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a, 
‘’ THE RECENT HIGH COURT RULES RELATING TO 
SECOND APPEALS. 


The rules recently made on the above subject will come into 
force from the 15th August. There are several among us who 
will have to be taught the. gist of these rules by the: Appeal Exa- 
miner and his assistants over the signature of the Deputy Regis- 
trar on the Appellate Side. The aim of this article is not only to 
save practitioners on the Appellate Side, from this humiliating 
position, but also to enable professional gertlemen in the moffusil 
to give effective advice to their clients as to how to carry a matter 
up in Second appeal. 


Practitioners in the muffusil Civil Appellate Courts will have 
to remember that rule 49 of the Civil Rales of Practice 1905, 
has been amended and added to in various particulars. On and 
after the 15th of August 1915, the said rule would read thus:— 


49. (1) When a copy of judgment or order passed by £ Civil Court is applied 
for by a party to the suit or ‘proceeding for the pur- 

‘Printing judgments, etc. pose of appealing agairst it to the District or Bub- 
ordinate Judge’s Court, the copy -shall be printed, 

provided the length of the judgment or ordar (excluding the names of 
parties, and witnesses and the list of exhibits) exceeds 700 words. In 


: cases where the length of the judgment or order does not exceed 700 
words, the production of a printed copy is noz compulsory. 


When the plaintiff and defendant apply separately for copies of the same 
z judgment, each must pay the full printing charges and each application 
will be dealt with by itself irrespective of the otker, 3 


(2) The general procedure in applying for such ecpy, and in disposing of the 
application shall be that Inid down in the above rales relating to certified 

~ copies. The Superintendent, examiner or 2fher officer shall calculate the 

~t charges required for printing the judgment or order, reckoning at the rate 
of 4 annas for every 175 words completed, and for the remaining words, 
latina for every 50 words or fraction thereof. Four figures, or four 

` simple letters used as abbreviations, shall be laken to be equivalent to one 
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word. The names of parties and witnesses and the list of exhibits shall 
also be printed ane ‘included in the charges according to the above rates, 
When tabular statements, genealogical trees and the like form an integral 
part ofthe judgn=snt, they shall also be printed. A special rate for 
printing these shal be fixed by the Court concerned in each case, haying 
regard to their lenzth and complexity and the ‘space they occupy. 


(3) The applicant shal thereupon be informed, by notice of the amount 
payable by him foz printing charges and for postage in cases where it is 
leviable under clause (7) infra in the same .manner as he is now inform- 
ed of the number əf stamp papers required for m manuscript copy, and st- 
the same time heshall be‘ directed to pay that amount in cash by any 
‘means he may choose, direst to the authorized printer whose name and 
address shall be sated, within seven daya of the date of the notice in, 
default of which kes application for copy will ba struck off. 


_ (4) The printer shall (crdinarily) supply four tinted copies to the Court. On 
receipt of the four printed copies, they shall be authenticated and two 
copies shall be deli&ered żo the applicant, one bearing an endorsement of 
dates, such as are endorsed upon manuscript copies, save that the word 
“ charges” shall be substituted for the words “stamp papers ” to be filed 
with the appeal arc] used at the hearing, and the second to be kept by the 
appellant for his own use. In computing limitation, the Court way 
allaw, out of th= seven days allowed for the payment of printing 
charges, as many Gays as it deems fit in each case as time requisite for 
obtaining a copy, = the printing office is five or more miles distant from 
the Court calling far the charges. The two remaining copies shall be placed 
with the records cf the case, one to be given gratis to the respondent, 
and one spare copy for supply, also ‘gratis, to a second or more respondents 
having separate inserests in the subject-matter of the appeal, or for any 
other exceptional tse. The costs of printing and of postage when it has 
been incurred under clause (7) infra shall be made costs in the appeal, and 
the appellate Cour- shall declare by an express order, whether they are 
to be borne wholly by the appellant, or by the respondent or respondents, 
or proportionately. and in what proportion by each party 


If an appellant requi es mere than two copies allowed him hy this cule, 
such extra copies saall be supplied to him on payment of charges calcula- 
ted ata rate not exceeding one anna per page. 


(5), When acopy of he judgment or order passed by an appellate Court is 
applied for by a pacty to the suit or proceeding or appeal for the purpose of 
appealing against it to the High Court, such copies shall likewise be 
printed. 


On receipt of such appl.cation, the Superintendent, examiner, or other officer 
may, unless the applicant otherwise requests, call also for the judgment or 
order of the Court of First instance against which, judgment or order was 
passed in appeal, and shall collect the necessary charges for printing 
both. In such cage the printer shall ordinarily supply eight printed 
copies, six of whick shall be delivered to the applicant. 
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Out ‘of the six copies delivered to him, he shall be charged for two of such 
copies at the rate mentioned in clause (2) above, and for the others he shali 
‘be charged at a tate not exceeding one’ anna per page. ` 


I the applieant, applies for more copies, or if any‘ other party to the suit, 
‘appeal, proceeding or connected suit (in cases where thare is one judgment 
or order for several connected suits) applies fcr copies before the order is 
issued for printing or within a week of the application, whichever is longer, 
such copies shall be supplied on payment of charges calculated at arate not 

` exceeding one anna per page. 


If any application is made after such date, the full printing charges must be 
paid and such application will be dealt with irrespective of any other. 


(6). In order to show cause, when requized, why an appeal from an original 
order, or from an appellate “decree of order should not 26 dismissed without 
notice under Order XLI, rule 11, (read where necessary with order XLII 
or Order XLII rule 2) of the First Schedule to she Cade of Civil Procedure 
1908, a party may apply to the District or Subordinase J udge’s Court to 
print a decree or any other paper or if it be robin the English language 
. may present for printing a translation in English of the same, certified 
, by his pleader, to be a true translation ; such applications shall be dealt 
with in the same manner as applications for the vrinting of appellate 
judgments, provided that printed copies can be delivered to the applicant 
| with copies of the judgments for which he e may have applied under the 
above ‘rules. g ' p? 


(7). 1f the Court is more than five miles from ‘the printer, the party applying 

` for the copy shall pay for the postage, which like the!printing will be taxed 
as costs in the case. A uniform rate of one anna for every” 700 words 
shall be charged to the applicant for postage in addition to the charges for 
< printing, and it shall be included in the notice given to him under clause 
8) supra for’ payment direot to the printer. 


A proviso has been added. to Order XLII, rule 1, in the First 
Schedule to the Code of Civil Proceedure, which would read 
thus :-— 


ORDER XLII. 
Appeals from Appellate Decrees. 


The rules of Order XLI, shall apply, so far as may be to appeals from appel- 
late decrees. 


, p Provided that in appeals from appellate decrees, the Memorandum of YA 
3 ““ghall ‘be accompanied bya copy ‘of the decree appealed from and four print- 
s-r’ ed copies of the judgment où'which it is“ founced, one of thein being a 
eortified copys and also-four printed copies of-the judgrhent ` òf the “Court 

nioo. of First: instance, one of them being a certified copy . 


. 
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The result is, every appellate judgment however short it may 
be in length, has to b2 printed if the matter is to be taken up to 
the High Court in second appeal, and the limitation provided in 
rule 49 (1) of the Cival Rules of Practice as to lengthy judgments 
alone being required to ‘be printed for purposes of appeal would 
not apply to copies oz ofiginal, as well as of appellate judgments, a 
printed certified copy of each of which it is imperative to file 
with the memorandum of every second appeal. When the 
` original judgment exceeds in length 700 words and has to be 
printed” for purpos2s of appeal, practitioners will do well 
to keep in mind tae possible contingency of a second appeal 
and taking advantage of the second paragraph of sub rule (4) of 
rule 49 ©. R. P. keep their clients fully supplied with the 
requisite number of printed copies of the original judgment re- 
quired by the newly added proviso to Order, XLII, rule -1 ; but 
when the length of -he original judgment does not: exceed 700 
words, as well as in all cases where the appellate Court-reverses or 
modifies: the decreé‘end in cases where it confirms the decree and 
the appellant has no.taken the precaution above referred to, the 
“original judgment vill have to be printed as also the appellate 
judgment in the event of- its being decided to prefer 3 second 
appeal. The newly added sub. rule (5) of rule 49 C. R. P. 
‘throws the burden «f: arranging to get the requisite number of 
copies printed upon -he Superintendent, examiner or other-officer 
„connected with the copyist establishment of the moffusil civil 
appellate Court. Prevision is also made for the necessary printing 
(1) when more persons than one desire to prefer indéperdent 
second appeal from -he same appellate decree, and (2) to meet 
cases of batches of appeals covered by a single leading judgment. 

` It is however strange that those responsible for promulgating . 
the new rules have n their wisdom seen fit to bring into opera- 
tion the addition to Drder- XLII, rule 1, of the First Schedule 
to the Code of Civil Procedure on the same date as the amend- 
ment of rule 49 of the C. R. P.; but the oversight seems to be 
almost providential, because we learn more by committing mis- 
takes and subsequensly realising that we have gone wrong than 
by doing the right th:ng at the right time in the right manner by a 
sort of blind instinc | A period of at least six months must elapse, 
having regard to the delay necessarily incidental to getting papers 
printed through ‘the Court establishment in a moffusil station 
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and to the provisions of article 156. of the First Schedule to 
the: ‘Limitation Act, between the very. first application under 
rule 49 (5) of the Civil Rules of Practice and the first act 
of compliance with the proviso to Order XLII, rule 1 C. C. P. | 
However, the notification as it appears at p. 1271 in Part Ii, ` 
of the Fort St. George Gazette of July 6th 1915 admirably. serves 
to bring out the very intimate connection between the moffusil 
printing -establishment and the procedura prescribed for filing 
second appeals under the new rules. This close connection is 
further emphasised by rule 49 (6) of the C. R. P., which provides 
for the printing (from the originals or from éranslations cer- 
tified by the pleader to bea true translation) of any portion 
of the record required by a party who. apprehends that his 
appeal or second appeal might be posted under Order XLI, rule 11, 
(read where necessary with Order XLII or Ordez XLIII rule 2 as 
the case may be) in order to show cause-why -it.should not. be 
dismissed without- notice being served on the-respondent. But this 
proviso is purely enabling. . If the party has not taken steps 
to get the necessary papers printed. under rule 49 (6) of the 
-C. R. P., rule 42 of the. rules of the High Court Appellate. Side 
“as recently.amended provides for typed copies of selected por- 
tions of the evidence being put into Court along with the memo- 
randum of Second Appeal. The privilege aowever of putting | in 
a translation of a record which is not in Erglish is not, for 
obvious reasons, extended to parties appealing in. person., Rules 
42 and 43 of the Appellate Side rules as recently amended, would 
read thus — 


42. (1) When presenting the memorandum of the grounds of appeal from an 

_ appellate decree, or order, the appellant or his pleader shall also present (1) 

printed or typed copies of the decree or order af the Court of First Instance 

; and (2) printed or typed copies of all papers on which he intends to rely, 

sliould the appeal be posted for hearing under Order XLI, rule 11; read 

-«”, where necessary with Order XXII or order XLIL,XLII rule 2, of:the First 
,., Sehedule to the Code of Givil Procedure, 1908. sa nt 


` Provided that: where any paper-on-which the appellant intends to rely “is not- 
- in the English Language and the appellant appears by pleader,. printed“ or 
-: typed- copiès of English translations thereof, certified by the pleader | to 
, be. correct translations, may be presented i in lisu of copies of such origiña] 


Paper. es EN : NG 


= NB) The; provisions-in- Clause (1) supra shall apply as far as may be necessary 
+ to appeals from an original order. . 


t 
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18. The Registrar may ‘post any appeal from an appellate decree or order 
before a Bench’of two Judges for hearing under Order XLI, rule 11, read’ 
where necessary wth Order XLII, or Order XLIII, rule 2- of: the Pirst: 
Schedule to the Gele of Civil Procedure, 1908. Notice of the date of such 
hearing.shall be g-ven by posting a list of appeals to-he so heard on the 

-notice-board of the Court threo clear days before the date of hearing., 


~ To sum- up: 


The connection c a moffusil professional gentleman with a 
civil suit does not ceas» with the decision of the Court in ‘which 
he practises. A pleacer ordinarily practising in a Munsiff’s Court, 
with a little foresight and a trifling expense to the party could 
save considerable time and cost, if he would apply for a sufficient 
number of extra copies under the second pragraph of ‘rule 49 (4) 
of the C. R. P. 5 


There is no reascn why this provision should-be confined 
to an appellant froin fhe original decree. Why should not she 
successful party in tke Court of first instance be allowed to 
take advantage of it, should he be driven to prefer a second 
appeal by reason of an adverse decision in the appellate Court, 
especially when a simlar provision is made in rule 49. (5) C.R.P. 
as regards the successful party in the appellate Court obtaining 
printed copies under that sub rule ?.. | 


“A pleader in an eppellate Court, if he is unsuccessful “can rio 
longer satisfy his conscience in the old fashioned way, by Inerely 
telling his client to go to Madras where he will readily get"justice: 
While the’ facts ‘and -he merits of the case are still fresh in his 
mind, he will have to decide in the light of the appellate judgment, 
whether he could in-all conscience advise a second appeal being 
filed or at all events advise the party who has lost in the appel- ` 
late Court to incur adcitidnal expense with a view to preferring a 
second appeal. If « second appeal is to be preferred, an 
application for a printed copy of.at least the appellate judgment - 
should be lodged immediately, and no one is better qualified 
toadvise the party 33 to the chances of success in a second 
appeal than the pleader who has studied the case in the 
appellate- Court and heard his opponent and listended to the 
‘pronouncement of tie appellate tribunal on the entire merits 
of the case. There can be no doubt that practitioners in the 
moffusil- appellate Courts are pre-eminently qualified to dis- 

charge these functions calmly, especially after they have had 
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sufficient time -to cool from the ardour dni'zeal incidental to 
forensic advocacy. If this duty is consci2Atiously discharged, ` 
parties who haye lost in the appellate Courts’ willno longer be 
allowed to shift for themselves and incur the heavy burden and 
expense necessarily incidental to the maintaining of a second appeal 
more often from a spirit of pure.gambling:than from the fact they 
had received competent legal advice that they have reasonable 
chances of success in the High. Court. As regards the new sub 
rule (6) of rule 49 C. 'R. P. if any documert had been miscon- 
‘atrued or improper legal inferences drawn therefrom a practitioner 
who has argued in the appellate court is undoubtedly best qualified 
to supply the High Court with a list of such documents together 
with true translations, where necessary. There can be no doubt 
that he will discharge this duty faithfully, more especially if he 
knows that his selections and translations will be tested in the light 
of those put forward on behalf of the opposite party when the 
second appeal is heard under order XLI, rule 16, read with order 
KLIL or Order XLHI rule 2 as the case may be. 


It may be also suggested that in important cases as soon as 
‘the appellate judgment is delivered, two apolications for copies 
may be made, one for a manuscript or typed copy of the appellate 
judgment alone for the purpose of seeking legal advice as to the 
desirability of preferring a-second appeal, the other for a copy of 
the appellate decree and the requisite numbə- of printed copies of 
the judgments. If.care is taken to omit from the first application 
the copy of the appellate decree, tims will no: count and Counsel’s 
opinion can be easily obtained on the manuscript copy of the 
appellate judgment long before the copies for the purposes of the 
second appeal are ready. 


After the 15th of August, or such extended time as the High 
Court might find it necessary hereafter to fix, practitióners in the . 
High Court will bear in mind the proviso to Order XLII rule: 
under which “the enclosures that ought to accompany a memo- 
randum of second appeal are 


(a) One copy of the appellate decree 


(b) four printed copies of the appellate judgment (one cer- 
tified) 
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(c) four printed copies of the ak a judgment (one cer- 
tified) - 


| l (dy “one printed or typed copy of the ‘original decree 
` (e) printed or typed copies of'such portions: of the evidence 
(including tzanslations certified by the pleader) sought 


< to'be relied-on should the second appeal be heard under 
Order XLI, rule 11, read with Order XLIIT 


(f) An ordinary T.& P. dhati as under the existing 
„practice. 


- It is needless to add that out of the four copies of the 
origina] or appellate judgment, the certified copies alone require 
to, be stamped under Art. 6, of the First Scliedule to the 
Court Fees Act. 


The members of the profession will also do well to note what 
appears at first sight io be sheer waste of energy and resource, if 
papers already printed under tule 49 C. R. P. are to be reprinted 
at any stage of a seccnd appeal. If the profession, on behalf of 
- the litigant public, vould, stir in the matter, it ought not. to be 
impossible to provide that what is printed under. rule 49, is 
sufficient to serve all concérned at all the stages of a second appeal 
and the introduction of some provision of Law with this object 
in view would. save bae litigant considerable time and expense. 

_ 8. SWAMINADHAN, 
8—-7-—15 
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T SUMMARY OF ENGLISH CASES. 
‘Stickney v. Keeble: (1915) A. C. 386. 


Contract for sale of land—Time not of the essence of contract, j 
meaning af the rule—Long delay y—Right to Bar ty to we time— 
Judicature Act—LEffect_ of. Ss é 

This case contains an explanation of the equity sala that time 
is not of the essence of the contract in the case of agreements for 
the sale and purchase of real estate. 

Whereas Courts of law always held the parties to their bar- 
gain in this respect with the result that if the vendor was unable 
to make a title by thed wy fixed for completion, the purchaser could 
treat the contract as aban end and recover the deposit, equity 
having a concurrent jurisdiction, whenever it could do so without 
injustice to the contracting parties, decreed specific performance 
notwithstanding failure to observe the time fixed by the contract 
for completion and as an incident of specific performance relieved 
the party in default by restraining proceedings at law based on 
such failure. This was all the meaning of that maxim, but this 
maxim never had any application to cases in which the stipula- 
tion as to time could not be disregarded without injustice to the 
parties when for instanc2 the parties had stipulated that the time 
fixed should be essentia’, or there was something in the nature of 
the property or the surrounding circumstances which would ren- 
der it inequitable to treat it as a non-essential term of the 
contract. i ; 

It was only for the purposes of granting: specific performance 
that.equity in this class of cases interfered with the remedy at 
law. A vendor who had put it out of his own power to complete the 
contract or had by his conduct lost the right to specific perfor- 
mance had no equity to restrain proceedings st law based on the 
non-observance of the stipuulation as to time. 


Accordingly, to an action for return of depcsit, the vendor 
would have no defence if after the suit he sells away property to 
third party, as there could be under the circumstances no question 
of specific perfor mance. < 

The Judicature Act has made no differance i in the matter, 
Even now, if the court is asked to disregard a stipulation as to 
time in an action for common law relief and it be established that 
equity would not under the then existing circumstances have prior 

j-2 _ 


10 THE MADRAS LAW JOURNAL. [vov. XXIX 








to the Act granted specific performance or restrained the action 
that section can hare no application. 
_ One applicaticad: of the rule that equity will not interfere. 

hen there is injustice is that althcugh the vendcr’s ccnduct 
hay not under tke circumstances be alone sufficient to dis- 
title him to specific performance, yeb if he has been guilty 
f unnecessary delay and the purchaser has served him with 
notice limiting a time at the expiration of which he will treat 
the contract, as at an end equity will nct after the expiration of 
such time, provided it is a reasonable time, enforce specific, per- 
formance or restrain an action at law. i 

In considering whether-the time given was reasonable or 

not, this fact: has to be taken into consideration, that the defendant 
‘had to purchase the property which could only be done after 
carrying out certaix other sub-purchases and that all this required 
time was unnecessary unléss it could be shown that the plaintiff 
had consented to the agreement Deine carried out in that manner, 





C Jyreidini v. National British and Irish Millers Insurance 
Company, Limited, (1915) A. C. 499. 


Arbitration claise—Fire insurance policy~ Effect of repu- 
diation of liability ander: 

One of the clauses in a firer insurance policy was that if the 
claim was 'fraudulenė or the loss was caused by wilful defauls, all 
benefits under the policy should be forfeited. Another clause was 
that any difference as to loss was to be first referred to arbitration. 
In this case the Company bari the claim on the pan of 
fraud. 2 

Held, that the Company a itoshe repudiated its 
Jiability, could not'plead the arbitration clause as‘a bar to an 
action on the policy: é : 

Glasgow and South-Western Bawa Company v. Boyd and 
Forrest, (1915) A. C. 526. 

Contract—Rescission on the ground of Se ee ee 
with knowledge of fasts entitling—Effect of. 

A claim for rescission cf contract by the contractors on 
the ground -of essential’ mistake is unsustainable- when with 
noticé of facts-the contractors have chosen to execute the work 


» 
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Trustees of the ahe ee v. D. and, J; Mool x 1919) 
A. ©. 550.-(Scotch Case). . ia Le so 
Corporation—Powers— Ultra vir Sele to ee Fe~ 
lation—Instances of —Right of rate-payers. of har bour. „trust to pre 
< vent-ultra vires act of trustees. e 
The law as it stands is thata statutory 









flied} as A 
plPame of Gone 


Cansay 
Wesana, 
fi Fg, 
eda 


the- a limits when the basie were. not | seguired for = ui E 
traffic. ia 16. 


Discussing the aka as to eases the plai Tis in 
cise, a firm of shipowners who let ot steamers: for excursion 
trips and paid. rates to the trustees for the use of the harbour, 
Lord Dunedin said that the English law in this matter bristles © 
with difficulties having their origin in the rigid rules of. common 
law actions with subsequent modifications by eqcity and statute 
Taw and was not of assistance in determining the Scotch Law on ` 
the subject. According to that law for a person to have. a title to 
sue, he must- be a party (using the.word in she widest.sanse) to 
some legal relation which gives him some right which the person ` 
“ against whom he raises the action either. infringes or denies, As 
instances of that-legal relation, the learned Law Lord gives owner: 
ship, - contract .and fiduciary. relationship. . The plaintiffs in this 
case in the ‘capacity. of harbour ratepayérs-being also members of 
“the constituencies erected by the Act: of Parliament to elect the 

trustees and as such also persons for whose benefit the harbour i is 

kept up, kis Lordship held that they had a right, to prevent an 

ultra vires Act of the defendants.. In coming ta a conclusion 
"in favour of the plaintifs, their Lordships were influenced’ to a 

large extent by the fact that under the Scotch Law. there. was no 

procsdure of actions by relation of the Attorney-General as 
_ obtains in a - 





Attorney-General of Southern Nigeria D. John Holt and 
Company : (1915) A. C. 599. (P. c) j 

Easement—Categori ies capable of Explanation—Stor. age r ee 
-— Enjoy ment as owner — Not sufficient to claimn—Easement— - 


= 


£ begs to the sea. 


-Government and 5 ; outside their Lordship's province. 
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Accretion— Applicction — Foreshore rights — Abandonment of 
—Irrevocable | license—Doctrine of — Artificial reclamation 
—prevents. | | 
The category of servitudes and easements must alter and 
‘expand with the ckanges that take place with’ the circumstances 
of mankind applying this dictum of Lord St. Leonard’s in Dyce v. 
Hay 1, their Lordships ‘held that there could be an’ easement to 


„store goods, Their Lordships held however thit when the right 


was all along exercised only in assertion of the right of owner- 
‘ship, such enjoyniert could not be the source of acquisition of an 
easement right ; the defendants having reclaimed the ‘foreshore 
and inade costly erections and enjoyed fora long time storage and 
other valuable righss, in the circumstances of the case,their Lord- 
ships held that a license to do the acts should be presumed which 
had become irrevocable by the construction of costly works on the 
basis of such license. 
‘Considering tke docttine of accretion which came for discus- 
‘sion in. the cas2, their Lordships point out that while its 


“application is not excludéd by the fact that the grant of the land 


abutting the foreshore is by measurement, it required that the 
growth mush be slow, natural and imperceptible in its ~ progress 


-and. could not comprehend cases of piling up by artificial reclama- 
„tion. 


The abandonment of rights annexed to land is a ques- | 
tion of intention acd their Lordships were unable to- infer an ` 


“ intention to abančon he special foreshoré rigats vested-in the 


“frontagers by the mere ‘fact that he had reclaimed a portion 
of the foreshore when’ they were using the reclaimed land for 
-purposes of stori ing their goods and aTording facilities of transport, 


~ 


l Balmukund be Beim. (1915) A.C 3. 629, 
Privy Councii—Not a Court of Criminal appeal—No power 


to suspend execution of sentence. 
‘The Privy Council is not a Court of Criminal Appeal and 


i could not stay execution pending the hearing of the petition: for 


spécial leave. Ths tendering of advice to His” Majesty, as to the 
exercise of his pre-ogative of pardan is a matter for the executive ' 








1. (1852) 1 Macg. 805. 
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The King | v. Robinson (t915) 2 K. B. 342 C. A. 

Offence-—Attempt to Commit—Preparation jor —Distinction— 
attempt to obtain money by false pretences—Direct communication 
` to person intended to be defr auded or to his ageni, if necessary. 

There must be some act bayond mere preparation if a 
person is to be charged with an attempt. A person cannet be 
_ convicted of attempting to obtain money by false pretences 
where there.is no evidence of the false ptetance having been 
made: to. th2 person intended to be defrauded or io his representa- 
tive. It is not enough to show thas the accused made the false 
pretence toa third person with tha object that thé latter will 
report it to the person intended to be defrauded. 


t 


_ Gunyon v. South- Eastern. and Chatham Railway Companies’ 
Managing Committee (1915):2 K. B. 370. 

Railway Company Contract of Carriage—Conétr uction— 
Consignment by Passenger train at “ Owners risk” —Carriage by 
Goods train —Delay y—Loss—Liabitity of Railicay Company. 


< Where a railway company has pramised to pérform’- the 
conveyanc> in a certan miner with an attendant right'to “take 
advantage of certain stipulations nade’ in their favour, they 
cannot pu; upon the consignor a mode of conveyance which he 
- has not contracted for and yet retain in their own favour the 
stipulation 3 referrable to the agreed mode of ‘conveyance only. 
The :plaintif consigned fruit by passenger - train from S. 
. station on defendant’s railway to Glasgow. ab redúced rates” and at 
owner's risk on the terms of a ¢onsignmeni note which relieved the 
- defendants “from all liability for” amongst other things, “ delay... 
except upon proof that such delay arose from wilful misconduct 
on the part of the defendant’s servants. The €arriage from 
S: station to London was duly- performed by passenger train, 
‘but from-London to Glasgow, it was performed by Goods train. 
‘As a result, the fruit arrived damaged, for which loss the plaintiff 
sought to recover damages from the defendants. Held, that the 
term providing for carriage by passenger train was of ‘the essence _ 
of the contract that, when in ‘London the fruit was shipped on 
a Goods train, the contract was no longer being performed, and 
the goods. were no longer being carried at “owner's risk”, that there- 
fore the plaintiff was not under an obligation to prove that his 
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loss was caused by tke wilful misconduct of the defendan;'s 
servants and that judgment should be entered for the plaintiff. 





The King v. Hoppar (1915) 2K. B. 431 C.A. 

Criminal trial—T=ial with jury.—Duty of Judge to dircct 
Jury on question arisiiey out of evidence, although not relied upon 
by counsel for accused. 

_ Whatever the line of defence adcpted by counsel at the trial 
of a prisoner, it is fcr the Judge to put to the jury such questions 
as appear to him prope-ly to arise upcn the evidence even although 
counsel may not have raised some question himself. 

Where at a trial fcr murder, counsel for the accused relied 
substantially on the cefence that the killing was accidental, but 
indicated quite clearly before the Judge came to sum up that 
although he was raising the defence of accident, he was not 
giving up. the defence of manslaughter, and that he intended to 
claim 4 verdict of manslaughter if he did not succeed in obtaining 
an acquittal cn the poirt of accident, and there was some evidence 
to justify the jury to fird a verdict of manslaughter; held, that tae 
question as to the crime being manslaughter only ought to have 
been left to the jury, ard that the Judge was wrong in directing 
them to find the priscner guilty of murder, if they thought the 
ee was nct accidental. 





Clare and Co. v. Dresden Bank, (1915) 2 K. B. 576. 

Banker and Customer — Relation of —~Nature—Account at one 
branch—Demand for payment at another branch—Refusal 
to pay —Action by custcmer against Bank---Maintainability. 

Locality is an essential part of the debt owing by a banker 
to his customer, and his obligation to pay is limited to the place 
where the account is kept, 

A customer having an account at one branch’ of a bank :n 
one place is nct entitlec to demand of another branch of the same 
bank situated-in ancther place, payment of the balance due on the 
account at the former branch and, upon refusal to pay, sue the 
bank without having made any request to the former branch to 
pay or to remit the balence to the latter branch. 

Difference betweer the relation of -debtor and creditor and 
that of banker and customer pointed out. 
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JOTTINGS AND CUTTINGS. 
The Bar in Alien enemy cases. —The Lord. Chief Justice, at 
-the sudden close `of the Kuepferle spy trial, made some timely 
observations on the functions of the bar. ‘Is is in accordance 
with the honourable traditions of the bar,’ he observed, ‘that even 
a charge so odious as that of spying in the interasts of the enemy 
should meet with a proper defence.’ And he proceeded to remark 
that the counsel who had appeared for tre defence had ‘acted in 
the highest public interest in so doing.’ This deserved to be said, 
not merely because members of the'bar must new frequently be 
engaged in the defence of perscns who are found to be the 
enemies of their country, but also because an attempt has recently 
been made to revive the mischievous fallacy that an advocate 
ought to be satisfied that his client is in the right before he under- 
tikes to represent him in Court. That, happily, has never been 
the view on which English advecites have acted. ‘If, said 
Erskine, in his famous defence of Thomas Paine, ‘au advocate 
refuses to defend from what he may think of the charge, he 
assumes the character of the Judge; nay, he assumes it before the 
héur of judgment; and, in proportion to his rank and reputation, 
puts the heavy inference of, perhaps, mistaken opinion into the’ 
scale against the accused, in whose favour the benevolent principle 
of English Law makes all presumptions’. A prisoner, no matter 
how odious the charge brought against him is, according to the 
English principle of Justice, deemed to be innocent until he is 
convicted, and members of the bar would show a complete 
disregard of this time-honcured principle, as well as.the most 
henourable traditions of their calling, ware they to refuse to 
defend an alleged spy, or, indeed, to represent any cause merely 
because it happened to be unpopular—The English Law Journal 
June 6, 1915. 
a ie : 
The Functions of the Advocate :-—Memb-rs of the bar 
are not the agents of their clients; they go into Court to 
assist it to ascertain the truth. As Sydney Smith put it, in a 
famous assize sermon he preached at York in 1824, ‘ Justice 
is found, experimentally, to be most effectually promoted by 
the opposite efforts of practised and ingerious men presenting 
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to the selection of an. impartial judge the best arguments 
for the establishmert or explanation oftruth” The mischiev- 
ous theory that an advocate ought, by some original investi- 
gation, to decide tkat his client is innocent before hé defends 
him in Court, is dzrived from Jeremy Bentham, who went 
the length of regardirg the advocate ofa guilty prisoner as his 
‘ confederate’ and ‘accomplice.’ But Bentham was inclined to hate 
all lawyers, because they were reluctant to support his propcsa!s 
for reforming the law, some of which were not of great practical 
value. He was apt so regad jadges, barristers and solicitors as 
asscciates in a conspiracy to defeat the ends of justice, and, 
growing scurrilous as he proceeded from false pronisès, he vilified 
and defaced until he Ieft. 


Not even Lancelot brave, nor Galahad clean. 


` 


Dr. Johnson hai a much better notion of the functions of the 


advecate.” When Bæwell asked him, ‘what do you think of sup-° 


porting a cause you know to be bad?’ the Doctor replied, ‘Sir, 
You do not know it to be gocd or bad till the Judge determines it, 
It is his business to judge, and you are not to be confident in your 


own opinion that a cause is bad, but to say all you can for: your ° 


client, and then hear the judge’s opinion.’ That is really the.con- 
_chision-of the whole matter. The famous layman knew better than 
‘the distinguished jurist. The mischievousness of the Benthamite 


-theory is that, were it adopted, an undefended prisoner would | 


` practically be condemned before he was tried. “There is, ‘as Lord 
Hannen once remarked .in the Divorce Court, ‘an honourable way 
of conducting the worst of cases’.—Itid. 


K 


Lawyers in the Mimstry. Two more Lawyers have been 


added to the Ministry. Lord Robert Cecil, who has succeeded 
Mr. Neil Primrose as Under-Secretary for Foreign Affairs, and 
Mr. Hayes Fisher, who has taken the place of Mr. Herbert Lewis as 
Parliamentary Secretary to the Local Government Board, are 
both members of tke Inner Temple. Both, too, have in their 
veins a rich flow of legal blood. Lord Robert’s mother was the 


daughter of Baron Alderson, one of the judges whose rames 


adorn the list of Senior Wranglers He had, among mo 
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: EE gifts, ne habit of Tone into’ poetir y, and whilst adah ; 
ing junior on the Northern circuit he wrote an “Ode to, Adver- 
sity,’ which, after bidding that- Sombre goddess not to intrude 


upon his haunts, concluded with the following g cheerful stanza t— 
‘But’ stead of Thee let business come, coe 
Attached by the ceaseless hum. 
OE motions, briefs, appeals, i 
How sweet her voice, how fair har m-en, 
While in perspective dim are seen 
King’s couusel. and the Seals. 


, Though it was never Baron Alderson’s lot ta see “The Seals’ 
except in ‘perspective dim’; he established a great reputation as 
an able and impartial judge. He presided atthe trial. of the | 
Chartist prisoners, who thanked him from the dock for the fair- 
ness which he had displayed towards them. Mr. Hayes Fisher, 
like Lord Robert Cecil, derives his legal instincts from the 
maternal side. He is a grandson of William Hayes, whose fame 
as a conveyancer has survived even the meny drastic changes 
which have been made in conveyancing since he practised the art 
in Lincoln’s Inn.—The Law Journal, Ji une &, 1915, - 


are 


“ De Mimmis.” 


Lord Haldan2 acted as Lord Chancellor for only a years. 
During that period, however, he was called on to exercise a. large ` 
amount of patronage. We believe we are correct in stating that, 
Lord Haldane appointed Lord Dunedin, Lord Moulton, Lord 
Parker and Lord Sumner to the House of Lords, Sir Walter 
Phillimore, Sir William Pickford, Sir John Elden Bankes and Sir 
Thomas Warrington all owe their appointments to him. His 
Lordship has also appointed a large number of Eigh Court Judges ~: 
viz, Lord Reading, Mr. J ustice Sargant, Mr Justice Astbury and 
Mr. Justice Younger, Mr. J ustice Rowlatt, Mr. Justice Bailhache, 
Mr. Justic2 Atkin, M’. Justice Shearman, Mr. Justice Sankey and — 
Mr. Justice Low.: With one exception public and . professional 
opinion has approved of these appointments. ` i 

Lord Haldane, rumour says, will in future devote T, to 
the work of tke Judicial Committee of the Privy Council. This 
is good news. His Lerdship is credited with imperialistic views 
as to the Judicial Committee. No doubt he will do. much useful 
work in reforming that body, but we trust that any alteration of 

J—3 
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that august body wil. only be efected with the entire approval of ` 
all parts of the Britich Empire. 
>, Sir Stanley Buckmaster has attained the Weolsack at an 
f eatly age, Without in any way disparaging his high legal attains 
ments, this success ig due to a certain extent to “luck.” His Lord- 
ship has not been toc strong in his politics—not offensively strong. 
No doubt the ‘claim of Sir Robert Finlay would have secured 
him. the coveted post for which he has so long been marked, but 
Sir Robert is streng.y Conservative. The national and political 
necessities of the manent called for a. man not too strongly 
- partisan. Personally, we thought Lord Parker would have been 
` selected. The new Licrd Chancellor will, no doubt, worthily uphold 
the great traditions of the office, but the reasons for his appoint- 
ment. afford ‘another proof, if any is needed, of the curious 
system cf government under- which this country lives. The 
highest legal office in the kingdom should surely go to the nation's 
most learned and most esteemed lawyer, apart- from ne Pee 
views. : - 


, Sir John Sia has chesen. a political career. No man has 
ever before refused the Lord Chancellorship for the post of Home 
Secretary. Sir John Simon evidently aspires to lead his party. 


The fact that Six Stanley Buckmaster presided over the deli- 
berations .of the House of Lords for some little time before he nad 
obtained his p: erage Lrings out what is sometiines forgotten, that 
thére is no-legal necessity that the Lord Chancellor should be a 
peer, and that even’ a commener holding that office can act as 
Speaker of the Houss of Lords. True, he cannot address the 

“House, for, unless the holder of a peerage, be is not a member, 
but he-can adorn the Woclsack and preside from thence, for that 
article of furniture is net technically within the ihnits of the 
House: 


“Mr. Asquith, according to the Globe, is credited with thinking 
of an interesting experiment before he decided upon Sir Stanley 
~ Buckmaster's promotion to the Woolsack. He contemplated, it 
is said, choosing for the exalted ‘office a Lord of Appeal-in- . 
Ordinary, whcse polities were quite unknown. Had Lord Parker 
been appointed he would have been the’ first Lord of Appeal to 
become Lord Chancellor. There Would, however, have been, 
a novel i in Ghooring a Lord Chancellor from the. Tanks of 


~ 
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the Judges. Until comparatively tecent times, indeed, it? was 
the comYnon practice. Of the sixteen Lords Chanéellors who 
have lield office ` since the beginning of the Victorian era; half 
reached the Woolsack with judicial’ experience gained in lower 
offices. Lord Lyndhurst and Lord Cottenham were Masters of 
the Rolls; Lord St. Leonards was’ Lord Chancellor of Ireland ; 
Lord Truro and Lord Campbell were Chief Justices; and Lord 


Cranworth, Lord Cairns, aad Lord Hathérly were Lords Justices. _ - 


Not since 1856, when “Lord Hatherley was sppointed, has mate 
beén a promotion from the Bench to the Woelsack. ` 


; Many persons would have been delighted to have had Lord 
Parker as Lord High Chancellor. 


The United Siates J udges must have plenty of time on their 
hands. The verbosity of their decisions deha; proves that 
they are not “hustled.” In Graham v. State 1, ` decided by 
Georgia Court of Appeals, we read the fcllowing judgment ; 
“ While the indictment described the cow as ‘one blue and. white 
speckled’ cow, this description would incluée equally well a cow 
which was black and white speckléd, ‘since it is a matter of 
commorn knowledge that literally speaking, no cow on this 
mundane sphere is actually ‘blue, “though cows of that “color” 
may possibly browse through the valleys of the’ moon, graze along’ 
the banks of the canals that seem the face of she planet Mars, or 
disport themselves ` in the realms of fair vind. Leno “Notes, 
July, 1916. 

Par 
Bombardment and the Three-mile Rule.-—Ond, at least, of tlie” 
propositions of law which will need ‘revision in che light of the 
` experience of the present war is that which soes tó so’ funda- 
mental a question as the limits of the jurisdiction of the State 
and the bounds of its sovereignty. The rule taat this extends only 
to three marine miles measured from low-water mark is now of. 
universal acceptance; but it was not settled without opposition. 
The extravagant claims of fifteenth- centur y monarchs ‘to whole 
oceans were combated by Grotius in his Mare Liberu m ; and what 
he achieved by. his destruction of the groundwork of theor y was 
completed in practice by the‘advance of commercial intercourse. 
The Behring Sea Arbitration of 1893 between Great Britain and 
thie United States marks the. last -determined attempt óf a dian | 


1, 64S E. 981. 
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Power to assert soma of the older pretensions to sovereignty over 
the open sea. In 1870 the fainous case of Regina v. Keyn raised 
ifan acute form the question whether, assuming the three-mile 
jurisdiction to exist in international law, it could be deemed in- 
corporated into English law without an Act of Parliament; a 
majority of the Cows holding that an Act of Parliament, would be 
necessary. The Territorial Waters Jurisdiction Act of 1878 con- 
ferred this jurisdiction on the Crown for the future, and declared 
that it-had existed in the past. In spite of certain attempts to 
extend the State jurisdiction to six miles, notably that of the 
Institute of Internstional Law (Annuaire, XIII., p. 281). the 
three-mile limit is or the whole generally adopted. The purpose 
of the jurisdiction is every where fundamentally the same—namely, 
self-preservation.. And the test was laid down by Bynkerskoek, 
writing in the 18th century, in the well-known maxim terrae 
potestas initur ubi finitur armorum vis. In other words, the firing- 
range of that period being three miles, the extent of control] has 
remained at that point, irrespective of the developments of gun- 
nery. The question then arises whether, in face of the new 
knowledge gained in the present war, a complete revision of this 
outworn principle will not be imperative. We know now, for 
example, that the Elucher was sunk by the British Fleet at a 
range of 17,000 yards ; that some of the Dardanelles forts were 
bombarded at.a rang= of 13 miles ; while there has heen free talk. 
of some portentous German guns which, mounted on platforms, 
could sweep the Straits of Dover. It is clear, as Westlake had- 
already pointed out (Int. Law 1913, p. 189), that the old rule has 
now entirely lost all its meaning. It may well be that one result 
of the war will be an international convention between all those 
States which have a 2oast-line by which the area of jurisdiction 
and control over territorial water is extended and adapted to the 
new conditions. 
ar 
Lawyers and Var.—WHv is it that Great Britain has “not 
exerted her might in the war as vigorously as some of her 
‘impatient sons had hoped? Mr. F. S. Oliver, in his new book, 
‘Ordeal by Battle,” finds the explanation in ‘the superfluity of 
lawyers in the Cabinet.’ i 


. Lawyers see too much of life in one way, too bttle in another, to make them 
safe guides in practical matters, Their experience is made’ up of an infinite num- 
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ber-of scraps cut out of other people's lives. They-learn and do hardly ahs 
except through intermedidties..., The shopkeeper who slunders in his buying or 
his sélling, or the manufactirer who makes things as tasy should’ not be’ made, 
suffers painful consequences to a certainty. His error pounds him relentlessly 
on the head. Not so the lawyer.’ His errors are fcr she most part visited on 
others, His own success or non-success is largely a matier of words and pose. 


What exactly Mr. Oliver means by saying that a lawyers ‘ success 
or non-success is largely a matter of words and pose,’ we are 
unable’ to fathom. They can have not the slightest meaning for 
the members of that branch of the legal prefassion to which Mr. 

Lloyd George belongs. Nor, we imagine, will any solicitor read 
what Mr. Oliver says about-the errors of the lawyers beng visited 
on others without remembering that he is liable, if he commits a 
mistake, to have an action for negligence brought against him. 
‘A Government of lawyers, we are told, ‘is likely to be blind to 
the facts, because it is nob accustomed to dea. with facts’, Was 
Mr. Oliver ever in a court of justice? He would know, if he had 
been, that facts, and not law, are the main theme of argument at 
the Bar. He would appear to propound the startling theory that 
men who are, accustomed to deal only witk thea own concerns 
are better qualified to guard the interests of the State than are 
men who are accustomed to handle the affaizs of others. Where 
are these superior persons to be founled? Tke presence of many 
lawyers in Parliament does not prevent them from: making their 
genious for government known to the public. Were More, Selden, 
Somers, Pitt—fto name only a few of thelawyers who have 


defended the liberties of Hngland—blind to facts. The prejudices- 


which Mr. Oliver expresses were once put into pratice. What 
was the result? The House of Commons from which lawyers 


were excluded is pilloried in history as the Parliamentum . 


Indoctum.—The Law Journal, June 19, 1915 
* 

Miscellany. —The office of Lord Chancellor of Ireland, which 
has been the subject of so much controversy ix connection with the 
formation of the Coalition Government, is (says the Globe) one of 
the best paid judicial posts in the United Kingdom, though three 
or four years ago the salary was reduced fron: 8,0002. to 6,0002. a 


year, The Lord High Chancellor, whose salary is 10,0002. and the ` 


sie Chief Justice, to whom a » grateful country pays 8, 0004. a yea 


The six Lords: of Appeal-in-Ordinary : and the- Master of. the, Rolls 
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receive the same anountas the Lord Chancellor of Ireland. 
Scotland’s chief judicial- officer, the Lord President of the Court 
of Session, is made to realise that he belongs to a thriftier .race 
by receiving 1,0007. a year less. The Irish Lord Chancellor is 
entitled to a pension of 4,000/.—a generous allowance to which 
Lord Campbell, who was Lord Chancellor' of Ireland ‘before he 
became the keeper of his Sovereign’s conscience, renounced his 
right. f i SNS 
i “LORD CAMPBELL | is not’ the only famous English lawyer 
-who hag held the Irisa Lord Chancellorship in modern times: Lord 
St. Leonards iè anotaer occupant of the Woolsack who served a 
kind of apprenticeskip in the Emerald Isle. At one time it 
was customary to appoint a member of the English Bar to 
preside over the Irisa judicial system. Reciprocity, however, was 
not among the virtues of the English Bar in those days. Mr. 
Atlay, writing of the appointment of Lord St. Leonards tothe 
Lord Chancellorship of Ireland in 1835, says: ‘Yet only a few 
years previously Plunket had been compelled to surrender the 
Mastership of the Rolls in England on account of the feeling at 
the English Bar aganst a.member of the Irish Bar being appoin- 
ted to-an English judicial post.’ The office of Lord Chancellor of 
Ireland was, in truth, usuilly given to some influential Jawyer 
whose claims to promotion could not otherwise be satisfied. ‘The 
Irish Lord Chancellcrship, wrote Lord Campbell, ‘would nct by 
any means be a desirable destiny for me, but it is better than 
anything else that is open.” That was the spirit in which ib was 
accepted as a rule. No wonder the practice of appointing English 
lawyers came to an end.— Law Journal, June 19, 1916. 


CONTEMPORARY LEGAL LITERATURE. 

The Harvard Law. Review for April opens -with appreciative 
notices of Professor ray, the author of the well-known book ‘on 
Perpetuities from Professors Thayer, Willinston and Beale. - He 
preferred Professorchip in the University to a judgeship in the 
Supreme Court and so long as there was-strength in him, joved to 
learn Jaw and lecture law. : : 

-Mr. Meelair discusses-the extent to which it- is saabi 
under -the law” to contract out of- liability for negligence. 
It appears from ` the discussion’ that” there--is nd general con~ 
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currence ‘of views on the ‘part of the courts in a bread’ proposi- 
tion that apart from Public Service undertakings an antecedent 
- contractual release from liability for negligence which has no 
characteristic of wilful or intentional wrong is void; while the ` 
Public Service ‘cases only indicate a general concurrence of view 
that obligations to those who are entitled to such service cannot be 
reduced by any. such stipulation. Mr. Charles G. Haines compares 
the Canadian constitution with the American constitution with 
special reference to judicial review of legislation. Notwithstand- 
ing the dissent of some eminent judges and writers, Mr. Haines 
thinks with Professor Dicey that there is greas resemblance bet- 
ween the United States Constitution and the Canadian, this feature, 
viz. the principle of judicial review being one cf the features 
borrowed from the former. The careful distribution of all legis- 
lative power between the Federal and the Provincial legislatures, 

uplike the United States constitution the residue of powers being 
in the Federal legislature and not- in the Provincial legislatures the 
absence of a bill of rights circumscribing legislatiye power and the 
. power of veto vested in the Federal Government limit the scope 
for judicial review in Canada. 

Mr. Arthur March Brown discusses the views of various 
Judges in the United States as to comity---the word used there for 
deference to decisions of other courts of Co-ordinate jurisdiction 
and expresses the hope that notwithstanding the independence ` 
of action which some Judges have claimed for theniselves, the - 
courts will work outa policy of harmonious action among those 
jurisdictions in order to evolve a consistent system of national. 
jurisprudence. As the writer says, in yielding to such constraint, 
the Courts are not belittling themselves, a do they gain in 
dignity thereby. 

In the American Law Review for May and June, Mr. James 
W. Harner discusses the rule as to the transfer cf merchant 
vessels from belligerent to neutral flags. The old English, American 
and Austrian rule was that such transfers were good if bong fide, - 
. 4. e„-with the intention of passing property completely and the 
motive namely that it was to elude capture by the enemy was ini- 
material. The French, Russian and German rule on the other hand 
was thatsuch transfers were illegal and did.not prevent capture.as 
enemy ship. The declaration of London enacted a new rule 
that such transfer was valid if-bona-fide, the burden of proving 
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bona-fides being on the purchaser. Ib also enacted that a 

“transfer -with the object of eluding capture by the enemy 
was invalid. Applying this rule to the case of the Dacia, the writer 
argues that the transfer being while in a neutral part, it 
could not be said that it .was to elude capture and i? the 
contrary is held, ke thinks the consequence would be no transfer 
could be considered legal. He contends also that France kaving: 
ratified the declarction with certain modifications which do not 
bear on this question, she is bound by its provisions and cannot 
go back to the old French rules. 

‘Mr. Charles Sumner Lobingier very cogently argues 
for the introduction of Roman Law as the initial subject 
in the law curréulum. According ‘to him, the transition 

- from the subjects of the arts course will be felt least burden- 
some if the Roman Law. is made to lead students to the 
more technical study of law. The value of Roman law consists not 
only in its being tke source of many of the legal rules extant but 
also in its being ths source of all fundamental juridical conceptions 
and a veritable mire of legal phraseology and its supplying a model 

‘ for studying legal development. The writer shows how eyen the 

well known presumption in criminal trials in favour of innocence 
owes its origin to Roman Law. The indebtedness of international 
law to Roman jursprudence is well known while the mercantile 
law and maritime law ave largely based oh it. If as Sir Henry 

Maine believes Emphyteusis is the origin of the Feudal System, 

` even the real property law would he indebted to Romar Law. 
The Marriage law is largely based as Canon law which is but .a- 
modified form of Civil law. The protest of Chief Justice Cockburn, 
notwithstanding as the J udgment of Lord Holt shows, the law of 
bailment isfoundel on Roman law. The extent to which she law 
of guardianship is “under obligation to Roman law, it is not easy 
to determine but there is no denying: that it was to some extent 
at least influenced by.it, The other great jurisprudence. of the 
world, viz., the Mahomedan jurisprudence is also an adaptation 
of the Roman lazy to Makomedan conditions. 

In the Michigan Law Review for April, Mr. @hecdnis P: 
Ton exposes son of the arguments of Dr. Dernburgh that the 
treaties of guarantee with respect to Belgium and Luxemburgh . 
were ‘never considered as absolutely binding on the contracting 


be 
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patties by reference to the speeches of Gladstone in 1870— 7 1 
on-which reliance was placed’ bythe former. - What waszsaid 
by. Mr. Gladstone was that though Eng’ ‘and ‘had thé right to 
‘interfere in support of Belgium when her neutrality was violdted, 
there was no such. absolute duty to intstvene irrespective of the 
circumstances; for instance the condition in which England finds 
herself. The writer very rightly asks in addision—apart from any 
treaty, what right had Germany to enter Belgium without. her per- 
mission. He points out the futlity of the plea-of Germany that she 
had agreed tio indemnify Belgium if she gave free passage when ‘it is 
remembered what guarantee there was in tkab event of the allies 
not invinding the Belgium territory. ni 

` In the’ same Review for May, there is an ‘interesting account 
of. religious corporations in Aimerica. The two original forms 
were the territorial parish and the corporation sole. These were 
developed before the Revolution as part of thé religious establish- 
inent then in vogue. - The territorial parish was a curious kind of 
corporation’; for the debts of the corporation, the property of any 
member could be seized. There was also no way of excommuni- 

- cating a member. The corporation sole had this disadvantage 
viz., there was a period between the death af one officer and the 
election ‘of the other when’ the proper ty was in Spe kan and thie 
gratest-confusion prevailed.’ — 

‘In their place, three new forms have grown up, the’ corpo- 
tation aggregate, the trustee corporation ‘and she modern form of 
corporation sole of these the;first fills the needs of churches with 
a congregational form of Government while zhe corporation sole 
serves the necessities of Churches ‘whose form of Government is 
episcopal i. e., to say the bishops who are elecied according to the 
rules of their curches are permitted to declare themselves to be 
corporation sole. The trustee corporation presénts thé ideal 
means of corporate existence for ‘churches bhat occupy-an inter- 
mediate position where certain officers’ of voluntary associations 
are declared to be trustees so-ds to enable them to hold property, 
In addition to these forms, the Roman aaa Church i is another 
from. ~ ` ' 

In another article- of winged Mr. EAN incurs the 

nature and importance of legal possession.’ -= le 
‘Mr. Harriette Mi: Dilla says that there‘is eed for a: more 
careful study of. the sociological. aspects of Criminal law. Taking- 
ios i 
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the case of mental infirmity, he says that 30 % of the imbeciles 
become so by causes cperating after birth 5% at or about birth, 50% 
by antenatal causes i.¢., to say by heredity, epilepsy, venereal 
disease, drunkennes œ imbecility of parents. He says that careful 
differen tation is necessary among criminals according to the causes, 
instructibility, age, etc., of the criminals and wherever the 
criminals are incapable of improvement they must be segregated 
and must be permanently contined or otherwise prevented from 
handing down their characteristics. He deplores the in trusion of 
politics in the selecticn of Superintendents which is responsible 
for much of the inef€ciency of these institutions. 


The causes of the inefficiency of the administration of justice 
in America are elaborately reviewed in an article in the American 
Law Review for March, April. The main points in which attention 
is required according to the writer for its improvement are (2) Pro- 
per training for the legal profession. He says that in many of the 
States, there is no preliminary training, or general qualification 
of any sort insisted upon for those who pursue the profession 
of law. (ii) Giving the bar greater influence in the. selection so 
as to insure expert qualifications in the Judge. As it is, the elective 
principle has led to the appointing of persons who have no qualifi- 
cations for the office. (3) Unification of the judicial system. 
The multiplicity of Courts and their independence of each cther 
make the question of venwe one scandalous cause of failure .of 
justice. (4) Giving coarts power of making rules of procedure (5). 
Improvement of legislative law making both in substance and 
technique. (6) Thoroagh study of the new probleins which an in- 
dustrial und urban seciety has raised. 


As Mr. L. D. Mallonee says though custom has ceased 
to be a primary source of law in the western countries is still 
an important element of law— in so far as it affects legislation and 
forms a large element of the rules that determine daily conduct. 


Discussing the maxim res ipsa Icgquitur, Professor Lee! 
of Mc. Gill University says that itis nota rule of Jaw nor even 
a presumption of law but only rule of commonsense an a inference 
from common exper_ence. It has no connection with the doctrine 
of noxal surrender-holding a man liable irrespective of his mental 
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condition. It applies whenever it is so imprebakle that the’ acci- 
dent would have happened without the negligence of the defendant 
that a reasonable jury could find without furtker evidence that was 

so caused. (Canadian Law Times for April). In the Canadian Law 
Times for May, Sir James Aikins pleads far codification of the 
common law in Canada and ‘he thinks that it is one of the duties 
of thé Bar Association to ses it done. Mr. Lafleur pleads for uni-, 
formity in laws in Canada, especially in commercial law, law of 
wills ab least with respect to formalities, taxing statutes, and 
Processual Law. 


PN 


BOOK REVIEW. 


THE LAW OF TRANSFER IN BRITISH INDIA by Dr. H. S, 
Gour, Vol. I. . 


This is the second volume of Dr. Gowrs saan book < 
on Transfér of Property Act, the first volume of which we have 
already reviewed. The subject dealt with ‘is mortgages and 
charges, much about the most difficult portion of the property 
law in India and the profession is under deep obligation to Dr. 
Gour. [t was a good idea not to have omitted the processual law ' 
connected with mortgages which is by no means the least diffi- 
cult portion of this difficult subject. We do not feel called on to 
say more with respect to a “book like’ Dr. Gour’s which has 
already made its reputation as an indispensable item of every 
lawyer's library. This volume fully maintains the excellent 
features we noticed in the earlier volume.. 

) 





MODEL PLEADINGS AND DEEDS by Rai M. C. Sarkar 
Bahadur. T | 

We have no doubt that this publication will be found uséful’ 
by beginners in the profession all over Incia though the 
Bengalee pleadings at the end can be appreciated only by the 
practitioners of that province. 
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THE INDIAN DECISIONS (OLD SERIES) Vots. 9 and 10. 
Edited by the Lawyer's Cann ctor Office : 


We welcome the re-appearance of this valuable series. These 
volumes contain Vols. 2 and 5 of the Bengal Sudder Dewany Adalut 
Reports. In publishing them, the Editors laboured under the dis- 
advantage of haying 30 frame headnotes which are wanting , in 
the. Original Reports- Apart from the historical, interest that at- 
taches to these reports, they contain much that is valuable precedent 
even to day, especially on such topics, as customs, land tenure 
Religious Endowmerts, and Hindu and Mahomedan Law. Tara 
Muhnee Dasee’s case which was the centre of so much controversy 
recently is reported in this volume. The profession is thankful 
to the publishers for bringing these-rare publications within, the 
reach of all. Law Punting House publications have acquired such 
a reputation that we need hardly commend the get ` ER “or the 
finish of these volumes. : 


“THE, CURRENT -NDEX oF INDIAN CASES, 1914, PUBLISHED 
by. T, A. Venkasamy Rao and T. S. Kr isĪmasamy y Rao. l 


We are glad to observe that this volume “Wi nkaine to the 
full the reputation that this ee has acquired -for fulness 
and neatness. 


ed 


ADMINISTRATION OF CRIMINAL JUSTICE IN ANCIENT 
INDIA by Mr. 4. F. ‘Ramanathan. 


We commend: this study of Sukranitisara witb reference bo 
the Criminal Procedcre obtaining in Ancient India. It is only by 
careful study of this k_nd of the ancient legal and—gquasi legal legal 
works that reliable information as to Ancient Indian History can be 
gleaned. This study by the writer has reveaed the high perfection 
to which Criminal procedure had attained in Ancient India. The 
writer is not preparec ‘to concede great antiquity ‘to the work, a 
< point on which there is legitimate scope for considerable difference” 
of opinion. | 


The Madras Law Journal. 
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MAKING REVERSIONERS PARTIES TO MORTGAGE 
< SUITS AGAINST HINDU WIDOWS. 


_ In the course of the judgments i in Bhagiy athi Das v. Balesh- 
war Bagarti 1 and Kutti Goundan v. Mahali Ammall 2 there are 
some questions suggested and observations made in reference to 
‘the above subject which deserve more than 3 passing notice. The 
opinion expressed by the learned judges being such as manifestly - 
to necessitate a multiplicity of suits and aggravate the uncertainty 
of titles derived from judicial sales, we hesitate so accept the same 
unreservedly ; and we venture to think that on principle there is 
much to be said against their view while cf authority there is 
little in favour of it. 


In connection with the question of the position and rights 

of yeversioners, there is a well-established distinction between 
cases in which a mortgage has been made 57 the last male-holder 
and those in which it has been made by a female-holder entitled 
only to a limited estate. In the former, tke mortgage is unques- 
tionably binding on the inheritance (if it was valid against the 
mortgagor) whereas in the latter, the charge may -be good as 
against: the mortgagor but inoperative as against the inheritance. 
This différence in substantive law must needs have its parallel in 
processual law. In the first class of cases, ib is now well-esta- 
blished that when the mortgagee sues for sale or foreclosure, ‘the 
-female-holder (ot widow, to-take a typical instance) sufficiently 
represents the inheritance and any decree passed against her and 
proceedings in execution thereof will (in tae absence -of fraud, 
‘collusion, etc.) bind the reversioners, In the second class of cases, 
the proceedings in the mortgagee’s suit will be effective to cut off 
-the rights of the reversioners, if the mortgage has been- executed 
for certain- purposes recognised by the Hindu law but not otherwise, 
‘The validity of the mortgage executed -by the widow and , the 
extent of interest taken by the execution parchaser under a decree 

1. “(1918), I. L. R. 410: 69. 2. C911) 22 M. L. J. 364. 





a 
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based on‘such mortgage can be finally settled only in the pre- 
sence of the actual reversioner, that is, after the widow’s death. 
But it cannot be denied tkat it may often be very much to the 
advantage of the mortgagee to have, the question tried during the 
widow’s lifetime. It is on a similar ground that the law gives to 
the presumptive reversioner a right to impeach the validity of the 
mortgage by way of a declaratory suit; and the utility of the 
adjudication will be qaite as much in the one case as in the other. 
It is therefore manifestly desirable that the mortgagee should be 
at liberty to have this question also tried during the widow's 
lifetime and preferably in the mortgage suit itself. 


But, the propriety of the mortgage is not a point arising bet- 
ween the widow and the mortgagee and it can be put in issue only 
by adding the presumptive reversioner. Is there anything in law to 
preclude this ? This then is the first question. Ifthe presumpsive 
reversioner is to be added and the question of necessity or no 
necessity allowed to ke raised, further questions arise. (ii) Is the 
presumptive reversion2r, when brought before the court, bound to 
plead on the question cf necessity or no necessity; and (iii) if either 
on account of the presampiive reversioner’s omission so to plead or 
‘his failure to displace the plaintiff's case as to necessity, the court 
finds the mortgage to have been made for a proper putpose, what 
is the effect of such finding as against the actual reversioner? ` 


The learned Judges cf the Calcutta High Court, (in the case 
abovementioned) suggest the first question but do not decide it. 
With reference to the otier two questions, they observe: ~ It 
does not follow that a reversionary heir when drawn into the 
litigation is not entitled tc urge that as he cannot be called upon 
to redeem, he would prefer to be left alone with liberty to coniest 
the title of the mortgagee or of the purchaser at the sale in execu- 
tion of the mortgage decree, if he should ever succeed as the 
actual reversionary heir“; beyond this, the learned Judges 
express no definite opinion. But in judging of fhe soundness 
of the implication contained in the above extract, it must be 
‘borne in mind that if the presumptive reversioner chooses to 
come forward as plaintiff praying for a declaration of the 
invalidity of the mortgage, as against the reversioners ‘the 
mortgagee is not allowed the option to say that as the rever- 
sioner is not then entitled to, nor bound to redeem (even if the 
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mortgage is shown to be good), ke will wait till the reversion 
actually falls in and see who turns out to be the actual reversioner. 


In the Madras case, Justice Sundara Aiyav, dealing with the 
first of the above questions, observed that the reversioner is not,a 
‘necessary’ party to the mortgagée’s suit ard added, “indeed it is 
doubtful whether he can be held to bea proper party at all.” 
The learned judge was however prepared to hold that the rever- - 
sioner had a sufficient interest in the property to entitle hir to 
discharge the mortgage debt after decree so as to prevent the loss 
‘of the property to which he would be entitled to succeed after the 
death of the widow. He reconciles the two positions by drawing 
a distinction between cases in which the reversioner claims of his 
own accord to redeem (as one having ‘an interest in the property’ 
within the meaning of S. 91 of the Transfer of Property Act) and 
those in which he tries to save the property for the estate 
upon the mortgagee attempting to sell it. “This distinction would 
itself go a great way to justify the mortgage2 in making the rever- 
sioner a party defendant to a suit for foreclosure or sale; but ‘the 
learned judg: thinks that such a course is not warranted by the 
language of S. 85 of the Transfer of Property Acs (now O. 34, r. L; 
Civil Procedure Code) which only requiras the addition of ‘all 
persons having an interest in the property’ (in the present rule, 
‘all persons having an interest either in the mortgage security or 
in the right of redemption’). He holds that the ‘interest’ referred 
to in S. 85 must be of the same kind as that recognised for the 
purposes of S. 91 (a), and as to 5. 91 (a) he refers to the decision 
of the Allahabad High Court in Ramchandar v. Kallu 1 that the 
presumptive reversioner cann’ b claim to redzena. 


With reference to the first of the questions stated above, it is 
submitted that there are good grounds for recognising the pre- 
sumptive reversioner as a proper party to the- suit. Ths view is 
also supported by the authority of Dr. Gaoze who in this connec- 
tion observes “Reasoning from analogy, a Hindu widow iù this 
country is entitled to represent the estate in an action by the 
mortgagee upon a mortgage mide by the husband. But where the 
mortgage is made by the widow herself, the reversioners ought to 
be added as parties if the mortgagee wants to bind the husband’s 
estate” (Law of Mortgages, 4th Edn. Vol. I p. 588). The learned 








1. (1908) I. E. R. 80.4, 497, °°, 
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author does not however discuss the question at any length ; and 
` there being no direct authority on the point, it is desirable: to 
examine the matter fcr a moment on principle and with reference 
to the practice in England and in India, before the Transfer of 
Property Act. 

The principle of the rules as to the parties to be brought 
- before the Court i in any action is thrs stated in Daniell’s Chancery 
Practice :—“'A person may be affected by the demands of. the 
plaintiff in an action either immediately ‘or consequentially. 
Where a person is in the actual enjoyment of the subject maiter 
or has an interest in it either in possession or expectancy, which 
_ is likely either to be defeated or diminished by the plaintiff's 
claims, he has an immediate intevest in resisting the demand and 
all persons. who have such immeciate interests are necessary 
parties to the action.” (Ch. IIT S. 3). One of the applications 
of the above principle is that “ wherver real estate- is sought to 
be recovered or a rigkt is sought ta be established or a charge 
raised against real estate, it is necessary that the , person or per- 
sons entitled to the irheritance should be before the court (¢did). 
Hence it is that in mortgage actions, when the person in posses- 
sion is only a qualified owner,:it is not always sufficient -to make 
him alone a party. If he is a tenant for life, it is well established 
both in England and in America that the first person in esse who 
has a vested estate of inheritance should also be added as a defen- 
dant. If, on the other hand, he is & tenant in tail, it is enough to 
have him before the Court, for, as Lord.Camden said (Reynoldson, 
v. Parkins 1).‘ he suszains the interest of everybody.’ Again, even 
if the person in possession be the present owner in fee, if his 
estate is precarious, as for instance subject to defeasance by way 
of conditional limitat on, execctory devise ete., the inheritance is 
not represented by him but the persons claiming i im contingency 
upon the defeat of tha estate in fee should also be made parties 
(Daniell’s Chancery Practice Ch. II, S. 3; Fisher on Mortgages 
S. 1654 et seg ; Jones on Mortgages 5. 1401; Ghose on Mortgages 
4th Edn. p. 587). 

It would thus be seen thas the real test by which to deter- 
mine the propriety of bringing a person before the Court is to see 
whether the plaintiff's claim threatens to destroy or diminish 
some interest of his (whether in possession or in expectancy) 

1, (1769) Amol. 564. 7 
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and if so, whether such interest is represented by a person’already 
before the. Court (or: as is sometimes put, is it: one that can be 
defeated by the person already on record). The statement, that ` 
the holder of a subsequent interest need mot be, added, if his 
interest is only contingent is merely a part of the rule (and_not 
the whole rule) and is apt to be misleading if taken by itself. 


Bearing these principles in “mind the rule, as stated by 
Dr. Ghose will be intelligible. Where the creditor is content to 
proceed against the widow's limited interest, the reversioners 
are not concerned at all, for in the words of the rule above 
‘quoted from Daniell, the plaintiff's -demand does not affect: 
the interests -of the revevsioners.- Where the mortgagee seeks 
to bind the full estate, his suit (against the widow) : threatens 
the full estate (including the rights of the reversioners). But 
if the suit is ona mortgage executed by the last male holder, 
the reversioners ate nevertheless not required to be made parties 
because, it has been the established. rule ‘since the Shivaganga 
case 1 that in such’ suits the widow sufficiently represents the 
inheritance. Nosuch general right of represertation is recognised 
in cases where the action is based on a cause of action personal 
to the widow or relates to a debt incurred [by her. ‘That in 
such case’, it is not only not improper but quite appropriate to 
bring the- presumptive reversioner before the court-is clear from 
the observations of the Judicial Committee in Nagender chunder 
Ghose v. Kamini Dosse 2. Their -Lordships first- reaffirm the 
‘general rule’ that in-a suit brought by a third person the object 
of which is to recover or charge an estate of which 1 Hindu widow 
is proprietress, she will, as defendant, represant and protect the ‘ 
estate, as well-in respect of her own as of. the reversionary in- 
terest. But where the interests of the widow and the reversioner 
are antagonistic; where the reversioner charges that the. widow 
has been seeking to destroy the estate, they. say- it would be 
obeiously inequitable for the creditor -(in certain circumstances) 
“to seek its destruction by a sale of the whcle’ estate under an 
ordinary execution, without giving the reversioners the means of 
protecting their interests by ‘making them parties to a suit the 
object of which, by a mor tgagee who advances to save the estate, 
should properly be to have an additional. charge declared in his 
favor on, it subject to redemption and in default only of redemption 
1. (1868) 9 M.I. A. 6599. Z. (1867) 41 M. LA. 241, 
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seeking a sale” (the italics are ours). The addition of the pre- | 
sumptive reversione's as parties to a suit against the widow when 
the creditor seeks to bind the estate is distinctly contemplated 
in’numerous cases [see for instance. Brij Bhukun Lall v, Mahadeo 
Dobey 1, Mohuna Thunder v. Ram Kishore 2, Srinath Dass v. 
Haripada Matter > Marudaga Nachiar v. Suede Tirwumatlar 
Kolundu Pillai 4.) 4 


In Srinath Dass v. Hari Padamitter 3 Jenkins, J. ‘ashe 
then was) after refering to the fact that under certain circum- 
stances Courts have permitted the expectant reversioners to be 
‘represented by a Hindu widow, adds,“ when and how this rule of 
practice was established is not clear”. Adverting to the ‘general 
rule’ of representation by the widow, as affirmed by the Judicial 
Committee in Nageader Chunder’s case, the learned Judge points 
out that the basis cf the rule must be that ‘the defendant on 
record, by reason cf common interest, is as much concerned to 
resist the particular claim as those who are not parties and that it 
is but reasonable io suppose that she will fairly and honestly 
contest the right (uit?) and uphold and maintain the several 
interests which are adverse to those of the plaintif. He then 

` proceeds, “where tkere is a charge created by the ancestor from ` 
whom the widow and the reversioners alike derive their title, I 
can well understand that there is such identity of interest as will 
justify the widow beng treated as the substantial representative of 
the inheritance, but is there any case which goes the length of 
deciding in favour of the su‘ficiency of her representation where 
she isthe person who has created the charge? I have searched 
the reports for suck a case but without success * * * * If the 
matter be looked at on principle there is an obvious distinction... 
kb a a The dōtinction is one recognised by Lord Eldon 
(with reference to tenants in tail)” [See also the observations 
-to a similar effectin Brij Bhukun Lal v. Mahadeo Dobey 1.) 


As to the eacly practice in India, Sir Edward Hyde Hast 
writing in 1819, and speaking of remedies for debts due by the 
husband himself, mentions it as his belief that in ‘pills for fore- 
closure etc., it has been most usual to add the first male heir in 
remainder, but he adds that ‘this may have been done in parti- 





1, (1872) 17 W. R. 422. < ` 3, (1876) 28 W. R. 174. 
8. (1899) 30. W. N. 637. 4. (1910) L L. R. 34 M. 188. 


a 
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cular cases pro-majori cautela’ ( Cossinath Bysack v. Hurro 
Soondary Dosse 1, referred to by J enkins, J}. 


In a note of his to an earlier case Gopey Mchan v. Seban Cower 2 
(referred to both by Dr. Ghose and by Jenkins, J). Sir Edward Kast 
suggests a distinction between suits for foreclosure and suits for 
sale, in the following observations :—It is her duty to pay off the 
mortgage debt as well as all other debts of her husband...... and 
if she alone may sell, why may not she alone be sued. If the 
creditor had sued for the money lent, at Jaw, and recovered judg- 
inent against her alone, he would have been entitled to take the 
lands in execution for the debt of the husband. Why then should 
it be necessary to sue different persons in equity fcr the same pur- 
pose, assuming that purpose to be for sale of the land for the 
-payment of the debt? If, indeed, the purpcse were for a foreclo- 
sure merely (which is to acquire an interest ultra the debt) the 
case might admit of a different consideration”. As to the pratice 
in suits for sale, he states that a search for precedents was made 
-but he ‘did not derive any satisfaction from tke result, the instances 
referred to being scanty and recent.’ It may >e noted in passing 
that the above remarks of Sir Edward Hast were made with refer- 
ence to debts due by the husband aad will nct apply to claims in 
respect of debts incurred by the widow herself. 


Is there anything in the Transfer of Property Act. then, 
which indicates an intention to depart from tke principles above 
discussed or otherwise renders it improper to add the presumptive 
reversioner as a party to a suit for sale or foreclosure when the 
inortgagee suing on a mortgage created by she widow herself - 
seeks to bind the inheritance. Section 85 is not in terms limited 
to persons having a ‘vested’ interest; but Justice Sundara Ayyar 


imports the limitation from $. 91 (a) and the see in ` 
Ramchandar v. Kallu 3. 


` 


(To be continued). 





1. . (1819) 2 Morley’s Digest 198 at p. 210. 8 Ind. Dez- O, S. at p. 916. 
2, (1817) 2 Morleys Digest 105. 3 Ind. Deo. 0. Si ip. 846. 
8. (1908) I. L. R. 30 A. 497. 
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SUEMARY OF ENGLISH CASES. 
erne v. Tay_or, (1915) 2. K. B. 580 C. A. 


For eign. m gnent—Enfor ceability-—Voluntary submission to ` 
jurisdiction—Whaæ amounts to—Conditional appearance— Effect. 


It is an entire misconception to say that there is a voluntary 
‘submission to the urisdiction of a foreign court only when the 
defendant by appeering in the action in the technical sense has . 
consented to the jurisdiction. If the defendant has applied for 
the exercise of the protection of the foreign court on his behalf, 
he has brought himself under an obligation to obey its ultimate 
judgment, and the same is therefore enforceable against him in 
ee i 


.. The ection wes to aiforde a idane obtained by the plain- 
titf against the defsndant in an action in the Isle of Man for the 
xecovery of damages for criminal conversation by the defendant 
with the plaintiff's wife. “ The question for decision was whether 
‘the defendant: had zo acted as to submit to the jurisdiction of the 
court of the Isle of Man and the judgment of that court was enforce- 
able against him ir England. ‘Th facts found were: The plain- 
tiff was domiciled end resident’ in the Isle of Man : the defendant 
was resident in England and was not subject to the jurisdiction of 
the Isle of -Man court. The plaintiff applied exparte for and 
obtained leave to isaue & writ and to serve it ‘on the defendant out 
of the jurisdiction. A writ was issued and was duly served on 
the defendant in Ergland. The defendant’s advocate subsequently 
‘appeared “conditicnally” and applied to the court to have the 
‘service of the wris out of the jurisdiction set aside on various 
grounds. ` That application was heard and dismissed. The defen- 
dant took no further part in the proceedings and a decree was 
` passed in favour of the plaintiff for damages and costs. Held, that 
the defendant submitted himself to the jurisdiction of the Isle of 

Man court and taat its judgment could Watuk Or be enforced 
ki aga him in Kalang 
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Kenski v. Peet. (1915) 1 Ch. 530. 


Restraint of trade—Moster and servart—Agreement" not to 
solicit customers—Too : wide—Service ter minable on a week's notice 
—Dispensed with on payment of as week's salary--Wrongful dis- 
missal—Repudiation. 


Where deferdant entered the plaintiff's service on a weekly 

salary and subject to termination by a week’s notice and the plain- 

` tiff dispensed with the services of the deferdant by paying one 

week’s salary in advance and not permitting her to work for thé 

week, in the absence of an obligation to provide work for the 
week, the dismissal of the defendant was not wrongful. 


Where the defendant agreed “ not at any tims during or after 
thedetermination of the employment directly or indirectly either on 
herown account or for any other person or fcrany frm or company 
to solicit, interfere with or endeavour to entice away from the mas- 
ter any customer of or any person or persons in the habit of deal- 
ing with the master,” the form of the covenant is too wide, as it is 
unlimited in time and extends to all customsrs who either at the | 
date of the contract or at the date of its determination or at any 
time thereafter may be customers cr in the habit of dealing with 
the master. The extension of a covenant of this kind to custom- 
ers at any future date is not reasonable. The covenant in the 
case not being severable is wholly bad. 


Goldstein v. Sanders. (1915) 1 Ch. 54€. 


Landlorä and tenant—Covenant’ not to assign without the 
~ consent of the lessor “such consent not to be unreasonably or veza- 
tiously withheld” -—Covenant running with the tand—Agreement 
for underlease. oe 5 

À covenant ` in the leage-deed, that the- lessee is not to 
assign or demise without the consent of the -essqr, “such consent 
not to be unreasonably or vexatiously withheld ” isa covenant 
running. with the land and binds the assigns- -anā demiseos. of the 
lessee. ; 2 


A person “who agrees to take an assignment of ‘the lease from 
the lessee of. the property is bound. by. tha covenant--though no 
assignment of the lease is. executed,.in-the same-way as-he would 
be bound if the assignment were executed. -. .. NG 

J--2 
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Adams v. Thrift. (1915) 1 Ch, 557. 

Company —Direstors—Liability for misrepresentation—Rea- 
sonable ground to beleeve in the truth of statements—Reliance on 
the statements of a prcmoter—Companies’ Consolidation Act, 9. 84, 
— Allotment — Damages. 

Where the directors of a Company issued a prospectus con- 
taining untrue slatements and a person book shares relying on those 
statements, the directors to exonerate themselves from liability to 
those that took alloticen's of shares under S. 84 of the Companies’ 
Consolid ution Act, 16508, should prove that with respect to every 
untrue statement they had reasonable ground to believe and did 
up to the allotment of shares believe that the statement was true. 


The uncorroborased statements of a vendor and promoter do 
not by themse'ves sford no reasonable ground for believing 
them tn be'true, Tle existence of a reasonable ground for belief 
inthe truth of any statement is established by the proof of any 
facts or circumstances which would induce the belief in the mind 
of a reasonable man, that is to say, a man who stands between 
the careless and the 2asy-going man onthe one handand the 
over-cautious and ski‘v-splitting-inan on the other. The measure 
of damages in such a case is not the difference between the amount 
paid and their present valus; but the difference between the amount 
paid and the value of she shares at the date of the allotment. 


—— — 


In re Groos. Groos v. Groos. (1915) 1, Ch. 572. 

Conflict of laws—Will—Law .of Holland restricting testa- 
nuentary capacity —P2rsonalty —Subsequent acquisition of English 
domicil—Haxtended testamentary capacity—Lffect on former scill, 

A testatrix being a Dutch subject domiciled in Holland, who 
by the law of Holland had power to dispose of only one-fourth 
of her property by will in the circumstances under which her will 
‘was executed, made’a will in the Dutch language and acecrding 
to the for malities of she law of Holland disposing of all the pro- 
-perties over which se had a disposing power by will, in favour 
of her husband, She subsequently acquired an English domicil 
and. under English law ske.could dispose of her whole. propsrty 
by will.. .Under-suck circumstances, her testamentary capacity 
became extended andher husband was entitled to ne whols of 
her property under the will. 


as 
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` Hatten v. Car Maintenance Conpany, Limited. 1915, 1 Ch. 621. 
Lien——Motor Car—Agreement to ‘maintain Car and ‘supply 
Chauffeur and materials. . 
By an agreement between the owner. of a car of the Motor 
Maintenance Company, the latter was well and su‘ficiently to 
maintain the ĉar and supply petrol, &c:,for the proper’ running 


and repair breakdowns and provide a driver who was to be the’ 


Company’s servant; and the-owner was tc make some pay- 
ments for the same, a fixed annuil sum up to a certain mileage 


and at a certain rate for every mile above that. © The owner took ` 
the-car with her wherever she.went out of London; whilein . 


London, it was in the Company’s garage. A sum of money-had 
became due under the agreement and the Company claimed a lien 
on the car for the amount, 

- The car having only been maintained in its former condition, 


the Company was not entitled to any lien on she car. A claim ` 


to a lien will only arise in the case of any improvements effectéd’ 
to- the car. ` Even if the Company had a lien originally, that lien 
would be lost by virtue of the arrangement under which the 
owner was to be at liberty to take the cw away sui did take the 
car away as and vieni she pleased. 





JOTTINGS AND CUTTINGS. 
Repr isals and War-Crimes :—Reprisals ` in war, to which 


public interest has been of late much directed by discussion in’ 
Parliament and in the Press, are a means of ccmpelling a bellige-` 


rent to observe the laws of anir whether on land or sea, and 
may in general be described as the sanction of the rules of war. 
It-is sometimes loosely stated that internaticnal law is too weak 
to. stand the strain of the violence of combatants. This is not so; 
for the sanction afforded by the due use of reprisals acts in.a 


mote direct and in a more immediate manner than does any . 


protest against an international wrong made in times of peace, 
But -bhe use of reprisals contains an obvious danger. It may so 
easily degenerate into a mere competition of barbarism that it has: 
been hedged round with the most severe resbrictions. And this 
makes it necessary to draw a distinction betwesn reprisals in war 
and war-crimes. “War crimes, says Professor Oppenheim (2 
Int. Law, p. 309), ‘are such hostile or other acts ‘of soldiers or 
other individuals-as may be punished . by-tne anemy on. capture 
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of the offenders.’ Thus the essence of the war-crime is that it is 
an isolated and unauthorised act of certain members of the enemy’s 
forces ; the offender if caught is liable to be tried by court-martial 
and the penalty is generally death.. Reprisals, however, are directed 
against acts of illegitimate warfare which have recieved the ratifi- 
cation, either expressed or implied, of the enemy authorities. If 
the subject of one. State in time of peace commits an offence 
against the subjects af another, or against the other State itself, 
it; is prima facie for his own Government to punish him. But 
“in the case of a war-crime, the sanction acts directly ; the criminal 
is- dealt with by tre military- authorities of the injured State. 
Thus any person whn abuses the white flag, or robs the wounded 
or prisoners, or in general commits any breach of the laws of war, 
is tried by court-martial and punished. But there is as yet no- 
case for reprisals. hat can only arise if and when it becomes 
clear that the acts conplained of-are part of a system authorised or- 
acquiesced in by the anemy authorities. The war-crime is shifted - 
from the individual tp his Government, and the only way to deal - 
with a Government which makes itself responsible for such 
methods of barbarism is by way of reprisals. The efforts of the 
Brussels Conference of 1874 (which produced an unratified. con- 
vention) and of the Institute of the International Law to restrict 
the use of. reprisals have met with little success; and in the 
absence of any sanctioning power to enforce the clear practice of 
civilised states, it is =D be feared that the matter will be largely 
regulated by violenée rather than by rule-—Law Journal. ` 


Kak 


- Authors and thzir manuscripts :—Among the curiosities of 
literature in its lega. relations the recent settlement of the. four 
years’ litigation over Tolstoi’s manuscripts and copy-rights will 
certainly take a higk place. When the great humanist died it was 
a surprise to Russian society and the world that he had - shortly 
before his death made a will, in regular legal form, leaving all his 
manuscripts and the copyright of all his works to his favcurite 
daughter-—the youngest—ignoring the claims of the , countess, his 
widow, and his otkeæ children to participate in this most valuable 
property. Tolstoihad all his life beena determined opponent of copy- 
right, and of all such devices for securing property in products of 
the brain, and here .Ee was found to have consecrated his own legal 
rights. by conferring them on one member of his family to the 
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exclusion of all the-others—and to the exclus:on, of course, of the 
public. The great preacher of peace, the denouncer ofall litiga- 
tion, had by his own act created one of the bisterest of family and: 
legal conflicts, and his executors were forthwith ‘involved: in a 
fieros struggle for the upholding of the will :n the interest of thé 
favoured daughter, against the attacks of tke. widow and elder 
- children. The Senate, the highest Russian tribunal, has now 
given its final decision against the will, and awarded the property 
in dispute to the author’s widow; but this award is. accompanied 
_ by the curious announcement that the Dowager Countess has atthe 
same time made-a free gift of the collection of manuscripts to the 
Moscow’ Museum, and has consented to the Asademy at Petrograd’ 
publishing, without payment or royalty, & complete edition of 
Tolstoi’s works. In this way a Settlement is arrived at satisfying 
‘both public and family claims in a way which is quite charac- 
teristic of the author’s country, where law and public policy are 
inextricably involved, and large views of ‘ morals’ are constantly 
allowed to override considerations of legal right or justice. Under 
our-own system, of course, such a result weuld have been 
impossible ; due effect would naturally have been given to the will 
of- the deceased author, who had full power to dispose of his 
manuscripts and copyrights in the same way as with any other 
part of his property. But there is, perhaps, in the result a 
sort of consistency with Tolstoi’s own principles; for his devotion 
to things of the mind and soul made him all his life—and why 
not in death ?—oblivious of all legal consideraticns.—JIbid.- 
ay He i i 
` Effect of ‘Quilty - but Insane’ on Suceessians :—Mr. Justice 
Joyce has applied to a cage in, the- Chancery Division the decision 
of the House of Lords in-Rea-v. Felstead (1914}—one of the few 
cases in'which.a decision ofthe Court of Criminal -appeal has 
been carried to the House of - Lords. This can only be done by 
the special léave of. the Attorney-General, given in view of the 
importance of the point. In the case before Mr. Justice J oyce 
(in re Houghton ; May 9) the qu-stion arose whether or not a 
“Criminal lunatic who had killed his father could benefit under 
the latter’s intestacy. Houghton had killed his father and brother, 
had been tried for the crime after a coroner's jury’s inquisition of 
murder; had been found ‘guilty but insane’ under section 2 of the 
“Trial.of Lunatics Act, 1883, and had - been.crdered ic be dciaine 
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during His Majesty's pleasure. Now, it is well settled law that 
a murderer cannot kenefit from the death of his victim (In ve 
Crippen [1911]) ; acd it is equally well settled that the verdict of 
a Criminal Court will be accepted in a Civil Court as prima facie 
-evidence of the crime. It follows, therefore, that if.a verdict of 
‘guilty but insane’ means one of ‘ guilty, the prisoner is excluded 
from any participation in the estate of kis victim. But in Rez 
_v. Felstead the House of Lords overruled the view of the Court 
of Criminal Appeal taat such a verdict is one.of guilt (although it 
affirmed the decision below on -other grounds), and declared that 
this special verdict is one of acquittal. The-efect of this view is 
twofold : it prevents a prisoner from appealing against such a 
verdict—since there ic no appeal against an acquittal; but it also—so 
Mr. Justice Joyce has just held—removed from him the taint of 
murdering his benefaztor, and so permits him to take his share 
under the deceased’s will or on his intestacy.—Law Journal, May 
16th. Hing = 
: ee aah 
Somnambulism as a defence :—It is . often easy to see that a 
. certain line of defence must in common sense be open to the 
prisoner, and yet puzzling for counsel and judge to discover the 
precise legal category under which the plea is admissible, “An 
example is afordec by the successful appeal of J. E. H, 
Zimmerman, which came before Mr. Wallace at London 
Quarter Sessions last week. Zimmerman (the well-known: 
tennis player) is a British-born subject, the son of a German who 
was naturalised so long ago as 1870. He was convicted and 
sentenced to six monshs’ imprisonment in the second division at 
Westminster Police Court for trespassing on the Brighton 
Railway line at Grosvenor Road, a place forbidden under the 
defence of the Rem Act; nothing else of a ‘suspicious nature 
was alleged against him. His defence was that he and three of his 
brothers and sisters aze addicted to sleep-walking, that they keep. 
balls outside their ber: om doors to wake them if they attempt to . 
walk out in their sleep, and that he had been the victim of a fit of 
somnambulism on tae night of the offence. His defence was 
supported by Medical evidence of a Harley Street specialist, and 
was accepted by the Court of Quarter Sessions, which quashed 
‘the conviction. Now, in what way -does somnambulism excuse 
the commission of acts waich, if committed -by a person who is” 


PART VIL] THE MADRAS LAW JOURNAL. 48 


awake, would. undoubtedly be criminal ? It cannot be said to be” 
a form of ‘insanity’. The answer is suppl:ed vy che late Sir 

James Fitz James Stephen in his ‘General view of the Crimi- 

nal Law of England (iid. 1863, pp. 78-31). He there 

points out that, wherever deliberate intent is an sssential’ ingre- 

dient of a crime, the action consists of a series of stages, namely, 

(1) occurrence to the mind cf the contemplated actidn as a possibi- 

lity, (2) deliberation, (8) resolution, (4) intention, 15) will, and (6) 

execution’ by ‘a set of bodily motions co-orcinased towards the , 
object intended’, Now psychologists, in criticising this passage, have 

taken exception to this description of the mental process cf action’ 
(cf, Arnold’s ‘ Psychology in relation to Legal Evidence’ at p. 121) 

but in substance it may be accepted as good fo: all practical pur- 

poses. Now, as Stephen points out, both (d) ‘intention’ and (5) 

‘will’ must be present in order to constitute & ‘cztiminal intent’. 

They are different things, and ‘will! may be present without 

having been préceded by ‘intention’. ‘Secondly’, ke says; ‘ will 

may exist without intention............... the case is illustrated by 

the motion cf an infant: a new-born child moves its hands and 

arms and lays hold.of anything between its fingers............... 

these motions are voluntary......../......probably somnambulism 

and other movements during sleep are of the same kind......,., 

they are voluntary, but as they are not co-ordinateé with a view 

to any definite result, they are not accompanied by any intention’. 

Hence it is that ‘somnambulism’, since it preclades the existence ` 
of ‘intention’, one of the essential ingredients cf ‘ criminal iñtent’, 
is a valid defence ; but in view of the clause the onus of proof is, 

of course, on the.accused.—Law Journal. 

Public Policy. and the Press:—In dealirg with the law 
relating to trustees, Lord Lindley once said: ‘It is the 
function of a trustee to commit judicious breaches of trust’, 
So in the remarkable journalistic case before the. Court of Ap- 
peal last week (Neville v. The Dominion 2f Canada News 
Co.) Lord: Justice Pickford, while expressing his agreement 
with the view that a newspaper- has no more duty to say 
defamatory things than a private individual; addeé: ‘but it is 
not clear that the same considerations apply-to a newspaper 

- carrying on the business of advising investors’. Wh:ls the learned 
. Lord Justice shrank from laying down affirmatively that there 
is any duty even on-such a newspaper to defame, he was emphatic 
in-his endorsement of the view expressed by Mr. Justice Atkin, 
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whose judgment was under appeal, that ‘for a newspaper to stipu- 
Jate for a consideration that it will refrain from commenting 
upcn fraudulent schemes, when it is the ordinary business of the 
company to commeat on fraudulent schemes, is in itself a stipu- 
laticn which is quite contrary Lo public policy, and which cannot 
be enforced in a court of Jaw.’ This is an extension of the 
doctrine-of ‘public 2olicy’ which it is important to note. Accord- 
ing to Anson (‘ Principles of thé law of Contract, 13th Eds; p. 

. 282) one of the mam heats of the cases to which the doctrine 
‘applies is ‘ agreements to do that whick it is the policy of the law 
to prevent’. We must now add to this ‘agreemerits to refrain 
from doing that which it is the policy of the law (or of the State) 
to encourage.’ For the freedom of the Press, though it has been 
described as a ‘limited freedom’ — that is, it is freé, subject to the 
law of libel—is certainly an objec! of public interest, and it is 
the policy of the State to preserve it: In the case under conside- 
ration the proprietors of the newspaper had agreed for an advance 
of money not to comment on a land company of which the plain- 
tiff was a director, or on any of its capital investments, with a 
provision that a certain proportion of the advances was not to. be 
called in so long as the agreement was observed. . It. was because 
of alleged breaches of this honourable understanding that the 
plaintiff now claimed repayment of his advances, but Mr. Justice 
Atkin held, and tha Court of Appeal confirmed his view, that, the 
agreement being invalid, there had in law been no breach ` 

` of contract by the defendants and the events had not happened 

upon which the advances becaine repayable under the agreement. .- 

In this indirect way the superior claims of a free press over 
freedom of contract were established, and the interest of the public 
in the preservation of the journalistic ‘right to defame’—in proper 
gases, of course—was triumphantly vindicated. bin Ji ournal, 
1rth July 1915. ; 


` CONTEMPORARY LEGAL LITERATURE. 

The Journal of Comparative Legislation for J uly opens with 
appreciations of that great Judge and International lawyer Sir 
William Kennedy by Lord Justice Phillimore and Sir .Courtney 
I\bert. “He was a successful lawyer and an eminent Judge” says 
Sir Courtney Ubert “but he was much more than either of these. 
His interest in law was not merely. professional but genuinely 
scientific. _ He always sought and never wearied of seeking the 
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never despaired at finding the immutable, and fundamental princi- 
ples of law. which underlie differences of creed, race, history and - 
bduntry,”. ; In hig latest contribution to this journal, that. was m 
J uly last, he was. trying to estimate the drift of sentiment 
id the civilised world i in regard to peace and war-and thought that 

“ enough has ‘happened, small though it. be, to encourage: all right 
minded persons in all countries to work on Zor the world’s peace 
with. quiet practical endeavour and as men not without hope.” 
The subjects in which he was generally found taking. interest 
were, questions of maritime law or brosc.issues in connection 
with. peace and war. As to the latter, he took what was consi- 
dered a retrograde view i. e., to say he was opposed: to the view 
that, war wasa matter between soldiers only; it was an. affair 
between nations and in the long run: it .was „more humane. that 
ib should be so. So that both on the question of the right of 
capture, of enemy’s property ‘and the effect of war on contracts, 
be preferred the English view. 


Mr. Ronald F. Raxbangit- ane tke legal ponition of the ` 
Declaration: of London. : He points out that it was intended to be 
a treaty, but has no binding force as it remains unratified by thé 
high contracting parties: Though the “declaration” purports to 
lay down only rules substantially in conformity with the law of 
nations, . in fact it is a work of compromise ard mutual conces- 
sion. Art. 65 of the. declaration specially provides that the declara- 
tion must be treated as a whole. It was expected that the rules 
therein declared would become by consens which is after all the 
basis, of international law recognised rules of law. For instance | 
during the ‘Turko-Italian War, ihe bell:gerents adhered to, its 
stipulations. The belligerents in the present war have departed for 
one reason and for another, largely from its provisions... khera is 
in fact a fear that at the end of the war, it might remain “a 
monument, of not what the law i is but of what the law is not.” 


Mr. Norman Bentwich advocates the extension of “ the agus 
Conventions Private International Law “ite non-Christian. coun- 
tries.” It would be among the great benefits of such an extension that 
it would secure for members of-non-Christ:an communitiés’ living 
in Europe some. reciprocity of.treasment with the privileges which 
members of European countries enjoy in non-Christian countries. 
The existing absence: of that reciprocity ‘is one of the blots on the- 
jurisprudence of the no a ‘Imperial Netions, & point in which 
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it is notably inferior to the: Roman System which: recognised the 
perfect autonomy of every community in matters of ‘personal law. 

. Naturalisation is the process by which one-who is the subject of 
one state becomes by zeason of acquisition of territory or otherwise, 
the subject of another while expatriation is the reverse process by - 
which one who is a subject ceases to-be so.by reason of cession of 
territory. According :to the theory of the English law, in the 
absence of any provision in the treaty by which the acquisition: or 
cession takes places, all the subjects of the old sovereign attached 
to the acquired or cedad territory become the subjects of the new 
sovereign. If the sabject has any option at all, that option 
must be exercised eitker simultaneously with or before the change 
of sovereignty. This forms the subject of an informing article i in 
the Journal by Mr. E. B. Edwards. ` l 

Mr. James Edward’ Hogge discusses the alian of adverse 
possession to registration of title and suggests a uniform legislation 
on the matter. As it s, there are three different systems in the 
British Empire. According to one, the right to acquire title by 
adverse ‘possession notwithstanding registration is preserved ; in’ 
the second, it is -expressly taken away and in the third there is 
no express provision Gealing: with the matter. 


‘Mr, R.-G. Marsden discusses the sources and the growth of 
Prize law. It has been made almost wholly by the Crown in the 
exercise of its prerogazive which does not seem to have been 
materially affected by disuse or lapse of time or by the legislature. 
The Hiya Court of Admiralty grew out of and ‘early’ in the 15th 
century superseded local Courts held by the admirals. The ex- 
clusive jurisdiction of the Admiralty Court’ to decide questions ‘of 
Prize has been unquessioned since. An appeal lay to the King 
until it was transferred to the Judicial Committee. In the’ begin- 
ning the Judge was coasidered a nominee of the Lord High Admi- 
.ral to do his bidding but during the course of the 17th and 18th 
` centuries, such interference became less and less marked and the 
practice came into voga of consulting the Judge on the propriety 
of individual acts. - Tais also ceased from the time of Lord 
‘Stowell. The: ‘decision has to be by reference to the law of nations 
but the King has still power to make rules by orders in Council - 
to meet new- conditions. The subject: can have no interest in the 
-prize except in so far a3 the claim i is based ona grant out the 
- Chowk: Der oid 
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` ‘Mr. GE. A. Bedwell - recommends ‘thé ‘formation’ of owr- 
inher ‘Legislative ‘Reference Bureau after the manner’ of similar. - 
Bureaus’ in America. ` Major Tremearne points out somé of the 
difficulties that arise in "British West Africa, by” the clash ‘of the 
premitive customs of the native and the complex procedure of the 
West. The late Dr. Blyden, a native was so impressed by. these 
difficulties that he recommended the adoption of the Mahomedan. 
Law instead. . 

Mr. Samuel. Rosenbarum describes ‘the adaptation _ of. the, 
English system of rule-making in the other parts cf the Empire a and 
ithe modification that the system had undergone in the process. - 

Air. warfare is one of recent, introduction and of necessity, 
the rules ‘of such warfare are only in the making and -have..to be 
fashioned on the analogy of the: rules of naval and military war- 
fare. Mr. Piccio endeavours to indicate the lines cn n which he. law. 
is likely to settle itself. 

The cases of the Niewe Vriendschap decided in 1783, fad 
Minerva decided in 1807 must, according to.Mr. J. E. G. Duemont- 
morceny govern. those of the type of Dacia, According to those, 
rulings, -nothing short of the clearest , proof that the transfer of 
the ship was bona.fide and not intended to evade capture would 
suffice to prevent condemnation. 

. The views of Franciscus Victoria (1450-1546), the great 
Salamine jurist whose life is dealt with in this issue of the Journal 
of Comparative Legislation are:remarkably in advance. of his.age, 
for the toleration that he exhibits forthe non-Christian -commu- 
nities which according to him as much as Christian. communities 
aire unitis in international life to be dealt with onthe basis of the same 
international law. He repudiated the pretensions of the Pope as-well 
as.those of the Emperor to Empire over the Indians. He was 
equally against any claims to forcible convers:cns of infidels. He 
condemns is the practice of reprisals, when adcpted irregularly and - 
indiscriminately. Iù his “De Jure Belli” ‘he denounces . those 
who are ever ready to seek causes and occasions for war ; he says 
that-it is illegitimate to declare it without just grounds that when 
begun. it must be prosecuted with strict moderacion; that a cleat 
distinction’ is to be made between’ combatants and. non-corba- 
tants and that all- belligerent operations should be carried: out 
only tò the extent demanded by the 1 imperious recessity cf self- 

defence ae: : general security. By his ecgent and scientific 
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presentation of these end other questions, he shows. himself to be 
: an invaluable precussor of Grotius, and an able builder of inter- 
‘national law. 2! i 


` An interesting atiempt is made in America to maintain peace 
and harmony in pcor homes by the institution ‘of a speciált 
court of domestic relstions and a probation departinent to act in 
connection with it which prevents summons’ from issuing in 
desertion cases without the cases being thoroughly examined by 
the latter and steps taken to restore harmony where possible 
or at least procure amicable settlement between parties, Ib is 
intended similarly to kave juvenile courts,etc., withhomesto commit 
the ofenders. Night Courts are another institution peculiar 4 to New 
York and Philadelph. Women take patt in dil these institutions 
with” great resulting benefit for the best class of women “would 
rather suffer great misery than complaiti to meti or come into opan 
Court. | ' i. 

The subject of contraband has just at- present- acquired 
great importance. Mi Phillimore gives a list of the articles which 
are contraband acccrding to the various belligrents in this war 
and points out the extent to which these lists deviate - from the 
declaration of Lionéon. The principle of retaliation for which: 
there is precedent in past wars, has added considerably” to the list 
of contraband.’ Engiand has - refused ‘to accept ‘the proposed 
modus vivendi -of tae- United States of Alnerica to` superintend 
population” 

- In the Juridical Review for May, Mr. J.W. Brodie Innes span 
out the difference-between the. history of the English and the | 
Scotch Law in respect of the origins of Courts. While -the. 
English High.Court has grown up, by & natural and inevitable 
process of development, from the very first primeval type’ whereby 
disputes were: settled among the nomad tribes wandering over the 
great central plains of Europe, while the inferior or country. Courts 
are the modern creation of statute, in Scotland, the reverse has been 
the case. The Court 3f Session practically almost as it exists to-day: 
was created by James V in 1583 but the inferior and local courts 
have grown, througk many stages of development, to their present 
condition. Scotland was largely indebted for the idea as well as 
nomenclature of her courts to France. Difference in the origin 

of the courts led als to a difference in the substantive law; the 
Digest and the Cancn law being authority in Scotland in-case’ of 
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doubt whilé both these were anitheina in'England. The: kumble 
clerk who sat at “the table ‘of tHe? Lörd Chief Justice who was in 
charge of the records and was èxpectedto keep the judges pro-' 
perly informed about precedents and by slow process waé himself 
raised to a'seat among the judges under the name of the „Master 
of the Rolls now occupying an: important’ place among the Judges 
as the Président of the’Court of Appeal: has his-znalogue in the. 
Scotch -system in ‘the . Lord ‘Clerk. Justice who however. never — 
attained to the-dignity of the Master of the Rolls. The writer 
describes-graphically the convenient fictions:by which the various 
courts in England acquired concurrent jurisdiction in all-matters. If. 
the plaintiff desired to bring his case before the Exchequer, he-would: 
state upon his writ (1) that the defendant owed him money, (2)-that. 
he owed money tothe. King, (8) that :by- reason of the defen- 
dant’s not’ paying him he was the less able to discharge his’ debt 
to the King. No proof: was asked of these statements. Because the 
payment of the King’s Taxes was ‘in question, the matter became 
an ‘Hixchequer ‘matter. This fiction” was: called the Writ of-Quo 
Minus, Similarly, if’ it was interided to: ‘bring’ the ‘case before 
the King’s Bench which had mainly: 40 do with criminal: 
work, one hat only to allege that the defendant had ‘punched -his 
head when the debt was demanded. The Scotch Court never 
went through ‘this procéss of development. “The sheriff’s courts in - 
Scotland ‘have a- longér history anda more vatied Jman 
than the County Courts in England.” Dhora ta E 
“Mr. James" Hogg, who has contributed - an article on an 
analogous subject to the Journal of Comparative Legislation’ pleads 
for een on Registration of title enacting clear provisions 
as to-the elfect “of: régistration ' on adverse possession, equitable 
estates, &e. which may lead to considerable redcction in litigation. 


In. ‘the course, of the administration of a trust, the trustee 
incurs a liability gn a contract or in, tort or, othe: wise ‘to one ‘other 
than the cestui que trust. . What are the rights and remediés, legal 
and equitable of the person to whom the liability į is thus incur- 
red ? ? This question is elaborately dealt with in an article i in the 
Harvard Law Review for June, by Mr. Austin V: Scott. “In the 
absence of an express . stipulation “relieving” him ‘from liability 
(even about’ the effect of this, there is some difference ‘of 
opinion), ‘the trustee is personally liable on- contracts made by 
him whether he was acting with authority or without. Similarly - 
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he is personally liable: for torts committed by himself or’ by 
his agent! . Except where the debt was properly incurred and is 
expressly entered an behalf -of the trust ‘in which case ‘an. 
action in -equity is permitted agains: tbe trust estate; the 
only way the trust estate can be made liable is throughthe trus- 
tee’s right. of indemnity. “The trustee has got the right tobe 
reimbursed. after pasment; he has similarly the right in-advance to 
be: relieved from zhe liability. His general creditors also can 
proceed against his ormer right while only the particular creditor 
in respect’ of whose liability, there is this right of exoneration can 
avail himself: of it tc- reach the trust estate. In most, jurisdictions, 
. such a suit: will not lie when the trustee has other available 
assets. At- common law, even if a person contracts as executor, 
the decree can only be against him personally. This right of’ 
exoneration or indemnity is held generally not to be available when. 
the; general account 1s against the trustee, though in some juris- 
dictions it is held tat the creditor is entitled to proceed against 
the: trust, estate if in respect of his debt, the trustee has the right 
of indemnity. The trustee as such is not an agent of ‘the cestui 
que trust and the cestui quetrust cannot be made liable on that. 
footing. .If the ‘trustee has. given a charge or, pledge, then the 
right- of-the creditor is to be determined by reference to the pro-- 
priety of that transaction and need not be tested by reference. to. 
his right-of inderanity. Where the trustee. carries on business: 
unauthorisedly, he nas no right of reimbursement but where he, 
has done so.in good faith, and there has been. an.enrichment of 
the ‘estate, fo that extent his,a right to. exoneration is “Yen; 
cognised. - 

Discussing themaxim—No presumption upon a presumption 
the writer of a. nce in' the Harvard Law Review thinks that 
like numerous othsr impressive legal phrases which serve:but to 
obscure the maxim: may profitably be disregarded. In all cases 
of circumstantial evidence, the ultimate conclusion from the facts 
is arrived at through a series:of inferences. It is only when the 

“evidence is insuffic. ant to support the verdict that this maxim is 
relied upon, It is cnly a statement of the truism that an i inerente 
ought not to be merely conjectural. 

In the Canadian Law Times Mr. Silas Edward tracing the evolu- 
tion of parliamentary Government i in England the process by which: 
the present: Cabinet system with a constitutional sovereign acting 
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on the advice of his’ ministers has come to govern the ‘country aiid: 
the way in which the system was purged of the ‘various abuses that 
crept. in seems‘to be hard on'his own country. “Bribery” - -he says 

“ not only among ' the lectorate but graft onthe part of thosé 
entrusted with: the sacred duty of directing. the affairs of the State, 
is the crying evil of the day and that too, in our very midst, per- 
meating and corrupting all classes from the highest to be lowest 
NENG If unchecked this cankerous growth will surely sap the vitality 
of the: body politic of our fair dominion,” The drooping. hearts 
among the Indian, political workers may take cheer. from cues 
like these. ` eae 

The Central Law Journal, (April 9), has an inieresting alas 

on the legal notions of Mark Twain. His father and grandfather 
were lawyers and his brother also was a lawyer and Mark 
Twain himself knew law.. He. in fact makes..few slips in. his 
works. - Possibly it was: the indifferent success of his father and. 
the failures of his brother that turned Mark Twain away from law 
and. made him indulge in -gibes-at lawyers. . No - other. writer: has 
burned so much to-the environment of the law. to find material with 
which to.embellish a joke or point a moral.. He wes never-done 
praisingthe jury system ofcourse, satiriscally as the “pallidium of our 
liberties ” and hea ssured an English audience that its efficiency was 
only. marred by the difficulty in:finding twelve men every day who 
do not know anything and cannot read.” “ ‘Extraordinary Twins” 
ig.an extravagant tale based on a trial in which the court:is busy 
endeavouring: to solve which half of the Twin body was respon- 
sible for an, assault Twain has made use of- the drainatic -interest 
of murder trials in several of his works. But his Joan of Arc 
which according to.his own estimate and according tc the estimate 
of many of his critics is his best work, is a series of trials in 
which the subject is dealt. with in all seriousness. Thus, sums 
up the writer of this article, a conclusion highly interesting to 
the legal profession “ his whole work from Joan of Arc-to Tom 
Sawyer proclaims that he rests his fame more than any other writer 
of his time, upon what he knew of law and lawyers.” = In the isspe. 
of } May "15, we have a dicsussion as to whether a- murderer could: 
take under a will or by inheritance’ from the murdered. There 
seems to be some difference of opinion in' the American Cotrts 
as to whether the principle Nullus. Commodiem..Capere potest 
de injuria sua’—No one shal! profit by his own wrong—can overid 
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statutory -declaratiors-as.to the effect of wills or rules of, devolution. 
The writer thinks that there-is no-conflict between the two. . In 
some cases;in Amer-ca; the argument is; advanced that this. rule 
cannot stand in the face-of the.abrogation of the law as to corrup- 
tion:of blood and fcrfeiture by reason of felony or treason. 
Dis aai | x pi 
a, Ne M BOOK ‘REVIEW. 
THE SpEcrFI> RELIEF ACT, (Lawyers Companion Series). 


1916. This hook published at the Law Printing House gives cores 
appropriate headings the case law that has grown, under each 
‘of the sections and will: be useful, asa book of - reference both tò 
the Lawyers:and:- Jidges.who want to get a collection of all «the 
cases on point within the shortest’ time without having. to . rin 
through several volames of the Digests, The case law on the Act has 
been brought up tc the-end of 1914. . The index to the book- as 
‘is. characteristic of Sanjiva Rau’s-publications, gives direct refer- 
ence to the: particu-ar’ passages in the pages where it is found. The 
publishers have spared no pains in bringing out this revised edi- 
‘tion of the Lawyers Companion Series on-the Specific Relief Act. 


i 


THE INDIAN: EASEMENTS ACT—(Lawyers’. Companion 
Series). 19165 Edi-ion. ‘This Edition of the Indian ' Easements 
Act has madea wholesome departure from its predecessor in 
incorporating largely references to English treatises and decisions. 
Consistently witk the object of the publishers, there is mo dig- 
cussion ‘of cases o> principles. “To add to the utility of the ‘book, 
‘am appendix has been annexed where the law both English and 
Indian regarding each well-known class of Easements has been 
collected’ together ziving the reader an idea of each of the classes. 
of Easements “apart from the mode of treatment in the Act, 
The appendix’ will be ` particularly useful to the practitioners and 
Judges in provinces to which Indian Easements ‘Act has no} | been 
extended. . 
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} THE PRESIDENCY: TOWNS. INSOLVENCY ACT. Lacie ital 
Companion Series) 1915 Edition. fig Ra A 

We welcome this edition of the Presidenzy Towa Inso- 
vency Act. The Act itself is a very recent 'one and the notes ‘fo 
_ the preamble give a clear idea of the object of the Act, the prior 
legislation on the subject, and the improvemenzs effected by the 
Act on the pre-existing law. By this volume the publishers have 
placed within easy reach of the legal profession, she decisions in 
England on the subject which will have to guide largely the 
courts in the working of the Act. As appandices to the book 
are given the English Bankruptcy Acts of 1883, and 1890 and the 
Rules framed by the various High Courts under the Act. The 
case law has been brought thoroughly up to cate by a supplement 
which gives the most recent decisions. 





THE INDIAN DECISIONS. (OLD SERIES), VOL, IL.. SUDDER 
DEWANNY ADAWLUT: REPORTS, BENGAL. VOLUMES VI & 
VIL.—Law Printing House, Madras. 

‘We congratulate the publiskers for the adane with 
which they bring out these volumes. The legal profession in 
this country is under great obligation to them for See 
these rare collections of cases. 


SanjJiva Rao’s All India Civil Court Manual: Local Acts 
(Madras). 


The profession was badly in need ny an up to-date collection 
of the local Acts, the Madras Code being long out of date and is, 
therefore, sure to welcome this well-timed publication. Needless 
to say that it exhibits all the neatness and finish which we have 
learnt to associate with Lawyer’s Companion Office publications. 


PROBATE & ADMINISTRATION ACT by Alexander Kinney, 
2nd Edition, Published by Thacker, Spink 4 Co. 


As-a handy book of reference, we trust this book will be 
found useful by the profession ; the utility of the book is conside- 
rably enhanced by the improvements carried out inthisedition. The 

TA 
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“notes under each secsion are fairly full and accurate references: to 
the appropriate pages of leading Text books will be found specially 
useful. _ A complete list of regulations that dealt with inheritance 
and wills before the act is given at the beginning which will be 
helpful, in the critical study of early Indian decisions. 


© Law or SPECIFIC RELIEF, by T. R. Desai : 8rd Edition. 5. 


The number of editions that the book has gone ‘through 
must be at least soms index to its popularity. As an analytical 
commentary, it is liksly to be appreciated by students for whose 
benefit the book is mainly intended. The notes cover all points 
which require elucidation ; the references are discriminating and 
will be found useful not only by the student but also. by: the 
practitioner. The ges up leaves very little to be desired. 


INDIAN ARMS ACT by F. C. Widge. 


‘We in this part of India have very little to do with arms but 
from that it does no; follow that we need not be acquainted with 
the Arms Act. It i easy for péople all unwittingly to come 
within some section of Act—with very serious consequences. 
Even then, we did cct suspect that there. was material for 300 
pages. But Mr. F.C. Widge’s book shows that there is 
so much to know if one wants to know al] about the Arms Act. 
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SUBROGATION AND SPECIFIC PERFORMANCE, 


There i isa tendency in some recent cases to confuse subro- 
gation and specific performanca and to treat rules applicable, to 
one as equally applicable to tee cther. The operation of the 
doctrine of subrogation is ‘supposed to be limited by the section of 
the Transfer: of Property Act which declares that by force of.a 
mere contract to sell no interest in the propersy is created.’ 


In one respect there is a close resemblance between specific 
performance, and subrogation and that is that according to both 
as understood by English lawyers some’ act which ought to 
have been done or might have been done is deemed to have heen 
done. The person who can claim specific performance may also 
claim in spite of the absence of a conveyance to be owner of, the 
property contracted to be sold. The person claiming by subro- 
gation, may claim to be invested with a right which has not in 
fact been transferred to him. But there the resemblance ceases. 
In the one case a contract is necessarily presupposed ; in the 
other there may or not be a contract. The English text-books 
do not, as far as I have discovered, treat of subrogation in any- 
thing like an exhaustive fashion. It has nc article to itself in 
such a work as Lord Halsbury’s Laws of England. There is 
` some excuse therefore for having recourse to foreign literature— 
and there are at least two text-bcoks cn the subject by American 
lawyers. Subrogation is by them distinguished as contractual and 
jural. When a person interested in property pays off a mortgage on 
that property he may bargain with the mcrtgagee fcr the trans- 
fer to himself of the interest in the mortgage. That would be 
a case of contractual subrogation. It may be doubted however, 
whether the contract could be described as a contract to sell 
immoveable property. The mortgagee who is paid off has no 
interest to ‘sell, and it cannot matter to him whether he reconveys “ 
the property to the person paying the money or transfers to him 
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his interest as mcrigagee. It is by no means clear that a 
contract to make such transfer can properly be held to be afected 
by S. 54 of the Transfér of Property Act. But in the 
ordinary case wher a claim by subrogation is made there is no 
pretence of acontract between the person so claiming and the 
holder of the mortgage in respect of which the claim is made, 
Subrogation of the jural type is that which is recognised in 
several sections of the Transfer of Property Act and which 
generally comes bere the courts. There is nothing in-that Act 
to limit or exclude the doctrine as recognised and illustrated by 
the English authories. To hold that by force of a contract and 
| Without any conveyance or even without any contract a ‘person 
may claim a mortg3gee’s interest in property, whereas.in virtue 
of a contract to sell he could claim no interest, may be an 
anomalous state of chings. But apparently it is the law in India. 
The proposition thei an interest in immoveable property cannot 
be passed from one ving person to another save by an instrument 
of transfer duly registered is not universally true. 


H. H. SHEPHARD. 
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THE LAW OF APPORTIONMENT. > 


No rule is more ‘characteristic of ngis Common Law than 
that. which withholds from the Courts, in dealing with’ matters 
which form the subject of a contract, any pcwer to’ adjust the re- 
lations of the parties to new circumstances which may have arisen. 
When a man puts goods on board a ship for theiz carriage | to a cer- 
tain port and the ship breaks down alter ying half the 
voyage, the Common Law does not allow the coh, 7 awaitd to the 
ship-owners half or any portion of the agreed freight That freight 
has not been earned and there was no agreement to pay any 
other sum. Ib is not the business of the court to fabricate a new 
agreement for the’parties. When á tenant for life’ lets the pre- 
petty fora year ata certain rent and - dies shorti y before the 
year is out and before the tent is due, the Com=ion Law does’ not 
consider what part of the rent ought in justice to be-paid to the 
representative of the deceased person. The rent had not become 
due and therefore ab Common law nothing was payable, i 

In India as in England this common law way of looking at 
things ‘has by statute been modified to a certain extent. The 
Contract Act has doné something by providing for cases like that 
above mentioned ofa ship reaching a half-way port but unable 
to go any further. ‘The Transfer of Property Act in S. 36 has done 
something by providing for the apportionment of rent and other 
such dues as between the person originally entitled and his trans- 
feree. But this section being carefully restricted to the case of a 
transfer by the person entitled and to the relation between him 
and the transferee covers much less ground than does the English 
statute on which it is founded. The words of the section are so plain 
that a comparison between ‘it and’ the sections Of the Apportion: 
ment Act, 1870, is hardly necessary. Eut it may be interesting 
to mention that the commissioners’ in the ‘original draft bill, 
having the statute before them, evidently intended a modification 
of the Common law rule at least as Jarge as that which is furnished 
by the statute. The clause curresponding’ to §.‘ 86, is framed in 
the most general terris, no‘ reference ‘being made to the’ case ‘of 
transfer. It is simply an assertion that teats like intèrest or a 
debt shall be deemed to fall due Érotu dey to day aa to be 
apportionable accordingly. 

‘The Courts in India have expiessec “no doùbt ; as-to the con- 
struction of 8. 36, and- generally have held that the principle. of 

J—1 
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apportionment can b2 applied only to the cases within the section, 
the distinction between interest and dividends being in other cases 
preserved. But in two cases Madras Judges have taken a different 
line and have extendel the principle to cases which are not within 
the section though thay may be within the statute. In one case 
Lakshmi Narayanapra v. Malloth Raman Nair 1, Sir S. Subra- 
mania Iyer applied the doctrine to the case (heard by S. Subra- 
mania Iyer and Davies, JJ.) of a tenant for life dying before the 
rent became due. In a recent case Randipurazil v. Mollol: 2, 
where rent was claimed against the purchaser of property who had 
bought between two rent days the doctrine was applied in his 
favour and it was helé he was liable not for the whole rent but 
only for.an apportioned part. Of the two decisions this is the 
more striking for here there was a transfer but it was a transfer 
of the property subjec: to the rent, not a transfer of the right to 
receive the rent, Mozeover, the question did not arise between 
the transferor and transferee. It is only after some discussion 
that it has been allowed that such a case would come even within 
the English Statute. These decisions are noteworthy because 
they assume that it is competent to the Courts in a matter for | 
which the legislature has in part provided to supplement thé 
legislation by appeals t> equity. That the English Courts would 
not venture to act or this assumption is pretty clear from 
consideration of the ceses on the Apportionment Act and it is 
difficult to see how the proceeding can be any more justifiable in 
India. The only justification that suggests itself would be that 
the Common Law rule aas never been in force in India and that 
therefore S. 36 may be regarded as superfluous and anyhow not 
an exhaustive statement of the law. It would require soma 
audacity to raise this contention, for it would mean that the 
distinction between intezest on a debt and rents or dividends had 
been ignored by the Ccurts in India. It would mean that such 
interest and dividends kad alike been treated, independently of 
Statutory Law, as apporfionable. The argument too would ignore 
the inference which may fairly be drawn from the legislation of 
1882, for the section itself being obviously suggested by the 
English Statute is evidenve, that the legislature considered the 
antecedent state of law to be the same in both countries. 
Why the legislature dic not adopt the clause originally framed 








1. (1902) LDR. 26M.640. - 2 (1919) L-L.R. 88 M. 86-23 M L.J. 695. 
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and so modify the law to the same extent as in England it would 
be unprofitable to speculate. Possibly, it was thought that in an 
enactment relating to the transfer of property inter vivos the rule - 
` dealing with apportionment ought to be confined to the case of 
such transfers. However that may be, however unsatisfactory 
and inadequate the section may be, the supplementing of it would 
seem to be a matter for the legislature -rather than for Judges. 
In the second of the two cases cited it may be noted that after 
the fashion so common now in Indian Courts reference was made 
to American authorities. Ina limited class of cases notably in | 
those in which the physical conditions resemble those prevailing 
in the States rather than those in England, the citation of 
American Judgments of certain courts may be useful, But in 
the particular case there was no need to seek help from such a 
quarter, The justice of apportionment as applied to rents is 
authoritatively admitted by the English Law. At the best and 
on the assumption that there has been no legislation on the 
subject, American cases could: only indicate what she law might 
have been in England or in India in the absence of legislation. 


H. H. SH{2PHARD. 


SUMMARY OF ENGLISH CASES. 

Adams v. Thrift. 1915-2 Ch. 21 (C. AJ) l 

Company—Directors, liability of —Mis-statements in prospec- 
tus—Allotment of shares —Good faith—Uncorroborated statements 
of a promoter—Companies’ Consolidation Act, 1905, S. 84. 

Under S. 84, Companies’ Consolidation Act a director of a 
Company at the time of the issue of the prospectus is liable for 
mis-statements in the prospectus, inter alia ae had reasonable 
ground to believe and--did up to the allotment‘of shares believe the 
statement was true. 


A shareuolder brought an action to recover compensation 
from the directors for misrepresentations in the prospectus on 
the faith of which, he had taken shares. 


Held, the uncorroborated statements of a promoter ought not 
to be relied on by the intending directors as justification for their 
reasonable ground for belief ; and consequently they were liable 
to the shareholder. f 
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Herbert Morris; Limited, v. Saxelby 1915 2 Ch. 57 (C.A) 

Restraint of trede—Special branch of business—Employer 
and servant—Interests of servant and public to be considered. 

Sar ‘gant, J. In determining the question _of the reasonable- 

ness of a restrictive covenant between an employer and an em- 
ployee, the interests cf the employer 4 are not the only elements to be 
considered. The Ccurt should have also regard to the effect of 
the covenant on the employee, and on the damage to the public 
by its being SEC of his peculiar skill in the special branch of . 
business. 

The Court of appeal (Gord Cozens Hardy, M. R., and Joyce, 
J., Phillimore, L.J., lissenting) affirmed the decision ‘of Sargant, 
J., and held that such a covenant ought not to be enforced. 


rt sawana awan `~ 


In re Houghten. v. Houghten (1915) 2 Ch. 178. 


Intestacy—Son murdering intestate—Lunacy—Indictment 
for murder not proceeded with— Right to share in father’s estate. 

Where a person killed both his father and” brother, and on 
the indictment fcr murder of his brother, it was. found that he 
was insane when he committed the act, and consequent on this — 
finding, the indictment for the murder of his father was not pro- 
ceeded with, on a summons by the widow of the’ deceased father, 
whether the son, as one of -the statutary next-of- a was entitled 
to his share. . 

Held, it is not a necessary condition of the disqualifying’ rule 

that a murderer ought not to derive any benefit under the will of. 
the deceased, that there should be a conviction for the offence. 
_. Semble: The cistribution of the property of an -intestate 
being regulated by she positive prov isicns of statute law, a mur- 
derer can take a distributive share under the intestacy of his 
victim. 

[Cf. Vedanayaga Mudaliar v. Vedammal 1) 





British Murac Syndicate, Limited, v. Alperton Rubber Com- 

pany, Limited, (1915) 2 Ch. 186. 
`` Company—Coxrtract with a shareholder that he should have. 
power to nominate c director—Article of association to that effect 
1. 1.L. R. 87 Mad. p. 691, ie 
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—Company’s power to: alter—Specifie performance—Companies 
Consolidation Act, S. 138. 

A company cannot alter its articles of association, if it would 
amount to a breach of contract. j 

Although the regulations contained in a company’s articles 
of association are revocable by a special rasolution, a special 
contract may be made with the company in the terms of or 
embodying one or more of the articles. In such a case the 
company cannot after the article or articles, as it would be a 
breach of contrac t. l 

A contract under which the plaintiff shareholder is to have 
the right of appointing two directors to the defsndant company is 
not in the nature of a contract of service by waick one person js 
compelled to accept another as servant; and tke contract is speci- 
fically enforceable, the award of damages being a wholly inade- 
quate and illusory remedy. 


Thompson v. Bradford idonporation brat Tinslay, 1915, III 
K. B. 18. 

Highway—Corporation—Widening street—Fest Office—Re: 
moval of telegraph Pole—Hole caused by removal—Improperly 
filled in—Negligence—Liability of Highway authority and Post 
Office. ; 

Where a highway was widened i the local authority and on 
its request the postal authorities renewed a telegraph post standing 
on the road, and in filling up the hole did it so negligently —that 
the Plaintif’s steam wagon sank into the hols ani was damaged, 
held, that the defendant corporation was liable as she duty was to 
so make it that it should reasonably be safe for the purposes for 
which it was intended to be used and the - Post Office authorities 
also were liable on the ground that as having done a piece of work 
they did it negligently. 

Per Baithache, J.: “If a person does a piece of work Seii 
gently although he need not have done it at all, he-is liable for 
the consequences of his negligence. 





- Huth v Huth, 1915 ILI K. B. 32 (C. Ag 
Libel—Publication—Communication posted in unclosed en- 
velope, di 
The defendant sent through the post :n an unclosed and 
ungummed envelope a written communication which the plaintiffs 
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alleged; was defamatory of them ; held, in an action for libel,’ 
that there was no e~idence of rublication-and the action would 
not lie even though there was evidence in the case that the 
plaintiff's servant abstracted the letter and read the contents there- 
of and in breach of ais duty out of curiosity. : 


“If a person in breach of his duty were, to open a letter and 
there was no reason to expect that he would commit that breach 
of duty, the facttkat he had opened it and read it would not 
amount to publicaticn by the person who read it...It is not part. 
' of a butler’s duty to open letters which come addressed to the 
home of his. master or mistress addressed to them and there is 
no presumption that a letter in an envelcpe which is ungummed 
is to be treated just as a post card.” 


ee ere 


Maskell v. Horner (1915) 3. E. B. 106. 


Money had and received —Market tolls paid under protest 
and under threat cf seizure of goods— Levy unlawful—Action for 
amount—W hether money paid under mistake. 


Certain tolls were demanded of the plaintiff by the owner 
of a market and he zaid the same under protest and under threat 
of seizure of goods end also because other persons like himself 
paid them. The levy of toll was found to be unlawful. Held, 
in an action for reccvery of the tolls paid, that they were recover- 
‘ able as money had and received as they were not voluntary 
i payments but paid under protest and under circumstances showing . 
no intention to give up his right to the same. Held, further, that 
they were not payments under a mistake of law or of fact as 
they were made merzly to avoid baing involved with the defendant. 


_JOTTINGS AND CUTTINGS. 


The Wrong Practitioner—He was a surly and quarrelsome ~ 
old farmer, and the only person of any importance who had” 
managed to avoid Gashing with him was the mild-mannered 
vicar, relates the Boston Post. : 


But even this zorbearing gentleman lost his temper when 
the farmer impuden-ly turned his horses loose in the Churchyard 
and refused to make them out again. 
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High words ensued, and the vicar so far forgot himself as ko 
call the farmer a “broken down old mule.” 

Of went the farmer on the ` aoe and crashed noisily into. 
the village Lawyer's- office. . 

_ “The vicar has Jet called me a biced down old mule !” ae 
Bawledi aa an bam aden Ta aga E aaa a aana “What am I to do?” 

- Now, the lawyer had once received a severe rebuff from the 
farmer and had waited for years for a chance to repay it. Here 
was his opportunity and he seized it with both hands. 

“Don’t come to me about that,’ he said coolly.- “I can’t 
patch you up. Pm no veterinary surgeon”-—Case and Comment. 
: #7 

An Unfortunate Simile-——‘ There are t.mes,’ observes a 
` member of the bar, when a lawyer regrets the use of an illustra- 
tion which a moment before has appeared especially felicituous. 

“ The ‘argument of my learned and brilliant brother,’ said the 
counsel for the plaintif in a suit for damages from Street-car 
Corporation in Boston, ‘is hke the snow now falling outside— 
it is scattered here, there, and everywhere.’ i 

“1 AILI can say, ‘remarked the opposing counsel, when his 
opportunity came, ‘is that I think the gentleman who liken- 
ed my argument to the snow now falling cutside may have 
neglected to observe one little point to which I flatter myself the 
similarity extends—it has covered ai the ground in a very short 
time.’ ”— Ibid, 

** 

Lord Halsbury’s Ninetieth Birthday.—Lord Halsbary, who 
long ago earned the title of the ‘Grand Old Man’ of the Law, will 
complete his ninetieth year on Friday, having been born on 
September 3, 1825. Every member of the profassion, proud of 
his extraordinary record of unabated vigour, will cordially wish - 
him many happy returns of the day. It is sixty-five years since 
he began his distinguished career at the Bar, and thirty years 
. since he began his unusually long tenure of the Woolsack. So 
sure has been his possession of the secret of perennial youth that, 
notwithstanding his approach to the nonagenarian stage, he has 
remained one of the youngest men in the profession. When ten 
years ago, Mr, Choate was entertained by the Bench and Bar of 
England on his retirement from the office. of -American Ambagsa- 
dor, he made a very felicitous allusion to the irrepressible vitality 
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of Lord Halsbury, who, as chairman of the gathering, had proposed 
his health. Quoting the familiar lines, ‘time, like an ever-rolling 
stream, Bears all itssons away,’ Mr. Choate observed: ‘But the Lord 
Chancellor seems to stem the tide of time. Instead of retreating like 
the restof us before its advancing waves, that happily he is actually 
working his way up stream ’ is - scarcely -less true to-day than 
it was ten years agc. Two other Chancellors of the Victorian 
era lived to be nonagenarians; Lord Lyndhurst was ninety-one 
when he passed away, and Lord St. Leonards reached the age of _ 
ninety-three. The ‘Lyndhurst of our day,’ as Sir Edward Clarke 
has aptly called him, continues to display a mental and physical 
vigour which encourages the hope that his years will exceed those 
of any of his predecessors, —The Law Journal, 28th August 1915. 


wok 
* - 


. It is interesting to note that the Master of the Rolls stated 
last month that neither a Jew nor a Dissenier is.capable of being 
Lord Chancellor, Certainly, neither has ever held the post, 
though it has been offered to a Dissenter who did not take it. 
About twenty years ago Mr. Gladstone stated in the House of 
Commons that the Lord Chancellor could not be a Roman Catho- 
lic, but might in his opinion bea Jew, Mahomedan, Buddhist 
or Hindoo; and Mz. Asquith in the same debate said the office 
might be held by a J ew or Dissenter or Agnostic. The Law 
Student's Journal, st September, 1916. ; 


Kh 


` Chief one Fuller—Shortly before his death, the late Chief 
Justice Fuller presided at a church conference. During the . pro- 
gress of a heated Cebate a member | arose and began a tirade against 
universities und edacation, thanking God he had never been conte 
ted by contract with a college. 
“Dol understand the speaker thanks God for his ignorance?” 
_ interrupted the Chief J ustice. o. 
_ “Well, yes,’ was the a “you can put it that way if - 
you want to.” ; bee oat). oi 
“AUNT pine 50 say - “then,” said the Chief Justice, in his 
awesteat musical tone, “is that the member has a good’ deal to 
‘thank God for’*—Pathfinder.. Central Law Journal, Vol. 81 
No. 6, P. 103. . SPO 
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“Humor of the Law—Jobn Deo, having. taken a recent,.bar 
examination, was:asked by his friend - Richard . Bee, HOw he came 
out, to which Doe réplied; > ° EE ka 

“Well, I wrote Little on Mortgages ar ang Trust Desde: Noes 
on Facts, and Long on Domestic Relations. I telj- on-Guaranty 
and Suretyship and was Fuld .qn Police .Adn-inistration,, but 
Keener:on. Corporations.. I got Wise on Amer:can Citizenship, 
but was Poor on Referees under the Code System. , My Spelling 
on Trusts and Monopolies: ranked me High on Injunctions and 
May on Insurance. |, took a.Knapp on Partition, was Tarde on‘ 
Penal Philosophy, but started the Ball on Nations] Banks and did 
my Best on Evidence. I was Hale, on Torts, turned Gray on the 
Rule against: Per petuities, got Dropsie on Roman lew of Testaments 
and pulled through by a Hare on Contracts.” Case and Comment. 
Central Law Journal, Vol.: 81, No.. 6; pp. 103° 


Christian Science’ and. Prdcitoing " Medisine.—The- Sine 
Court of New York in an exhaustive opinion Las affirmed the tong 
viction of one Cole,- a: Christian. Science Eealer, for practicing 
medicine without a license. People v. Cole 1. Tae evidence was 
that Cole had offices in’ the city of New York where he , received 
his patients, and that while he did not make anj. definite charge 
for his services, taking, he said, what his paciente offered ‘him, he 
had.an. average income from his practice of six thousand. dollars 
_a year. Cole contended that in convicting ‘him, the - courts , were 
interfering with him in the practice of the tenets of his. ‘religious 
belief. But Clarke, JJ., who wrote the opinion cf the Court. said 
that-the.court did not assume nor-had it the power to assume the 
function of curtailing a man in the practice cf his religious beliefs. 
The. commercialized: use of. prayer, however, for the avowed pur- 
pose of treating: all persons. seeking cure for all kinds of bodily 
ilis, was.not the practice of the ‘religious tenets of a church. 
Laughlin, J., while agrezing with Clarke, J., was of, ‘the opinion 
that the acts performed by, the, defendant if performed in a Chris- 
tian Science Church or in visiting ‘and’ administering tio the mem- 
bers of the church without sharge would: not’ be a violation ot kaé 


ga ak a 


The Jury. Crise the = 1 Dakota, recently a jury 
who was trying a man for a breach of the liqucr laws of the State 


1. 148 N.. Y. 8. 108. 
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‘Were’ given’ three botslés of beer which he was charged-with having 
iù his possession for an illegal purpose , and were allowed to take 
them into the jury room for examination. They soon -returned 
with a verdict of guity and left'the court room; when lo, it was 
discovered ' that the -bottles were empty. The Papen’ Court 
ruled thata new tria must be awarded, saying: . 

“Tf the jury drenk the contents of the bottle in order. to test 
its qualities as an insoxicant they clearly violated the law, as they 
kad no right to try eny such experiment.. Even if‘they drank it 
from | a epee of bravado prejudice will be presumed. ”—Ibid. 

# ir es 
‘An Astreloger is Not a “Fortune Teller. a 
, In New York. the defendant was charged with “ peleng 
to tell fortunes,” which is prohibited’ by the Criminal Code of 
New York 1. The Jefendant did not deny the facts, but asserted 
that'she was an.astidlogist by profession and her counsel, argued 
for her on these lines :. 


.“ Astrology ‘is the ‘science which denia the influence of 
the heavenly bodie- upon. mundane affairs. and upon human 
character and-lifé. -It is'a mathematical or exact science, as it is 
based upon astronory, which describes the heavenly bodies and 
‘explains their motons, etc. It is an-applied science in that. it 
takes thé -establish2d principles of astronomy ,as its guide in 
‘delineating kuman character, and all its judgments are based on 
mathematic ¢alculasions. Itis an empirical science, because its 
deductions are basec upon accurate data that have been gathered 
for thousands of vears. Astrology is the oldest. -science ~in 
existence.’ It is nos only prehistoric, but pretraditional, and must 
not be classed with fortune telling or.any of the many forms of 
demonology as praGiced inancient and.modern times. Astrology 
‘is the science of the effects‘of the solar currents on the living 
things ‘of earth, sepecially on huniian life. . 


In dismissing he charge the Court said: 


“The status ‘ir ‘question. is peculiarly, wer ded. ‘Pretend ` “to 

steli: fortvines’ ave.tc be. considered, -This Jaw was, ‘designated. to 

prohibit persons wko make pretence or make believe to tell for- 

tunes. ‘A deception sr concealment of the truth is essential in each 

case. It is really a-certain degree cf. quackery practiced , to -the 
1. - People v. Adams, N. Y. L-J., Jan. 4, 1915, 6 
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detriment of the community-in n géneral that is meag unlawful by 
this. statute, POR CTE RAE i 

“ What is fortune telling and has isa denna: teller ? The 
Standard’ Dictionary says‘ that to tell ons’s fortune or tell 
fortunes is to foretell what is to happen to ons, or to practice the 
prediction of future events with reference to persons through 
some professed faculty of penetrating, or specific means of calling’ 
up, the secrets of the future.’ And is defines ‘fortune teller’ as 
“one who tells or reveals future evenis in ths life of another; one 
pretends to a knowledge of future events and 4 makes a praetice of 
foretelling them.’ : : i 


“ When the defendant prepared her horoscope of the com- 
plainant and got ihe relative position of the planets at the time of 
her birth, basing this horoscope on the well known and fixed 
science’of astronomy; she’ violated no law. Her explanation of 
the relative positions of the planets constituted no violation of 
law. For the palmist to tell that'a certain line in the palm of 
the hand is the “lime line’ or the “head line’ or thé ‘heart line’ 
has never been held, as'far'as I know, a violation of this law now 
under consideration, but it has been held to constitute one a dis- 
orderly person, within the meaning of this statute, to say that the 
life of a certain individual will be long or skort. At best this is 
but a guess or conjecture. To prophesize that one will be more 
‘happy in the future than he has been in the past might under a 
certain circumstance constitute a violation of the said section’ of 
the Code of Criminal Procedure. 
| “ The defendant has given ample prooi that she is a woman 
of learning and culture and one who is very well versed in astro- 
nomy and other sciences. Her chart here, as made out, may be 
verified, as she states, by those who may be disputations’ on’ the 
subjects of its accuracy in the books and records of astrononiérs 
for years. And when the defendant ‘stated tothe prosecutrix 
that these planets and their relative positions indicated this 
or that, and this or that ought to happen;’ if the signs’ meant 
anything, with the distinct understanding had between them that 
the defendant was giving no assurance shat this or that even- 
tual ity, would take place, I say she violated mo law. = Ibid). 


` 


68 _ THE MADRAS LAW JOURNAL. (von. KRIS 


` “The following extracts ‘from Lord Alverstone’s Recollections 
of the Bench and the Bar by the American Law Review are sure 
to'be found interesting. ; 

! Like all great lawyers he has a ce regard for his profession: 
“In reviewing the leading events of my professional life, I have 


been confirmed in tke opinion-that I have.long entertained, that | 


the Bar is a great profession for men: of ability and industry. I 
have often said-that, given that a man who knows his work has 
the courage and perseverance to go through .the period of wait- 
ing, he will ultimately succeed. Of course. there are degrees of 
success, and luck or good fortune has a great deal to do with the 
‚amount of it. But all said and done, if a man is competent and 
has the courage to sz sick to his, work, I do not believe in absolute 
failure. Sir J ohn Karslake, ‘when asked what were the three 
things which were nacessary for success at the ‘Bar, said the first 
was tact, the second tact, and _ the third tact. He was not far 
wrong, 1 have seen many errors made, CASES lost, and clients 
affronted by a want cf ordinary tact on the part of the barrister, 
Of course, it will be remembered ‘that „when Sir Edward Clarke 
was asked what where the three essentials, he replied : “To be very 
poor, very ambitious, and very much in love.” No doubt these 
qualifications also may have much to do with à man’ ssuccess, Ï 
knew one barrister who for eight years never got any ‘work at all. 
He was of untiring energy and very able, He stuck to his work 
manfully, and in the end acquired a very large practice.” 
t a 4 

(Tne division of fhe legal profession into barristers and golici- 
tors.) “Lam led at this point to refer to the question of a possi~ 
ble fusion of the two branches of the profession. I Have always 


been, and still am, strongly opposed to the idea of fusion, and I - 


shall refer to it agair by way .of illustration when dealing with 
international arbitrations. Dealing with the question on its 
merits, in heavy litigation a ‘properly instructed barrister with all 
the facts before him 13, in my judgment, the bast qualified person 
to present a case in a way which will attract the attention of, and 
be easily ‘followed by a tribunal which, for the first time, is called 
upon to listen to the merits ‘of case, whether of law or fact. The 
solicitor who has bee engaged in preparing the brief, and has 
perhaps brooded over it for several months, is apt to attach undue 
jmportance to particular incidents without sufficiently considering 


1 
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their bedring as a. whole, or. their.weight.in connéction with ether 
incidents and arguments in. the case. . I frequently discussed the 
question with Sir Charles Russéll, and he entirely concurred in 
my opinion ; he held that a barrister coming new. to thé consider- 


„ation of the facts is able to take a more detached view of the whole 


case, and to present it to a fresh mind as a-complete story, putting 
the. material incidents in their proper order, and’ not attdching 
undue importance to, special facts. I asked Mr. Benjamin his 
opinion on-the' question, he having experienced ‘both systems. 
He said he agreed that for a country with a long-established pro- 


cedure, the English system was far the best; but ké thought that 
„for new and young countries which had not teached the state of 


final development, it would be difficult to maintain the separation 
which exists in this country, and that it was necessary that law- 
yers should be allowed to conduct cases in court ds well as to’ act 
as solicitors. I can only say that in my opinicn the existence of 


‘a body of men who devote themselvés sclely to advocacy, and. 


have little or nothing to do with the cases until shey are brought 


“to them for conduct in court, has ‘been of immense value.to our 


English system of jurisprudence. The independence of: the Bar 
arising from the absence of any personal interest in the success 
of proceedings has given them a position ii public opinioni ‘which 
could not possibly be attained under any other system.” ae 
The picture of the barristers’ clerk.—‘ The position.of;barris- 
ters’ clerksis anomalous and interesting. They are paid by the 


_ by client sfees of half a crown: for a consultation, a five per cent; on 


the brief fees. I know of no other instance were the personal atten- 
dant on a professional man is paid indirectly by the clients. The 
result is that their good or ill fortune is linked together with that of 
their masters, and they learn to identify themselves with them. 
Many very amusing stories have been told about them, and are 
well known. -One I do not remember to have seen quoted.. Lord 
Herschell, then Mr, Herschell, had a clerk who was a great char- 
acter. In the year in which Mr. Justice Willes died, Herschell 
came back at the end of the Long Vacation and asked his clerk 
what was going on.: The clerk said: ' Nothing particular. * i 


“Well; said Herschell, ‘but.haven’t they been asking you anything 2” 


‘Oh, yes; he said, ‘they have asked me whether we're going,to-take 


'aipuisne Judgeship.” ‘What did you. reply?’ said-Herschell.. “1 
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said: “Thank God, we haven't ‘fallen.as low as that? An amus- 
ing incident cam? under my direct personal. notice. When Mr. 
Justice Bowen, afterwards Lord Bowen, was offered a Judgeship in 
the Queen’s Bench, k= sent for me, as I knew him very intimately, 
and asked me whatI thought he ought to do. ‘I said: ‘Well. 
Bowen, if you don’t accept the Judgeship, you must take a silk 
‘gown and go through the hard work of the profession, and I doubt 
whether your health would stand it.’ “Well, he said, ‘it.is strange 
you should have said that, when I tell you that during my 
-eighteen years at the Bar I have been away for two whole periods 
‘of twelve months from ill-health.” Just at this time gossip said 
that Mr. Bowen was hesitating. Mrs: Bowen was anxious. that 
‘he.should accept the Judgeship. ‘Block—that was his clerk’s 
name—said, when asked : ‘Our voice is weak, and the sooner we 
‘get on the Bench the better.’ Strangely enough, it was a, true 
summary of the position. I could tell of many other instances 
in which clerks have shown their acumen and loyalty to their 
masters, but the above which I have quoted will be sufficient, to 
< indicate the relations which prevailed between barristers and their 
clerks, and the attituce assumed by the latter.” : : 
X & 

The English Bazrister looks for.his fee not to the client but 
to the Solicitor, and that the latter is not always trustworthy, Lord 
Alverstone discovered on one occasion: “I had received a guinea 
brief in a case in the City of London Court, which some friend of 
mine had returned. “he next day the solicitor came to the Mayors 
Court to speak to me about it. Salter saw him, and said to me: 
‘Don’t you have anyshing to do with that fellow. He will just 

-suck your brains, and never pay you.’ I thanked him very much, 
and the next day the solicitor came to my chambers, No.2, Pump : 
Court, with a two-guiaea brief for me'to go to Judges’ Chambers, 
‘I‘said to him: ‘I will take this-case on one of two conditions. 
Either you pay me the ‘guinea I earned yesterday, or the.tbwo 

“guineas on this brief’ He said, ‘All right, sir, I will go and get 
the money” He weri away, and I never saw him again.” ‘There 
are several’ good stozies in the “ Recollectons” of lawyers and 
judges. Of a Mr. Brown, a leader at the Bar in his days, the 
author says: “He was a great lawyer, but somewhat.slow and 

“deliberate in his: arguments.. There was a good story current of 

- him when Į firstknewhim. Ib was said that while he was arguing 


PART XIL] THR ‘MADRAS .LAW JOURNAL. | A 


before Chief.: Justice Jervis—a man ‘of very -acute mind. and 
a rapid thinker—and was -proceeding with -his -usual caution, the 
Chief Justice interrupted him: "Get on, Mr. Brown, ‘get on! 
Brown stopped. ‘I beg your Lordship’s pardon, but I apprehend 
that my arguments cannot proceed: with as much rapidity‘as your 
Lordship’s. mind.’ “For God’s sake,:don’t-stap-to tell: me that 
said the Chief Justice.” This of Pollock: “ Chief Justice: Abbott, — 
afterwards Lord Tenterden, was presiding at the Yorkshire As- 
sizes, which were then held at York only, and Pollock had to 
open the case for the plaintiff in a very heavy dispute about a 
colliery contract. He was called.at five o'clock in the morning 
inorder to read his brief, but happened to take ‘The Heart of 
Midlothian, and was:so interested: in it that he never -touched the 
papers until breakfast time. The Court in those days sat at nine, 
and there was therefore no chance whatever of his'mastering the 
case s0 as to present it in a proper form to the jury; he found, 
too, that some two or threé hundred letters had ‘passed between 
the parties. Accordingly, with the greatest coolness, he said to 
the jury: ‘I could not better present:the facts of the: case to, 
you, gentlemen, than by using the language of the parties them- 
selves, and I shall therefore read:to you.the correspondence which 
has passed in chronological order.’ This he proceeded to:do, and . 
had continued reading for nearly an hour, when Chief Justice 
Abbott, who was very much afraid of Pollock, thought it was 
time to intervene: ‘ Mr. Pollock, is it absolutely necessary for you 
to read all this correspondence ? Cannot you condense it a little?’ 
To which Pollock replied: ' ‘Absolutely necessary, my Lord, for 
I never read it before.’ Of course, in the face cf such sublime 
impertinence there was nee more to be said, and the case’ 
Pan An : 
i ro a f} * 

+. And-he tells this story of a distinguished English Abit aki 
“a hard-working -barrister -by-the name of Codd, who kad a large 
family- and was-always struggling in kis profession. ‘In a post - 
office prosecution, tried before Baron Bramwell at the Chelms- 
ford-Assizes, Codd was defending the prisoner. Andong the wit- 
. nesses was Mr. Anthony Trollope, the well-known novelist. «He 
knew nothing about the facts of the particular robbery in ques- 
tion’, but having an official-position’ in ‘the-post'cffice, he was called 
to prove the practice in the post office as to the sorting; removing, 
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and otherwise dealing with the letters, so that the Jury might un- 
derstand what opportunity the prisoner had had for committing. 
the theft. I need not say that in such cases the witness is as a 
rule not cross-examined, but makes his statement-and leaves the. 
box. Accordingly Vr. Anthony Trollope, to whom Bramwell had 
nodded, was leaving the witness box, when Codd, who saw an op- 
portunity: for making a point, said: “Stop a moment, Mr, Trop-. 
lope. ` Trollope cam2 back. ‘ What are you, Mr. Trollope.?’said 
Codd; ‘I havé already told the Court that I am a supervisor in 
the post office? “Bus are you anything else?” Trollope replied :. 
‘ Yes; Lam an author.’ ‘Ah! said Codd, ‘ you are an author, are. 
you? What was the last book you wrote?’ Trollope. replied :. 
‘.“Barchester Towers,” ’ or whatever it was—the particular book 
is immaterial. ; “Well, then,’ said Codd, ‘was therea word of truth 
in that book from beginning to end?’ ‘I do not understand what. 
you.mean,’ replied Trollope. ‘You can answer a plain question : 
Was there, a word of sruth in that book from beginning. to end ?’ 
‘It was a work of fiction.’ ‘Fiction or not, was there a word of 
truth in it from begirning to end?’ ‘ Well,’ said Trollope, if you 
put. it in that way, there was not? Codd said :. ‘Thank you, 

Mr. Trollope,’ and sat down. He. called no witnesses, but made. 

a violent speech tò the jury, in which he asked them how. they 
could possibly convict the prisoner on the evidence of the princi- 
ple. witness when-tke principal. witness was a man, who was 
obliged to admit. that he had written a book without a word of. 
truth in it.” . ; 


‘ 4 


` CONTEMPORARY, LEGAL LITERATURE. 


“ia ths Harvard Law Review for May, Professor Samuel 
Willinston controverts the position that a pardoned criminal is in 
the samé, position as if he had never committed the crime. The 
pardon removes all legal disqualifications attaching to conviction 
but it does not rehabilitate the man in so far as his character is, 
concerned. A.man convicted for perjury is under the Common, law, 
disqualified from giviag-evidence. Pardon has the effect. (of re- 
moving. this. bar but does not and cannot remove the, stigma, 
on. his. credit. The jisqualification or, disability that attaches, 
to the fact of the commission of the offence as distinguished from 
the. conyiction. would, still remain. , 
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Mr. J. L.’ Thorndike argues ‘that tha gramb of 4 general 
power exercisable by deed or will to d person to whom a life- 
. estate is granted is not equivalent to the grant of an absolute estate 
“to him and therefore such a. grant. is bad if tkə-grantee was not 
in existence at the date,of the grant by reason of the rule against 
perpetutites. This view is against the view of both Farwell and. 
Gray, but nevertheless the writer thinks taat both on principle 
and on.authority the view propounded by him is the right one. 
In the case of a power, an, estate. does not become vested till the 
power is actually exercised and as such though the life-tenant 
who. is the donee of the general power has.got the capacity to con- 
vert himself into an absolute owner, it is wrong to regard him as 

an absolute owner.. 


Mr. €. N. Gregory discusses the effect of war òn, the 
operation of statutes of limitation. The rule laid down by the 
English Courts, viz.,.that-the statute of limitation is.no bar to a 
party whether he be a subject of the realm or a foreigner who 
is not in England at the time the cause cf action accrues and 
who continues to reside abroad has. prevented the question from 
turning up in England as often it would otherwise have been. 
In England, the general rule seems to be that a state of war does 
not prevent the statute running. The reasonas given in Leev. 
Rogers, and Backford vw. Wade,. which ara the leading English’ 
cases on the subject is that the statute does nos provide an exemp- 
tion in the case and therefore it should run, The American 
Courts-have been somewhat more liberal ard hold that the statute 
will not run when parties.are so divided by the line of war that 
the plaintiff cannot have access, to the court.oz when the court 
to which the plaintiff can havea right of recourse does not sit 
.on account of the disorder of war. The writer thinks that 
the old English precedents can be got rid of in two ways, 
first, they refer to cases.where the wani of authority in 
the Courts alone was pleaded and nct either the fact that 
there was no Court or that the party could not have recourse 
to Courts. Secondly, the rule that enemy’s cause of action is 
suspended and not destroyed is of later growth and would seem 
to require the adoption of the more libera: rule. l 


Property in water is an article Of intərest in the Canadian 
Law Times for July which summarises the law as to waters, as 
J—3 
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to the water of the hig’ seas, of surface water, water running in 
defined natural channels and water in artificial channels. 


Another writer questions thé tendency of Courts to disallow - 
costs on extra-judicial considerations such as that the parties were 
not “businesslike” or “might have been more generous” or “dissuad- 
ed testators from exerdsing charitable intentions” or “ the plea 
was unmeritcrious.” He thinks that costs instead of being an 
indemnity for expense necessarily incurred: in enforcing a 
legal right or resisting an unfounded claim, have come to be con- 
sidered more or less in the nature of a bonus for the performance 
of certain indeterminase and unclassified works of supererogation, 
not affecting the detzrmination of legal issues but opening up a ` 
large vista of moral and social proprieties or even coming to a 
point of questioning ths policy of a statute which affords a defence 
to the suit. 


The August issue of the same Journal contains an account of 
the life and work of Chief Justice Cockburn who-was holding that. 
office for 21 years from 1859 to 1880. He took part in many 
important cases which have settled the law among others Camp- 
bell v. Spottiswoode, S-sgden v. Lord St. Leonards, the Tichborne 
case and Queen v. Eeyn. On one point he felt very strongly 

and that was that .~itmesses were Just as necessary for the 
` administration of justice as judges or jurymen and are entitled 
to be treated with the same consideration and their affairs 
and private lives ought to be held as sacred from the gaze of 
the public as those of -he judges or the jurymen and no questions , 
ought to be allowed unless they are clearly pertinent to the 
issue before the court 2xcept where the credibility of the witness — 
is deliberately challenzed by counsel. The lofty conception 
Cockburn had formed of the duty of an advocate found fitting 
expression in a speech delivered ata banquet given by the Bar 
to the French Advocate, M. Benger. Lord Brougham in response 
to a toast had said “the first great quality of an advocate 
is to reckon everything sabordinate to the interests of 
his client’. Shortly after, Chief Justice Cockburn in replying 
to the toast of “the Judges of England” said: “Much as I 
admire the great abilities of M. Benger to my mind, his’ 
crowning virtue—as it ought to be that of every advocate ` 
is that he has throughout his career conducted his cases with 
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a 
' untarnished honor. The arms which an advocate weilds,, he ought. 
to usé as a warrior; not as an assassin. He ought to uphold the 
interests of his.clients per fas and not per ne fas. He ought to- 
know how to reconcile the interests of his client with the eternal 
interests of. truth and justice.” Of these words it has been said = 
“ They are the best epitaph which can be bestowed.on Sir Alex-. 
ander Cockburn”. 

. In the American Low Review :—(July—August) Mr. R..H- 
Rogers elaborates the view that equity to start with was not.at 
all a system of jurisprudence-but the exercise of King’s grace in 
matters in which the King or his Chancellor as the keeper of his. 
conscience thought the law -had worked harshly. The Chancel- 
lor had his ordinary jurisdiction in which he was in the same 
position as other courts but in so faras he was exercising the 
King’s power of mercy he was acting above the law. The principles- 
on which the Chancellors acted were reduced toa system when 
theearly ecclesiastical Chancellors were succeeded by Lawyer Chan- 
cellors. The essential difference between the jurisdiction of courts. 
and of the Chancellor is brought into relief by tais circumstance, 
namely, that while theHouse of Lords reversed the judgments of the- 
law courts, it only advised the King to interfere when the appeal . 
was against the decision of the Chancellor in his extraordinary 
jurisdiction. i 


Mr. B.A. Macullcch gives a life of Pg Cairns, the great. 
Victorian Judge of whom Lord Bryce says “as a Judge he will . 
be held’in honorable-‘remembrance as one of the five-or six most 
brilliant luminaries that ever adorned the English Bench since- 
those remote days in which the beginning of legal memories is 
placed.” He was an ideal judge and he looked it. He not only 
bent every effort to decide a case correctly but he knew how to ' 
hear a case with incomparable patience. He was not -too 
reticent and no one could complain that he was too outspoken. 
He rarely ever interrupted counsel and never for the purpose of 
provoking a controversy or to expose the ignorance of the advo-- 
cate: When he did ask a question, it was with such grave and 

‘respectful manner as not to-offend. or confuse bui to bring to the 
surface soine principle about to be overlocked or to suggest the- 
application of one with unniistakeable clearness which put an. 
end to further contention on that point. It is related of him that- 
on öne occasion’ while he was presiding in the House of Lords, 
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-one of the Judges who had acquired the habit of sharply interrupt- 
ing counsel with frequent questions commenced to do ‘so, and 
z he interrupted with the suggestion that the court was -desirous 
-of hearing the arguments of counsel and not of putting questions 
to him. His opinicns were not lengthy but strong and couched 
in lucid language which left no,doubt what he meant to decide. 
‘They reached to the vital principle of the case without ‘unneces- 
-sary display of learring and in the fewest words possible. There 
was a paucity of authorities cited in‘his opinions as in his -argu- 
ments before the baz but when there were cases really in point, 
he referred to them and analysed them with discriminating 
‘nicety. The precincts of the Court were to him sacred’ and no 
-one was allowed to torget that the administration of the law was 
too serious a business to admit of levity. ; 


| BOOK REVIEWS, 
INDIAN CONSTITUTIONAL DOCUMENTS, by Panchanandas 
Mukherji, M. A., by Thacker Spink £ Co., Calcutta. 
` People interested in Indian Constitution are under deep 
-obligation to Mr. Mukherji for his bringing together the various 
_ -statutes bearing on tae subject together with what is even more, 
important because nct easily accessible, extracts from the speeches 
-of responsible Ministers and Viceroys relating to the question Des- 
patches and Royal Proclamations. Books like this are indispensable 
for a study ‘of the st The introduction is also sure to be felt 
helpful. 








THE INDIAN COMPANIES ACT, by y S. Kasturi Rangachari, 
Lawyer’s Companion Office. — 

This Edition of the Companies’ Act i is bound to be’ popular 
with the profession. It has the merit, the rare one, of giving 
‘all the information that is ordinarily necessary to be had in 
‘connection with the zompany law of this country.. It gives the 
entire English and Indian case law bearing on each section of 
the act arranged after the.convenient manner of other Lawyer's 
Companion publications. It contains the English Act and a-table 
giving corresponding references to that act as well as to the 
earlier Indian Acts. It gives all the minor acts relating to societies 
analogous to companies, such as the Presidency Banks Act, 
‘Co-operative Societies’ Act, etc. The rules framed under ‘the -Act, 
form one of the Appendices. We heartily commend the book 
to the profession. l ' 
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JOTTINGS. > MEK 

“The Law Dinner.—The farewell dinner arranged by the Advo- 
cate-General in honor of Sir C. Sankaran Nair was.a complete ` 
success, morethan 130 people having been present. Sir Leslie Miller, 
three Indian High Court Judges, Sir Hugh Fraser, the Registrar of 
the High Court and a respectable number of Barristers, Vakils and _ 
Solicitors attended. Sir Sankaran Nair’s European Colleagues were 
conspicuous by their absence, whether by accident or otherwise 
we do not know, In addition to the customary felicitations, some 
interesting points were touched on in the speeches that were made, 
The Advocate-General while prepared to make an exception in 
favour’of Sir C. Sankaran Nair and to congratulate the Govern- 
ment and the people of India on thé wise selection made in this 
particular instance, expressed approval of the principle adopted 
by the Indian Government of not holding out prespects of promo- ` ` 
tion before Puisne Judges of the High Court, ani quot2d the 
high authority of Lord Brougham:in support of his position, He 
also referred to the question of the reform of the legal profession | 
a subject that has for sometime been engazing his earnest atten- . 
tion. Sir C. Sknkaran Nair responding to the toast said that, as 
from his experience, he was not able to say there was much to 
choose between the ordinary litigant and the local Government, 
he was beund to admit the fcrce of the objection to the lecal 
Government having power to promote a judge; but he added that 
the objection might not have the same force when the appoint- 
ment is ‘made by the Viceroy and the Secretary of State: He 
excluded the Civil Service-from his remarks as they were powerful 
enough to protect their interests even against the local Govern- 
ment and therefore there was little fear that their independence 
would be a‘fected by the prospect of a possible oromoticn. He 
said that there was also another aspect of the case to be consider- 
ed viz., whether the introduction of the judicial temperament into ` 
the Executive Council was not likely to benefit the administration, 
At any rate, if there was a J udge in the counzil, it was not likely 
for instance, that the argument of the High Court that failure to 
adopt measures for the: prompt administration of justice leads 
to larger resort being had to the Criminal Courts would have 
failed to convince the Government. Speaking of reforms 


P 


78 THE MADRAS LAW JOURNAL. [VOL. XXIX 


in the legal profes£on, of the dual agency in particular, 
he quoted Mr. Benjamin’s opinion as to the relative merits 
of the double and the single agency 4. e, that while under 
the American system of single agency the interest of the-clients 
was better served, the English system was helpful in producing a. 
class of fair and powerful advocates of public causes. By the same 
person appearing as well as acting, there was the danger of his 
taking on some of tks animus of the parties where cises are 
fought with bitternese and there is a tendency in Judges to attach 
more weight to the representations of Counsel instructed by a 
solicitor than to thcse of-a pleader coming into direct relations 
with the client. Referring to the opinion of Sir Thomas Strange 
who thought that Natives of India were unfit to be pleaders as 
they would not have the moral courage to stand up fot the rights 
of their clients Sir Sankaran Nair with a pardonable trace of 
pride, asked us to contrast those conditions with the present.. 

Sit Leslie Miller speaking for the Bench appealed for 
sympathy towards tae hardworked (we should add ill-paid) 
Subordinate Judiciary whom he feelingly described, as living in 
far off places, unfrienjed,- without decent company, without even 
proper accommodaticn, deciphering undecipherable manuscripts 
taking down interminable evidence, working against time and 
trying to do justice tc the best of their ability. If they did-even 
in those surroundings administer justice fa‘rly and impartially, 
said Sir Leslie. “Al honor to them, but if, as may happen in 
“very rare instances temptation was too strong, and some of them 
“failed, let us temper our disapprobation with sympathy.” 


. The Madras Law Journal. 
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RELIEF AGAINST FORFEITURE FOR NON-PAYMENT 
OF RENT WHEN THERE IS A PERIOD OF GRACE. 

‘A difference of opinion exists in our High Court as to the 
power of the Courts to relieve against forfeiturs fcr non-payment 
of rent in the.case of agricultural leases when the lease, allows 
a period of grace. Narayana Naicka v: Vasudeva Bhatta 1 
Narayanakamti v. Handu Shetty 2, Adiraiz Shetty v. Billa 
“Tyampu 8, Mahalakshmi v. Lakshmi 4, Tungama Shettiti v. 
Korattie Shettiti 8, and certain other unreported .cases take 
the view that the Court has” not got the power while Ap- 
`. payya Shetty v. Mahammad Beary 6, and sertain other cases 
(S. A. 494/97 ;S. A. 136/103 ; 8. A. 256/12) hold that the 
Court has power to relieve notwithstanding such period of grace, 
The two different views indicate two diffs-ent standpoints as 
regards the foundation of the Court’s jurisdiction. The former set 
of cases proceed upon the view that the Court has power to relieve 
only where on the construction of the document it appears that 
the parties intend the clause ‘of forfeiture to operate, merely in 
terrorem while the other set of cases held that apart from 
‘any. question that the clause was intended to be 1n terrorem 
or to be enfércible, wherever the clause sasa matter of fact 
inserted to secure payment of money, the Court has jurisdiction to 
relieve.. There could be little doubt that the English Law as well 
as the rule enacted in 8.114 Transfer of Propersy Act proceeds,upon 
the latter view. (Story S. 1315). Though in many reported English 
cases on the subject it will be found that the provision was that 
the forfeiture was to accrue only on the rent being kept in arrear 
for a certain period Wadman v. Calcraft7 Sanders v. Pope 8 
Bowser v. Cobby 9 (in-fact that is given as ‘the usual form of lease 
. in Woodfall’s Landlord and Tenant) at no time was any argument 
based upon this peculiar clause as excluding the Court’s jurisdic- 
tion. The case in Narayana Naicka v. Vasudeva Bhatta 1, recog- 
nises the inconsistency of the rule laid down by their Lordships 
with S. 114 Transfer of Property Act but their Lordships consider 





1. (1908) 15 M. L. J. 208." > 2. (190115 M. L.J 210. 
3. (1910) 20 M. L.J. 944.. | ; 4, (1911) 21 M, L. J. 960. 
5. (1912) 16 I. ©. 803. 6. (1915}29 M. L. J. 381. 


7, (1804) 10 Ves. Jun. 67: 82 B.R. 768." 8. (1806) 12 Yes. Jun. 288: 33 E.R. 108. 
9. (1841) 1 Har. 109 : 66 E. R. 939, 
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that even that section does not exclude a discretion in the court to- 
refuse to relieve when there is a period of grace. 

That this view of the English law is right is clear from a consi- 
deration of the rule asto mortgages. The principle on which relief is 
granted against forieiture for non-payment of rent in the case of 
_ leases is the same as that on which redemption is allowed in the 
case of mortgages notwithstanding a condition that the sale should 
be absolute in the case of non-payment on the due date. These cases 
are not pari materia. with cases of contracts for the sale of land 
where though equity regards time as not of the essence of the con-- 
tract it is open to the parties to make it so. Stickney v. Kuble 1. 
Relief against forfeisure was so much favoured in equity that it 
could be had at any time however long after eviction till the incon- 
venience of this was so felt that legislature intervened and reduced 
the period to six mcnths after eviction. Though it is said that 
the relief is discreticnary, it is hardly ever refused (Redman p. 542) 
and the only case referred to in text books in which the Court exer- 
cised its discretion azainst the tenant was a case where the landlord, 
had on the faith of fhe eviction entered into new arrangements 
with respect to the and which could not be disturbed without 
great loss to-him. Stanhope v. Haworth ?. While conceding so 
far that the Englisk law is distinctly in favour of the view taken 
` ib Appayya Shetty 7. Mahammad Beart 3, it must we think be 

admitted that the otaer view finds support in the language of the 
cases which introduced the English doctrine into India. As already 
. stated, the Court’s interference in the case of mortgages being on 
-analogous grounds to those in the case of leases, we shall consider _ 
the cases on mortgage is first and then cases on leases. Up to 1858, 
the decisions of the Court of Madras with one exception, enforced 
the contracts of parties without reference to any ‘principle of 
equity. In 1858, tae current of decision was suddenly turned 
the Court observing “the established practice in England. is 
to recognise in the mortgagor a right of redemption, notwith- 
standing that the time stipulated for foreclosure may have 
passed by’ and they doso on the ground that the repayment 
by the mortgagee of the money lent by him, with interest is an 
equitable discharge of his claims. The Court of Sudder Adalut 
recognises the justica of this principle * * the clause of forfeiture 
in a mortgage deed she Court views us introduced interrorem by 


1. (1915) A. O. 386. 2. (1883) 3T, L. R. 84. 
8. (1915) 29 M. L. J. 881. 
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way of a ‘penalty ‘and it is not the pracsice, cf the Courts of 
Equity to enforce penalties. They merely accord to the several 
parties their just and equitable rights ascertainec. on considera- 
tion of the vilue that. has passed from tke one to the other 
which has to be recovered back.” As remarked by their Lordships 
of the Privy Council. in Thambuswami Mudali v. Hussain 
Rowthen 1. it will be seen that thé Sudder Cours did not adopt 
the English equity principles in their integrity. They treated the. 
stipulation in favour of the mortgagee as à mere penalty and made 
no “provision for his getting the benefit of ib by the machinery 
of a foreclosure suit. The course of decision begun by the 
Sudder Court was followed by the High Court in Venkata Reddy 
v. Parvathi Amma 2, Nallanna Goundan v. Patani Goundan 3; 
Raia Lakshmi Chelliah v. Krishna Bhupeti Deva ti In the 
first of these cases, Chief Justice Scotland recognised the l 
mortgagee’s right to a decree for foreclosure which does not seem 
to have been admitted by the earlier decisions, In the second, 
the Judges treated the law as settled in almcst absolute conformi- 
ty with that administered by the Court.of Chancery. A similar 
_alteration of the law was made in Bombay in 1854, While animad- 
verting upon the course taken by the courts, their Lordships 
thought it right to say in Thumbusamy's Cas2 4, that “in the case 
of a security executed since 1858, there would be strong reasons 
“for recognising and giving effect to the Madras authorities with 
reference to which the parties might be supposed to have 
contracted.” Barring the check received from the Privy Council,’ 
the law as to leases had an almost exactly similar growth. In ` 
Cutenho v. Souza 5, the Court held that a forfecture legally incur- 
red could’ not be relieved against. But in Kottal Uppi v. Hdavalth 
Thathan Nambudiri 6, the High Court in second appeal relieved 
against the forfeiture without referring to the earlier case. "The ratio 
of their Lordships’ judgment may be gathered.from the following 
extract from the judgment. “In determining whether such 
a condition (¢. e., forfeiture) should be enforced, -we think 
that we should consider whether ib was intended by the 
parties to be a penalty for the purpose of securing the 
payment of rent,. It.has been land down. in Peachy v. Duke of 
Somerset 7, that the true ground of = against penalties is from 


. (1875) 1.L R 1M. at 19. (1863) 1 M. H. C. R. 460. 
8. (1865) 2M.H C.R 420. i 11611) 7M. H.G. R 6. 
5, (1862) 1 M. H. C. R. 15. 6.. Ger) 6 M. H. 0. R. 258, 


7. (1720) 1 Strange 447, 93 E. R. 626. 
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the original intent cf the case where the penalty is designed only 
to secure money anc the Court’gives all that was expected or desir- 
ed. What then was.the intention of the parties? It was certainly 
the intention to create a perpetual tenure: .The land appears’ to 
have been to some extent waste end it was agreed that the 2nd 
defendant was to render the said wasie land cultivable to hold and 
to cause to hold and enjoy it permanently (for ever) for himself and 
his heirs. This being the principal intention of the parties. it could 
hardly have been anticipated that the 2nd defendant having laid 
out capital and labour on the property would be content to forfeit 
his improvements on account of the trifling rent and the intention 
was that the rent shculd be regularly paid and the condition of 
redemption was intended as a penalty to secure such regular 
payment. To enforse such a penalty would in many cases be 
productive of hardship.” Their Lordships accordingly gave only a 
decree for arrears of rent with interest at 12 % interest. The old 
“an terrorem” theory again. The Court did not follow the Equity 
rule and make a conditional decree for possession but wholly 
disregarded the peralty. Coming next to Subbaraya v. 
Krishna 1, we find Ma Justice Innes stating and answering the 
question thus “and tke question therefore, remains whether the 
stipulations are or either of them is, penal and not enforceable.” 
The question is one az to the intention of parties at the time of 
the execution of the decuments to be determined on the construc- 
tion of the document and on a view of the attendant circumstances, 
I think looking at the tarms of the agreement, to the effect of that 
the lease was to be foræited for mere non-payment of rent in any 
one year together witk all rights to improvements that there is 
very strong reason for saying that if this stipulation stood alone, 
it could not be held to aave been seriously intended that it should 
be acted upon as it would be recognised to be grossly in- 
equitable that improvements should be forfeited together with 
the lease. There is not the same ground for saying that- the 
stipulation against alienation was not intended to be enforced 
put I think it may very well be that the stipulation 
as to the consequences of non-payment of rent was merely inserted 
in terrorem.” On these grounds he refused to enforce forfeiture 
and gave a decree for arrears of rent. Mr, Justice Kernan while 
agreeing with the reasors of Innes, J. goes on'to say “even if the . 





1, (1282) I. L. R. 6 M. 159. 


PART XVI] 2 THE MADRAS LAW JOURNAL. 83 


rent was in arrears and a forfeiture had accrued the proper 
decree would have ‘been that the defendant should pay the 
rent and arrears and costs of suit and in default of such 
payment within a very limited number of days, possession 
should be delivered to the plaintiff. This is consistent with 
Kottal Uppi v. Edavalth Thathan Numbudirs 1 and is “the 
course in Bombay Timmappa Puranik v. Badya Kuppagoshi 2.” 
The Bombay case accepts the Equity practica anc refers to Story 
but the Madras cases, so far, cannot be said to have laid down 
a general rule that in all cases where there is a clause for.forfeiture. 
of non-payment of rent, the Court must relieve. With them, itis.a 
question-of construction in each case whether it s a penalty:or 
was intended to enforce and if it is the-fcrmer, the Court-is 
entitled to relieve against the forfeiture. 7eguran v. Ranga 
Ayyangar 3 refers to the Madras and Bombay cases and says 
that such a clause is penal and will be relieved against. 24 M 269 
does not carry the case further except that it is the case of a 
compromise decree and also seems to indicase that the Court has 
a discretion to refuse relief if the defendant denied title ‘or 
deliberately withheld' rent. Then we come 50 the case in 
Narayana Kamti v. Hamdu Shetty 4. This is what their 
Lordships say: “In the instrument in tke case, there is a 
peculiar proviso which does ‘not appear in the cases cited. 
Here there is a covenant to pay rent: on the 15th of April. 
No forfeiture is provided: for on account of default in such. pay- 
ment. But it is provided that if the default continue until 
December, then the lease is to be forfeited. It appears to us that 
it was clearly not intended that the clause of, forfeiture was to be 
merely in terrorem” and this case was followed in Narayana 
Naicka v. Vasudeva Bhatta 5, and the othe: cases viz, Adiraja 
Shetty v: ‘Billa Tyampu 8, Kottal Uppi v. Edanalath Thathan- 
Nambudri |, Tringama Shettiti v. Korathe Shetiiti 8, Narayana’ 
Kamti v. Handn Shetty 4, may be taken to rest the conclusion on 
the ground that where there isa period of grace, the forfeiture 
cannot be considered to have been intended merely in terrorem and: 
therefore the Court has no power to relieve. It may also perhaps 


— — 











1. (1871) 6 M. H. O. R. 258. ` ` 2, 14886) 2B H.O. 63. 

3. (1891)-I. L. R.,15 M. 195.” ` 4. 1901) 15M, D. 7.910. ` 
5. (1908) 15°M. L. J. 908. | 6. (1910) 20 M. L. J. 944.” 

7, (1911) 21 M. D. J. 960. "8. (1912) 16 I. O 803; 
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be read as resting on the view that the forfeiture in such a 
case is ‘not for non-payment of rent, but for continued default 
which being more akin to cases of forfeiture for grounds other 
than non-payment, fhe Courts have no power to relieve. 
Having regard to ths Equity practice of allowing relief even 
. after eviction, delay in payment however long cannot be a ground 
_ on which relief can be refused. The ground of the exercise-of the 
equity jurisdiction baing as it is, viz., that the penalty is a secu- 
rity for due performance of the covenant, the only grounds that 
can legitimately be a bar-to the award of relief would be ; first 
circumstances that would make it impossible to sufficiently com- 
pensate the landlord ; secondly fraudulent conduct of thedefendant . 
which disentitles' him to seek relief. In Sanders v. Pope 1, Lord , 
Erskine declared thas the Court had jurisdiction to grant relief in 
all cases where full compensation could be made, although the- 
breach might have been wilful. This view was disapproved later but - 
that was only in respect of breaches of covenants other than for 
payment of rent. It is possible to take either the one view which.. 
seems to be in accord with the case law in this country or 
the other which accords with the English law and seems to be : 
more justifiable in theory but the intermediate view taken in Rama- 
krishna v. Bahmaya 2, that a period of grace is a matter to be taken 
into consideration in exercising the discretion against the tenant 
. seems to be in accorc with neither the one nor the other. 


SUMMARY OF ENGLISH CASES. 
Pwalibach Colliery Company v. Woodman: (1915) A.C. 634. 


= Nuisance —Authority to commit—Grant of—Circumstances 
from which implied—Trade permitted—Result of carrying on in 
reasonable manner—Nwisance not permitted unless necessary— 
Easement to spread dust not recognised. 

. Permission to carry on a trade cannot justify the committal 
of a nuisance though she nuisance is the result of carrying on the 
trade in a reasonable manner and in the ordinary way in which 
such operations are carried on in the locality in the absence of 
evidence that the trads could not be carried on ai all withous com. 
mitting the nuisance. 


1. (1806) 12 Ves. 262 s. c, 88 E. R. 108. 2. (1912) 28 M. L, J. 814. 
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Earl Loreburn : If a nuisance has - been dika no. one 


can excuse it by simply saying. "1 only did what'is usually done in 
this country and I was notin any way negligent” the character 


of the locality may be considered when the question is whether or ` 


not there has been any nuisance.,,......Their duty. to-the neigh- 
bour is not merely to take cara so as. to avoid causing a nuisance: 
Their duty is to abstain from causing one at a! unless they have 
a right to cause one as for example by statute or consent of the 


complaining party or of some one whose consent binds him, such - 


consent may be proved like any other questicn of fact. It may 
appear from the conduct of the parties and the surrounding circum- 
stances as in Hall v. Lund tor asin Lyttleton Times Co. v. 


Warners 2. where both parties agreed that the very thing which was, 


done, should be done though neither of them expected that it would 
cause a nuisance. Permission to carry on a ousiness is quite a 
different thing from permission to carry it on in such a manner 
as to create a nuisance. If it could be provec that the business 
authorised could not possibly, in practical sense, be carried on 
without committing a nuisance, so that everyone must have 
known the purpose was to commit a nuisance or ‘f some particular 


method of.carrying it on had been authorised, which being faith- ` 


fully observed had nevertheless necessarily resulted in an 


unexpected nuisance béing committed, then is would have been 


different. 

Lord Atkinson: From the authorities, ‘tis clear that what 
must be implied is, not a grant of what is convenient or what is 
usual or what is common in the district or what is simply reason- 
able but what is necessary for the use and enjoyment in the way 
contemplated by the parties'of the thing or right granted. 


Lord Parker: Apart from implied grants of ways of 
necessity or of what are called continuous and apparent easements 
-the cases in which an easement can be granted by implication, 


may be classified under two heads, The first is where the impli- 


cation arises because the right in question is necessary for the 
enjoyment of some other right expressly granted. 

The second class of cases in which easemants may be im- 
pliedly created depends not upon tas terms of the grant itself but 
„upon the circumstances under which the grant was made, The 
law will readily imply the grant or reservation of such easements 

` 4.0 (£863) 1 H, and U. 676. , 2 (1997) A.C, 176. 
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as may be necessare to give efect to the common intention of the 
parties to a grant of real property with referenc: to the manner 
or purposes in and for which the ‘land granted or some land 
retained by the grantor is used. But it is essential for this purpose 
that the parties should intend that the subject of the grint or the 
land retained by the grantor should be used in some definite and 
particular manner. It is not enough that the subject of the grant 
should be intended to be used in a manner which may or may 
‘not involve this definite and particular use. 

Lord Sumner: A right to coal dust spread anywhere over 
the lessor’s land in eny direction and to any distance as the wind 
may chance to carry it is too indeterminate a right to i an 
easement. 





Sharpness New Docks and Gloucester and Binminghai Navi- 
gation Company, (1915) A. C. 654. 

Statute—Intergretation—Duty to construct bridge and main- 
tain—Duty to improve or reconstruct—To suit altered conditions 
— Not implied. 

.An Act of 1791 empowering a canal company to make a 
canal by cutting if necessary a highway, required them to con- 
atruct bridges as required by the commissioners appointed under 
the Act and from time to time support, maintain and keep them 
- in su ‘ficient repair. The question was whether the canal company 
was bound {o reconstruct the bridge to suit the altered conditions 
‘of traffic. 

Held, by the House of Lords, that the commissioners were 
functi officio as soon as they certified what was to be constructed and 
the duty to repair and support was only in respect of such a bridge. 

The statutes the language of which has to be construed 
vary in expression amd as they must be read ‘as a whole, the 
materials for ‘answering questions of interpretation ought pri- 
marily to be sought for within the four corners of the nc of 
Parliament. 

Per Lords Haldene, Parker and Parmoor. It may be as stated 
by Lord Moulton in Hertfordshire County Council v. Great Hastern 
Railway Company 1, where persons acting under statutory autho- 
rity interrupt a high way, they must, if nothing to the contrary 
is enacted, construct such works as will restore to the public its use 
and maintain these works, unless the statute provides otherwise. 


L (1909) 2K. B, 408 at: 412, i 
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Lord Dunedin :—(Lord Atkinson concurring,) Authorisation 
by ‘statute to «do a particular ; thing makes. the thing when 
done a legal- act and imposes no liability. Tais has often been 
keld, as in a quəstion with private-.individuals.. I see no reason 
why the principle is not equally sound in the case of a public 
right and when a statute which authorises goes on to provide what 
are to be the rights and obligations flowing from tke execution of 
the Statutory Act, it is in it Bnd: in it alone the vighis and remedies 
must be found.. ` 





Lennard’s Carrying Company v. Asiatic Petrolaum pombany, 
(1915) A. CO. 705. 


Corporation—Personal defaults of— Meaning cf—Managers. 

Under the Merchant Shipping Act the owner cf a ship is not 
liable for any loss or damage happening withous his actual fault of 
privity. In this case, the shipowners were a limited company and 
their managing agents were another limited ccripany. The active 
director of the latter company wisa Mr. Lennard. He was the 
person who was registered in the ship’s registes as manager: and 
was also a director of the former. The officials of the two com- 
panies were the same and the two companies did -very much the 
same, business. The questicn was ‘yhether the cefault of Mr, Len- 
nard could be considered the defau’t of the ship owners, a corpora- 
tion. Their Lordships keld that his default was to be attributed 
to the company and the company was liable, 

Lord Haldane —A corporation is an abstraction. It has no 
mind of its own; ; its active and directing will must consequently 
be sought in the person of somebody who for some purposes may 
.be called an agent but who is really the directing mind and will 
of the corpération, the very ego and ‘centre of she personality, of 
the corporation. That person may be under the direction of the 
shareholders in general meeting, that person may Le the board of 
directors itself or it may be aud in some companies it is so, that 
that person has an authority co-ordinate with the board of direc- 
tors given to him under the articles of association and is appoint- 
ed by the general meeting of the company and can only be 
removed by the general meeting of the company. If Mr. Lennard | 
was the directing mind’ of the company his action must, unless a 
corporation is not to beliable at àll; have been an action ` which 
was the action of the company itself. Upon tas true construction 


J—ż 
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of the section the fault must be the fault of somebody for whom 
the Company is liable not upon the footing of respondent superior 
but somebody for hom the Company is liable because his action 
is the very action cf the Company itself. 


. Parker v. Ship Black Rock: (1915) A, ©. 725.. 


Workmen's Compensation Act—Accident in the course of | and 
arising out-of emp’oyment—Fireman required to provide his own 
provisions—Accideat while getting back from shore after getting 
provisions —Not. in the course of. 


-A fireman on board a steamship went ashore with. leave to 
buy provisions for himself. On his way back, when getting into 
the ship, there was an accident and he was drowned. Under the 
. contract of service, the crew had, to provide their own provisions. 
‘The question was ~vhether the accident could be considered as one 
arising out of and m the course ofemploymeni. Their Lordships ` 
held thatit could not beso considered. Though the fireman 
was lawfully emp-oyed, he was employed in his own business 
and not on the business of his master. 





The Eastern Trust Company v. McKenzie, Mann and Co., 
Limited : (1915) 4. C. 750. , 


Hixecutive Gocernment—Duty of, to abide by law—Injunction 
—Restraining receipt from Government—Government not re- 
strained— Receipt, contempt nevertheless— Discharge of injunction 
by failure of swit—Injunction binding. 

Where under a contract between the Nova Scotia Govern- 
ment and the Company constructing a railway the Government 
had authority in cese of non-payment of the labourers to pay them 

. out of the moneys payable to the Company: 

Held, that tae Government’s decision on the construction 
of the contract as D amounts payable on this head was not final. 

It is contempt of court fora party who is restrained by anın- 
junction to receivea payment which he is prohibited from receiving 
and it is nonetheless a contempt because there is or can be on 
injunction against she party making the payment 

An injunction. although subsequently discharged , because. the 
planitif’s case failed, must be obeyed while it lasts, 
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The- non-existence of any right to bring the Crown into court 
such as exists in England by petition of right and in many of the 
colonies by the appointment of an officer to due and besued on behalf 
of the Crown, does not give the Crown immunity from all law or 
‘authorise the interference by the Crown with private rights.at its 
own mere will. There is a well established practice in England in 
certain cases where no petition of right will lie under which the 
crown can be sued by ‘the Attorney-General and a declaratory 
order be obtained. Itis the duty of the Crown and of every 
branch of the executive to abide by and obey the law. If there is 
any difficulty in ascertaining it the courts are open to the Crown 
to sue and it is the duty of the executive in cases of doubt to as- 
certain the law in order to obey it, not to disregard it. 





“ Larkin v. Long: (191 5)-A. C. 814. 

Breach of contract—Procuring of—Te compel plaintiff to 
gcom member of association-—Actionable. 

“ In order to compel the plaintiff to became a ‘member of the 
Stevedore’s Association, defendants induced Jabourers to break their 
contracts with plaintiffs thereby causing actual money loss to the 
plaintiff. i 

Held that the conduct of the defendants was actionable. 





_ Dunlop Pneumatic Tyre Company v. Selfridge, and Company, 
Limited : (1915) A. C. 847. 


Gontract—Consideration, necessity for — contr act in diu capa- 
cities Validity of —Stranger to contract—Right of suit, 

In consideration .of plaintiffs’ allowing certain discount, de- 
fendant’s vendors had agreed not'to sell below a certain price 
except , in the case of genuine trade custcmers, to whom they; 
might allow certain discount from whom, gowever, as, plaintiffs’ 
agents, they had to take an undertaking similar, to their own. 
Defendants gave an undertaking and had the discount but sold 


'_ the goods at lower rates than warranted.by their agreement. In 


à, suit, by, the plaintiffs for damages, their Lordships held that even 
assuming that the plaintiffs were, e, undisclosed. principals for whom 
the defendant's vendors really _ acted iw taking the undertaking 
there was no consideration moving from the plaintiffs for the 
defendant's undertaking and as such the action failed. 


` 
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Viscount Haldene: In the law of England, certain princi- 
ples are fundamenta. One is that only a person who is a party 
to a contract can sue on it. Our law knows nothing of a jus 
quaestium tertio aris ng by way of contract such a right may be 
conferred by way of property as, for example, under a trust ‘but it 
cannot be conferred on a stranger to a contract as a right to en- 
force the contract in personam. A second principle is thas if 
a person with whom a ccntract not under a seal has been made is 
to be able to enforce it consideration must have been given by 
him to the promisor or tc some other persons at the promisvr’s 
request. These two prirciples ‘are not recognised in the same- 
fashion by the jurisprudence of certain continental countries or of 
Scotland but here taey are well established. A third proposi- 
tion is that a principal cot named in the contract may sue upon 
it if the promisee really contracted as agent. But again, in order to 
entitle him to sue he must have given consideration either per- 
sonally or through the promisee, acting as his agent in giving it. 

Two contracts, ors by a man on his own account as principal 
and another by the same man as agent may be validly comprised 
in the same piece of paper. But they must be two contracts and 
not one. I do not think that a man can treat one and the same 
contract, as made by hi_n in two capacities. He cannot be regarded 
as contracting for himzelf and for another revo flatio. 


. Duncan Rutherford 1. William Acton-Adams (1915) A.C. 866. 

Specific Performasce—Right to compensation— Only in case 
of deficiency of subject-r2atter—Not for mis-representation on colla- 
teral matter—Remedtvea. 

The right of a purcaase= of land to obtain specific performance 
with compensation is only in cases where there is a deticiency in 
the subject-matter. It coes not apply toa claim based upon a 
representation on a matser ollateral to the contract. The only 
remedy in such cases is to sue for rescission or for damages for 
deceit or on the contrac: if there is one. 

The alleged ` misrepresentation in this case was as to the 
inileage of fencing on the lard. As shortly after repayment of the 
deposit, the purchaser ertere] into possession and had taken the 
profits, rescission was mot possible, -As no fraud or collateral 
contract was alleged, plantifi’s claim for Garing on that ground 
also was held inadmissike. 
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In re Weightman’s Settlomont. Astle v. Wainwright. oh) 
2 Ch. 205, 

Power of PETET ATE E IANG to two persons jointly or to the 
survivor by. will—Appointment by both jointly—Reservation of. 
power of revocation by deed to the appointors ov survivor—Revoca- 
tion and re-appointment by deed by survivor—Vaiidity of. 

By a- power of appointment ina settlement, two persons 
were empowered to appoint during their joint lives by deed or 
deeds jointly executed by both of them either with or without 
power of revocation and re appointment ; and it was also provided 
that in default of any such joint appointment, ard so far as such 
appointment should not extend, the survivor of them may by his 

. will or codicil appoint. i 

The.two persons. made a. joint appointinant by. deed, “with 8 
proviso thatit should be lawful for them both during their joint- 
lives and for the survivor of them during his life by deed or deeds 
to revoke the appointment wholly or partially. The survivor by 
deed revoked the sci and ican in favour of 
strangers. 

Held. The appointors shad, power, i in their: joint appoint- 
ment to reserve a power of revocation by deed ; and such power 
was validly exercised by the survivor. The re-appointment not 
having been made by will, the attempted new, appoinhneni was 

' invalid. 


—— a 


‘In re Safford’s Settlement. Daires v. Burgers (1915) 2 Ch. 211. 

Power of appointment—Marriage settlement—Power to wife 
to appoint by will during the continuance of ihe intended coverture 
— Wil made during coverture—Husband predeceasing wife—Valid 
execution. 

Where in a marriage jit, a wife was given a power to 
appoint “by will duting the continuance of the intended cover- 
ture” such power was validly exercised if during coverture she 
made a will whereby she appointed the settled funds, though sub- | 
sequent to the making of the will, the husband died and the wife 
survived him. 


Mallam v. Rose (1915) 2 Ch, 222. 

Easement—Light—Acquisition bop prescrip tion—Presoription 
Act S: 3—Oceupier of the servient: tenement “holding it as tenant 
of the occupier of the servient tonement~Or al leasé. : 
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Where for a perbion of the prescriptive period, the servient 
tenement was in the occupation of a tenant. holding under: a 
verbal lease from ore who had taken on lease both the dominant 
and the. servient-tenement, the dominant owner is not by reason 
of the above fact pr2vented- from acquiring the right to light 
through the windows in the dominant tenement, -by prescription. 
under the Prescription Act. “Prescription Act S. 3, requires for 
-the prevention of the acquisition of an easement that it should be 
“enjoyed. by some.ccensent or agreement expressly made ‘or given 
for that purpose, by deed or writing.” There having been only 
a verbal tenancy in this case, the owner of the dominant tene- 
ment has acquired a right to light by prescription. 


-: Iv re Limend. -Limend v. Cunliff (1915) 2 Ch. 240. 

Will—Soldier’s will—Actual military service—Attestation— 
Bequest to aang aa Sapi gak. Act 1837, Ss. 
Td, 15. 

“Where upon the P of-military- gaku naa body of 
troops are left as an escort to the party engaged in the ‘delimita- 
tion ofithe frontier amd the testator who belonged: to this body, 
of: troops was-stabbed by the enemy and he dictated his will short- 
ly after, which he signed and which was attested by two attesting 
witnesses in favour:of one of whom he made a bequest. a a 

Held, on a summons, g 

(1) The will in cuestion was a soldier’s will and so does not 
require the formalities under the Wills Act S. 9. The members 
of the escort so retained had not finished the expedition on which 
they had been sent ard were still in actual service. 

(2) Though the will was attested by two witnesses the will 
being a soldier’ s will n actual service, provisions of 9. 15 of the 
Wills Act dö not apply to if and the attesting Witness takes a 
Walid bequest under, the will. as 





“JOTTINGS AND CUTTINGS. f 
_ Humor of the Lew. General Sabine, Governor’ of Gibraltar, 
having failed in his attempts to extort money from a Jew, sent 
him back by force to Tetuan in } Morocco, from whence he had 
come to Gibraltar. ` The Jew afterwards went to England ape 
sued the governot for damages, : 
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Mansfield, who had: not then received his tila, was counsel 
for the governor. In the course of his defence“beforé the'jury“he , 
said : : 
“ True; the Jew was banished; but.. where? Why, ‘to the 
place of his nativity!’ Where is the cruelty, where the hardship; 
where the injustice of banishing’a man to his own country ?” 

Mr. Nowell, counsel for the Jew, retcrtted: “Since my 
learned friend thinks so lightly of the matter, I ask hini to sup- 
pose the case his own’; would he like to be banished to his native 
land ? . i 
The Court rang ‘with peals of-laúghter, in which Mansfield 
himself joined with a good will.” The Central Law Journal, Vol. 
81, No. 7, - ` ; 


Wak. ; 

“ A young man from the South,” says a member of the New 
York Bar, “who, some years ago, was so fortunate as to be enabled 
to enter the law: offices of a well-known New York firm, was first 
entrusted with a very simple case. He was asked by the late 
James C.'Carter, then a member of the firm, to give an , opinion 
in writing. When this opinion was submitted, it was observed 
that, with.the touching confidence of the noyise, the young man 
had begun with the expression. ‘I am clearly of opinion,’ ..~ 

“Mr, Carter smiled as his eye caught this, and he said : 

“Son, never state that you are clearly of opinion on,-a.-law 
point. The most you can hope to discover is ma pre ponieranta 
of the doubt. ” Ibid. 


* Pg 
A famous Chicago lawyer once had 5 singular cause to atile, 
A physician came to him in great distress, Two sisters, living m 
the same house, had babies of equal age, who so resembled’ each 
“other that their, own mothers were unable -to distinguish them 
when they were together. Now it happened that by the careless- 
ness Of the nurse the children had become mixed and how were ° 
the mothers to make “Sure “that they received : back, their own 
infants } ? | 
|) * But, perhaps, ” l szid the “lawyer, j the GE Aa i weren't 
changed at all.” 
“Oh, but there’s no, doubt that they 7. were changed,” said ithe 
physician. Ot bes 28 
" |“ Are you sure re it 4 Fet a Sea. ae 


k Bebe, a er 


are ire) aa ani. SD Palos peed “Ab Tae oe St 
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: Well; if that’s the-case, why don’t you change’ them back 
again; I don’t see any difficulty.in the case.”--bid No, 8. 
Kat 


: “Did the lawyer for: the’ defence submit | you to” a cross- 
examination ?” :; ae 


“No doa: he was just as pleasant about it as he stich “bai 

ye 

Judge William H. McSurely, of the superior Court, told ‘the 
following at a recent bar association dinner :— r. 

“One day when Judge Gary was trying a case ie was iik 
annoyed by a man. in the back of the room who kept moving 
about, shifting chairs, and poking into corners. Finally the 
judge stopped the hearing and said: ‘ Young man, you are disturb- 
ing the Court by the noise you ave making. What excuse have 
you to offer for your conduct?” . k 

“Why, Judge,’ said the young man, ‘I’ve lost my Overcoat. 

“That's no excuse,’ retorted the judge. ‘People often lose 
whole -suits in here: without making half the disturbance.”— 
Ibid No. 10. . ; 

of os ee i ; 5 Ai 

The Laws sat about the long green table. All the funda- 
mentals were there save one. Even the decrepit Salic Law was 
present, dozing betweer the Mosaic Laws and the Law pr Pri- 
mogeniture. . 

The chairman of the Law of the Land called ‘the ve to 
order. 

“Are we all presenz?” he asked. 
It was the Blue Laws who responded: 5 l 
“ “I don’t see nothin’ of the Law o’ Nations,” he squeaked. 
“ “The Law of Nations has. been abolished,” the chairman 
sharply replied. “The business of the convention will: now 
prone oe ne 11. 


| Tapi pan and the Royal Prerogative. A bold extension of 
the Royal ‘Prerogative was claimed on behalf of the Crown by 
‘its responsible legal adviesr in the case of Rez v. Superintendent 
of Vine Street Police Station, in which a considered judgment 
was delivered -by a Divisional Court (Bailhache and Low, JJ.) 
last Monday. The Solictor-General stated that he was prepared 
to argue for the existence of an inherent power vested in the 
Crown, during time of war, to arrest and detain without trial 
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during ‘the -continuatice of the’ war any person ‘it pleased, -whether 
British subject, alien friend, or alien enemy. The legal grounds’ 
for this claim were not argued, since the Court ‘in fact decided on 
a preliminary objection that the subject of the proseedings was an 
alien enemy, and, though a civilian, a prisoner of war ; so that ‘in 
accordance with settled principle, fully supported by precédents, 
he was not entitled to-avail himself of the remedy of Habeas 
Corpus. But while the wider point was neitker fully argued 
nor expressly pronounced upon by the Divisional Court which 
heard the application for a writ of Habeas Corpus ‘inthe 
Liebmann case, both judges made it clear that she -proposition 
put forward by the Solicitor-General did not commend itself 
to the ‘Court. The suggested right, indeed fals not one whit 
short of the ‘suspending power’ claimed by the last .Stuart 
monarch and-expressly declared illegal by the Bill of Rights; it- 
would assert for the Crown an inherent right to-suspénd the 
Habeas ‘Corpus Act of 1679 at its arbitrary discretion ‘in time 
of war, This is a vast extension of the pernicious -dccirtne 
laid “down in the celebrated case -of Zn re Marais (1902); 
where the Privy Council—overruling old autkorities ‘and deciding 
contrary to the general-sense of constitutional lawyers—held 
by a ‘majority (as is generally understood) that while “war 
is ‘actually raging im ‘any district the dscision of a court- 
martial ‘cannot be ‘questioned by ‘the civilian courts ‘sitting 
in that district. But even this doubtful doctrine ‘only . applies 
where military ‘operations are actually being carried-on in the 
area where martial law has been'proclaimed. “ard it applies only- 
to the judicial acts of courts-martial, not to tae ‘arbitrary “acts of 
the Executive Government. So long as England remains 
uninvaded by foreign troops—for~ Zeppelin raids -are ‘hardly a 
warlike invasion-the proclamation of martial law, -except so’ far 
as‘permissible under the Defence of the Ream Act -or-other 
emergéricy statutes, is clearly unconstitutional, and -precedents 
based ‘on-a-state of-affairs which does notat present exist:are’of 
no’Gonstitutional value. ‘The:refusal-of Habeas Corpus: to British. 
subjects-arbitrarily interned-by Act of:State woald simply “be:to 
reduce such subjects to the -status “of :alier -enemies,. It-would 
destroy at one blow all the sacred meaning residing in the proud- 
est boast of: every. Briton; Civis: Britannicus sun, -Law Journal, 
7 ` ok ok t 5 
E3 
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Miscellany.—F-uter’s correspondent, writing from Amster- 
dam (September 4), says that, according to the Deutsche Juristen- 
zeitung, 1,964 German lawyers had been killed up to August 26, 
among them being 10 professors of law, 414 high administrative 
officials and judges, 1,176 minor judges, and 365 solicitors. Law 
Journal. 

Economy and the Law. —The general desire for economy in 
public departments 5 providing some strange comments on the 
expenditure on the administration of the law. A reference in a 
popular weekly jourral to Lord Haldane’s position will serve to 
indicate how misleacing some of these criticisms are :— 


Some weeks ago Lord Haldane was retired fromt the Lord Chancellorship. 
His salary was 10,0007. a 7ear. On retirement he was promptly given the usual 
pension of 8,0002. a year. Now, the of the Lord Chancellor may be worth 10,0002. 
a year—few of us are comzetent to express an opinion on the point, though we 
may have our doubts—bur certainly no man is worth a pension of 5,0007. after a 
few years’ work. There ic room for economy if you like ! 


Not a single word is written in Reynolds’ to lead its readers to 
understand that Lorc Haldane, like every ex-Lord Chancellor, 
renders most valuable judicial service for the 5,0002, a year he 
receives by way of peasion. He takes a frequent and leading 
“part in the judicial work of the House of Lords and the Privy 
Council, sitting, indeed, as regularly as any Lord of Appeal in 
Ordinary, whose salazy is 6,0007. a year If the two supreme ap- 
pellate Courts were w-thout the services of the ex-Lord Chan- 
cellers, the number ot their ordinary members would have to be 
increased, and the public purse would suffer rather than gain by 
the process. It is suzgested that other judicial pensions afford a 
fitting scope for econcmy. Are we to understand that Parliament 
is to be invited to witahold or diminish the retiring allowances 
of the judges who, aftar serving the qualifying period of fifteen 
years, are now in the snjoyment of them! A pension is merely 
a deferred'payment of salary, and any interference with the judicial 
pensions now payable >y the Treasury would be as grossa breach of 
faith as could well be imagined, while any arrangement by which 
the retiring allowances of future judges were decreased would inevit- 
ably impose upon Pariament the necessity of increasing their 
salaries. Law Journcl September 18. 
kah a 
Miscellany.—If -he rumour that Mr. H. E, Duke; x K. 
N.P., is to be appointel a Lord Justice should prove to be eal 
founded, his promotion to the Court of Appeal direct from the Bar 


_ 
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(says the Globe) will bea rare but not an unprecsdented event. 
Lord Justice Mellish Lord Justice Cotton, Liord Justice Thesiger, 
and’ Lord Justice Moulton were raised: to the Appeal Court straight 
from the ranks of practitioners, and exceptionally good appoint- 
ments they all proved to be. A still greater disiincsion belonged 
` to Lord Macnaghten, who rose at one bound from the position of 
a Chancery -K, C. to that of a Lord of Appeal in Ordinary. Ib is, 
of course, not an uncommon thing for an ex-Law Officer to reach 
these great judicial heights direct from the Bar, but it is a very 
unusual thing for an ex-official leader of the Bar to doso, All 
_ the existing members of the Court of Appeal have had their time 
of service in the courts of first instance, Sir Hertert Cozens-Hardy, 
Lord Justice Swinfen Hady, and Lord Justice Warrington in the 
Chancery Courts, and Lord Justice Phillimere, Lord Justice 
Pickford, and Lord Justice Bankes on the Common Law side. 
In the House of Lords there are a considerable number of judges 
who have no judicial experience of the Courts whose judgments 
they review. The three ex-Lord Chancellors—Lord Halsbury, 
‘Lord Loreburn, and Lord Haldane—had no acquaintance with 
judicial life before they occupied the Woolsack, ard the present 
Lord Chancellor resembles them in that respect. Wor had Lord 
Atkinson or Lord Shaw; the former’ was Attorney-General for 
Ireland when he was made a Lord of Appeal in Ordinary, while 
the latter was Lord Advocate. Lord Moulton, Lord Parker, Lord 
Dunedin, and Lord Sumner are the only ordinary members - of 
the Supreme Court who have sat in the Courts below, and one of 
them—Lord Parker—leapt from a puisne judgeship toa Lordship 
-of Appeal. Of the three Law Lords who take part pretty regularly 
in the judicial work of the House of Lords without being paid for 
their services, Lord Mersey and Lord Wrenbury are ex-judges 
of the High Court, while Lord Parmoor did not begin to sit as a 
judge until he was made a peer. Ibid, 


od 


Trials ‘in Camera’.—Among lawyers who take an enlighten- 
ed interest in the principles of criminal jurisprudence much 
uneasiness is felt at the growing tendency of prcsecutors and 
magistrates to hear in private summonses under the Defence. 
of the Realm Act. Of course, in some cases these summonses ` 
relate to the procuring of information likely io pzove useful to 
the enemy, and in such cases trial in camera is bothnecessary and 
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proper. But ina very . large number of cases the charge is of a. 
different kind. The defendant is accused of publishing statements - 
calculated to prejudice recruiting or cause disaffection, and generally 
it turns out that the ‘statements’ which form the subject of the 
charge are simply the expression of extreme and misguided opin- 
ions on the merits of the war or the diplomacy of Sir 
Edward Grey. It is not easy to justify on grounds of ‘public 
safety’ the refusa- of a trial in open court to persons accused of | 
such offences, and the hearing of such cases in camera is in many 
cases nothing moze nor less than an abuse of the powers conferred 
on the Court by section 3 (1) of the Defence of the Realm Act, 
Magistrates raake every attempt todo their duties conscientiously ` 
but after all they are only fallible human beings, liable like others 
to have prejudices and preconceived opinions, The great safeguard 
against the dange= of any magistrate being unduly influenced by 
his private opinion is the necessity he ordinarily lies under of 
hearing a-case in public, where any mistakes he may make can be 
noticed and commented upon. Responsibility to enlightened public 
opinion is the bes’ preservative of judicial good sense and imparti- 
ality. Remove this responsibility and abuses creep in. That is 
why our Common Law insists on open trial and only permits a 
private hearing where otherwise justice would ba defeated. “To 
justify an order fcr hearing in camera,’ said Lord Haldane in the 
celebrated Scott case (1913), ‘is must be shown that the paramount 
object of securing: that justice is done would really be rendered 
doubtful of attaicment if the order were not made.” Mutatis 
mutandis: this Common Law Principle should guide justices as 
to the exercise of their statutory discretion under the Defence of 
the Realm Act. Trials ¿in camera should only be ordered when 
the ‘paramount orject’—in this case, that of preserving the safety 
of the public—weuld really be ‘rendered doubtful of attainment’ 
if the haaring were open. The mere desire to deprive unwise indi- 
viduals of a gratis advertisement of their views is not a sufficient 
reason for overricing the libarty of the subject. Lord Parmoor 
has behind him all the best legal opinion in his courageous support 
of this view in tae House of Lords, where the constitutional 
rights of the lieg2s seam now to find their chief bulwark and 
piece: Law Journal October 3 1916. 
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- CONTEMPORARY LEGAL LITERATURE. 

In the “Liaw Quarterly Review” for July, taére is a very learn- 
ed article òn Market Overt in the City of London, its antiquity, how 
far gale in market overt makes up for defective titles, to what extent 
the customs relating there to are Mercantile customs, how far 
local, and the extent to which these customs have survived the shock 
of modern times, whether a modern shop is an open shop within 
the meaning of the custom and many other interesting questions. 

Mr. Courtney Kinney criticises the unwarranted introduction 
of criminal purpose as an element in the crime-of treason, in the 
recent case of King v. Ahlers 1, 

Mr. Paley Baildon hails the declaration of the Committee of 
Peerages in the St. John Peerage case that they would hereafter 
act on historical records and not on the apriori theories of lawyers 
and Judges. 

Another article by- Mr. EM Balara containg much 
learning on Township moots, what the terms Vill, Manor, parish 
and townships meant, their constitution &c. 

Speaking of the administration of justice in America, a writer 
in the Central Law Journal (p. 13 says). “It is a good game but we 
ought not to make the mistake of. calling it a system for the ad- 
ministration of justice. It administers justice no more than it 
administers injustice.” “ Shall we permit our legal procedure to 
continue, the great game which it is-—a game under the control 
of private parties or shall we make the administration of justice 
one of the great duties of the. State and the receipt of justice one 
of the great rights of the people.” 

Professor Lee writing in the Canadian Law Times of August 
says that “the better view would be to think of Government or of 
sovereignty not as the attribute of a specific person or body of 
persons—but rather as the animating force which diffused through 

. the state is the source of its activity. ” “Sovereignty is” hesays “the 
sum total, perhaps more correctly the combined result, of indivi- 
dual forces.” 

‘An article in the Law Magazine and Review dealing with 
reprisals in warfare says on the question of their legality (1) they 
have been recognised through all ages as a means of securing 
legitimate warfare (2) they ought not: to exceed in severity the 
evil sought to be redressed (3) while it is eminently ci 

1. (1915) 1 K. B. 616. ` K ° 
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that the persons to suffer from reprisals should be the actual 
wrong doers yet this is not a sine qua non and innocent persons 
may be made the viztims. The writer is of opinion that if in the 
course of reprisals, reutral countries are injured, they are entitled 
to receive compensazion for the loss sustained. 

Chicago Legal News of July 17 gives an account of the 
German and Frenck moratorium laws. 





BOOK REVIEW, ; 

SANJIVA Rao’s All-India Civil Court Manual. Imperial 
Acts Vol. I. (Third Edition). Law Printing House, Mount Road. 

It was only fve years ago that the first edition of this 
publication was brozght out. The rapidity with which the two 
editions have run ou5 shows the need felt by the legal profession for 
such a publication and the remarkable way in which the publish- 
ers have satisfied the need. Besides incorporating in the volume 
the Acts passed up æ June 1915, the publishers have prefixed to 
the volume, a list Œ contents of each Act, which will be of great 
use to the practitiorar. It is also worthy of note that the Govern- 
ment of India Act (5&6 Geo. V. Ch.61) which was passed so 
lately as the 29th July 1915 finds a place at the end of the 
volume, on account of its supreme importance. 





A SUPPLEMENT TO INDIAN CONSTITUTIONAL Docu- 
MENTS, by Panchcnandas Mukherji, M. A., Calcutta Tharker 
Spink d Go., 1916. 


As the Government of India Act, 1915 came too late for 
inclusion in the original volume, it is published as a supplementary 
volume. This statute brings up to date the record of constitutional 
land marks along which the Indian constitution’ has developed 
since the acquisition by the East India Company of the Dewani 
of Bengal in 1765. It is not too much to say that no student of 
the Constitutional History of India should fail to be in possession of 
this volume and tae original volume to which this is a supple- 
ment, 


DIGEST OF CASES ON MORTGAGE AND CHARGE, by 
Bakshish Lal, Pleader—Rajniti Press, Patna, 1915. 


This is a diges: of all the Indian cases reported hitherto on 
the subject of mortgages and charges to be issued in monthly parts. 
It is hoped that spacial attention paid to one branch of the law 
will serve to make zhe digest complete. 





. The Madras Law Journal. 
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Sir C. SANKARAN NAIR, KT, C. 1. E. ` 


It has not been the tradition in Madras for Indian Judges of 
the High Court to retire into rest and leisure, Sir Subramanya 
Aiyar (who is happily still with us) being the sole exception. Sir 
‘Sankaran Nair has laid down the high office that he has held now 
for nearly eight years, only to enter upon ancther office no less 
exalted, upon new duties no less responsible, to which it has 
pleased his Sovereign to call him. It is. thus noi time yet to review 
his public life; but his retirement from tae High Court, which 
may well be taken to mark the end of a thirty-five years’ connec- 
tion with the administration of justice in this Presidency seems a 
fitting occasion for appraising the value of the share he has borne 
therein, 


After a distinguished academic career, Mr. Sankaran Nair 
was enrolled as a Vakil of the High Court in 1880 ; and he re- 
mained at the Bar for more than a quarter of a century, during 
which period (besides having been a Munsif for a short time in the 
early eighties) he acted as Government Pleader on more than one 
-occasion and finally became Advocate-Gereral of Madras. As an 
Advocate, his ideals and ways seemed more akin to those of the 
English Barrister than of the Indian Vakil. He was not of what 
may be called the ‘digest type’ of lawyer and rarely indulged 
in citations of authority except when they were strictly relevant ; 
but he was known for clearness and force of argument, if not for 
the monumental industry or deep and laborious erudition of some 
of his older and younger rivals. Wish compeers like Messrs. — 
Bhashyam Iyengar and Subramanya Aiyar in the earlie~ days and 
Messrs. Krishnaswami Aiyar and Sundara Aiyar in later days, 
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it should have been 20 easy matter for Mr. Sankaran Nair to ac- 
quire and maintain a reputation in the profession ; but he did 
attain a marked mesure of success and for many years com- 
manded a lucrative practice. ` 


Sir Sankaran Nair, however, owed his position and influence 
in public life, not so much to success at the Bar as to his activities 
in cther spheres. An earnest student of politics and economics, 
he early interested h mself in every movement that concerned 
the sccial and material progress of his countrymen. As the 
acknowledged leader Dr many years of educated opinion on the 
West Coast, as a strecuous advocate of reform, political, social 
and legal, as a critic alike well-informed and out spoken, of men 
and things, wkether high or low, he soon became a force not. 
lightly to be disregarced. Amongst his varied pursuits (in the 
early nineties of the last century) were his work as Editor of the 
‘Madras Review’ and his share in the starting of this journal, , 
though his connection, in either case, was of comparatively short. 
duration, At the earzy age of 32, he was nominated a mem- 
ber cf the Madras Legislative Council and he continued to 
sit there for several years. His tenure of membership there 
is, of course, associated with that unsuccessful experiment in 
social legislation, the Malabar Marriage Act ; but it synchronised 
with the eventful period during which the political experiment 
heralded by Lord Crose’s Act was under trial and on its success. 
the future of the Indian Councils depended. In 1897, Mr. San- 
kavan Nair was honoured with the presidency of the Indian 
National Congress, he beng, if we are not mistaken, the youngest 
of those called upon to preside over the deliberations of that- 
body. 

With such a distinguished record behind him it was no wonder 
that he was selected to acs as Government Pleader and Public pro- 
secutor, during the absence on leave of Mr. Powell and to act as a 
Judge of the High Court, during the absence of Sir S. Subramania. 
Iyer in 1905 and of Mr. Justice Davies in 1906. It was also his 
enviable lob tobe the first Indian to be appointed Advocate- 
General, as permanent mcumbent, But he had been in office 
only for a short time whem, on the retirement of Sir Subramanya 
Aiyar, towards the end œ 1907, he was appointed. a Judge of 


` 
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the High Court, It only remains.io add-that official preferments 
one after another, are believed to have come to him, not by the 
favour of-the men in power on the spot, but sometimes in spite 
of them and always‘in due recognition of'his position in Indian 
public -life, his intimate knowledge “of Indian affairs and his. 
fearless independence. | 


Asa judge, Sir Sankaran Nair did not atiain that level 
of greatness and distinction which he attained in other spheres. 
and activities. He was remarkably independent and some of' his 
pronouncements are characterised by breadth of outlook and 
freedom from technicalities and generally upheld progressive- 
rather than reactionary tendencies in laying down rules of law, 
especially, in dealing with topics of law dealirg with social life 
and rights of women. With his.large experience hs was a shréwd 
judge of human nature and was particularly successful in dealing 
with First appeals and Criminal appeals. In administrative matters. 
too he made his strong personality felt. 


Of the work that lies before Sir Sankaran Nair we are full 
of hope. His aptitudes, and if we may venture to say so his. 
aspirations too, point to it as his proper sphere. We. are 
pot unmindful. of the limitations besetting his.. new -office:, But. 
the portrait drawn by Sir Ali Imam of the lot of the -Indian 

. member i in the Viceroy’s Council-does not seem tc have disheart- 
ened Sir Sankaran Nair and we believe he meant it in- earnest. 
when he told us the other day that he looked forward with. 
confidence to his career in the Viceroy’s Counzil. If the Indian 
member has yet to make himself felt in the moulding of the 
general policy of the Indian administration, none more fitting can 
be found to help towards the attainment of that end. As to the: 
special charge assigned to him, his task will be by no means. 
easy, but it is worthy of, and will surely call forth, his best efforts.. 
The country looks forward to the new member’s regime with. 
eager expectation. We wish him all , Success and health and. 
strength to strive for it.- 
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BOOK REVIEWS. 


INDIAN DECISIONS (NEW SERIES) Bengal High Court 
Reports, Vol. I. Law Printing House, Madras. 


After exhaustirg the Indian Law Reports, Messrs. Venka- 
samy Rao and Krichnasamy Rao have with commendable zeal, 
turned to the Bengal Law Reports of which the 1st two 
‘volumes appear in the present volume. This series proceeds 
on the same plan az the Law Reports series and will supply the 
profession with a reprint of those valuable reports at a moderate 
price with the additional advantage of notes. After finishing the - 
High Court Reporte, it is the ambition of the publishers to print 
all unreported dec-sions wherever found. We hope that the 
profession will extend to the publishers the same ready response 
as they have done t their earlier ventures. 


Sanjiva Rao’s All India Civil Court Manual. Local Acts 
United Provinces o¥ Agra and Oudh, 2nd Edn. The Law Print- 
ing House. ...-- l 

The publishers have placed the profession under obligation 
. by making the Acts of U. P. and Oudh accessible to thêm in a 
decent up-to-date volume which for its size, seems to be 
moderately priced. 


The Madras Law J ournal. | 
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MAKING REVERSIONERS PARTIES TO MORTGAGE. 
SUITS AGAINST HINDU WIDOWS... 


(Continued from p. 85) . - 


The reasoning in Ramachandra v. Kallu 1 does not carry one ` 


far. The suit was for redemption by a presumptive reversioner and 
‘ most of the considerations referted to in tas judgment relate to 
what the learned judges call ‘the difficulty oi carrving outa decree 
for redemption in a case of the kind’. These seem t us by no means 
serious. For instance, they ask, how is the reversioner to be put 
into possession on redemption when the wičow is still alive? The 


obvious answer is,- he is put into. possession not as-reversioner but: 


only ‘as a person who has redeemed. The same question may be 
asked and the ‘same answer given in respect’ af every one of. the 
several classes of persons specified in clauses (b) to (g) 5. 
91 of the Transfer of Property Act. Again, they point out 
that on failure to redeem the law works a foreclosure and ask 
how is this to be applied to a reversioner “ who may ultimatély 
never become entitled to the property’? , Here again, the answer 
is given by the question, how is the rule to be applied to a surety 
or to an attaching creditor (el: ( c) and (f)- for in their case also. 
the “necessity may never arise A them. to" proceed against ‘the 
mortgagor's interest in the property. “Ana likewise, the result of a 
suit brought by any one of the kinds of persons ` specified in the 
several clauses of S, 91 will not be binding against the other 
classes of persons. Thħe one substantial argument i in the judgment 
is that a reversioner's “interest” is not such as can be held’ to. fall 
within Sec, 91 clause (a). Though ib may not be accurate to 
confine Sec. 91 (a), as ‘the learned J udges do, ‘to ‘présent: interests’ 
‘(as contrasted from ‘contingent rights’ ), ib must be-taken that’ the 
clause applies only to such’ persons as car be said to have a legal 
interest in the property and not to all who may bé ‘said’ to be 

‘interested’ in the property in the popular sense. (Cf. Roshan 


Singh v. Balwant 2 where the Judicial Committee incline ‘to the - 





1. (1908) I. L. R. 80 A. 497. 2. _ (1898) T. L. R. 29 A at p. 199. 
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view that a right tc maintenance out of but not charged on the 
property will not b2 within the clause). But it does not follow 
from this that a rezersioner cannot be considered to fall within 
8.85. Justice Surdara Ayyar points out that the word ‘interest’ 
“should receive the same interpretation in both the sections. There 
is at least one obvios reason against this. The result of such a 
construction will be to exclude from the scope of S. 85 the several 
classes of persons specified in clauses (b) to (g) of 8.91, for it 
would be hardly reasonable to contend that they also fall within 
clause (a) of the section ; but the exclusion of those persons from 
mortgage suits will be inconsistent with well established English 
practice. It must therefore be allowed that the description of. 
parties in 5. 85 canrot be confined to those falling within clause 
(a) of 8. 91. It must also be remembered that there is a funda- ` 
mental difference betzveen the scope and object of 8. 85 and that 
of S. 91. The latter section is necessarily limited and definite 
because it confers a right to relief and it is only reasonable that a 
person coming forwacd as plaintiff should be called upon to show 
a specific interest or ttle in himself. S. 85 on the cther hand is 
intended to lay down the well-established rule of practice that a 
mortgage action should be so constituted as to enable the court 
to pass a comprehensire decree and avoid multiplicity of suits. 


But assuming that a presumptive reversioner is not a 
‘necessary’ party witkin the meaning of S. 85, it seems to us too 
much to hold that ke s not a ‘proper’ party at all, in the sense 
that he cannot be implzaded by the mortgagee if he so chooses or 
intervene on his own application. Whatever may be said as to 
8. 85 of the Transfer cf Property Act, which saved only 8. 487 of 
the Civil Procedure Code, O. 34r. 1 of the new Code enacts the 
rule of joinder, generaly ‘subject to the provisions of the Code’ 
so as to let in the operation of O. 1 r. 10 (2). The fact that 
even without the presence of the presumptive reversioner, the suit 
can be disposed of as between the widow and the mortgagee does 
not necessarily show that the joinder of the presumptive rever- 
sioner is not warranted by this rule. It cannot be rightly said 
that the question of the operativeness of the mortgage as against 
the estate is not involvec in asuit wherein the mortgagee seeks to 
bring the whole property and not merely the limited interest of 
the widow tosale. Whether the joinder of the presumptive rever- ` 
sioner will (within the meaning of O, 1 r. 10 (2) ) enable the 
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Court, effectual; y and WAN KA to adjudicate upon and settle the 
matter will depend upon the answer to the other two questions. 
indicated at the outset of this article. 

It is however desirable to point out here that the bringing in. 
of the reversioner or the raising of an issue as to the binding 
character of the mortgage will not violate the rule against joining 
persons claiming by ‘title paramount’ as against the mortgagor.. 
It may in a sense be true that the reversioner does not claim 
‘through’ the widow, but the decree obtained against the widow 
can in certain circumstances efectually bind him. The omission 
of the widow to pay up the decree amount may (i? the debt was 
a proper one) lead to the extinction of the revessioner’s rights on 
the execution sale taking place. The reversionar’s position is in 
this respect more analogous to that of a remainder-man (with 
regard to a. mortgage made by the prior full owner) or that of a 
son in p Mitakshara joint family (with regard to a mortgage of 
family property made by the father) ; the differance arising from 
the absence of a ‘vested interest in the reversioner is immaterial 
for this purpose. Just as the Hindu son is made a party to the 
mortgagee’s suit against the father, so as to give the son an oppor- 
tunity of disproving.the binding character of she debt, it is 
eminently desirable to allow the question of the binding character 
of the mortgage by the widow to be seitled in the mortgage suit 
itself instead of being postponed to a later litigation. In Indar 
Kuar v. Lalita Prasad} the daughter was ducing the mother’s 
lifetime allowed, in the mortgage suit itself, to plead and prove 

. that only the mother’s limited interest could be sold on foot of 
the mortgage, as the debt had not been borrcwed for a purpose 
binding on the estate, 


We may now proceed to the next question. Suppose the 
presumptive reversioner is impleaded in the mortgagee’s suit, is he 
bound to plead on the question of the binding character of the 
widow's mortgage. It is submitted that on the principle laid 
down in cases like Sri Gopal v. Prithi Singh’? he is bound to 
do so, on pain of being precluded from ever afterwards raising the 
question himself when he becomes the actual reversioner. The 
doubt suggested as to this in Bhagirathi Das’s Case 3 seems 40, us, 
with all respect, unfounded. The following passage in Jones on 





1. (1882) I. L.R. $ A 532. e` 2. (1902) I. L. R. 24 A, 499 (P. C.) 
3. (1913) I. L, R. 410. 69. 
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Mortgages (S. 1439) is apposite in this connection :—“ Where 
the complainant states such facts as will if admitted subject the 
defendant’s title tc the plaintiff's mortgage and to the relief 
sought, the defendent may be estopped from afterwards setting 
up his interest as against the judgment in the foreclosure action. 
The judginent rendered is conclusive between the same parties 
and their privies, upon all matters embraced within the issue in 
the action, whether the issue was joined by the defendant or left 
unanswered. Thus, ina suit upon a mortgage made by a life 
tenant but parportiag to convey the fee certain contingent re- 
maindermen were made parties, the complainant alleging that 
their interest was inferior to’ the mortgage, and a decree was 
rendered against them by default. It was held that the decree 
barred their interest and gave the purchaser at the foreclosure 
sale a good title.” The decision in Kanai Lail Khan v, Sashi 
Bhusan Biswas 1, is distinguishable on the ground that in that 
case the reversioner was brought into the mortgagee’s suit only as 
‘legal representative’ of the widow, on her death pending suit and 
the Court accordingly refused to allow him to raise the question of 
‘necessity,’ which was a new plea not open to the widow herself. 

If the reversioner pleads and the question of necessity is decid- 
ed, one way or tae other, there cam be no doubt that the 
question cannot afterwards be raised once again, if he himself 
becomes the actual reversioner. (Cf. S. 48 of the Specific Relief 
Act) see also Beardzley v. Beardsley 2. The rule of res judicata 
would be the same whether the presumptive reversioner figured 
as plaintiff in the former suit or as defendant. But if some one 
else turns out to be the ‘actual’ reversioner after the widow’s 
death, the question 2f the effect of the presumptive reversioner’s 
omission to plead in the mortgagee’s suit or of the operation of 
the adjudication on the question of necessity in that suit, presents 
some difficulty. Is seems however clear that even in respect of 
this question there is no reason for making any distinction bet- 
ween cases in which the presumptive reversioner has come 
forward asa plaintiff and those in which he has been im- 
pleaded as a defendant. He may be fairly deemed to fill 
a representative capacity Cf. Venkatanarayana Pillai ~. Sub- 
bammal 3 as muca in the one case as inthe other; and if 
the decision of the Judicial Commitee in the last cited case is to 


——— 





1. (1881) I. L. R. 6 O. 777. ` 2 *(1899) L. R. I. Q. B. 746. 
3. #1915) 1. D. R. 38 M. 406 (P. C.) 
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be interpreted as giving support to the application of the rule’ of 
res jud cata in favour of the ‘actual’ reversioner though be was 
not the. plaintiff in the former suit), the rule will equally apply 
against the reversioner in similar circumstances, at least in cases 
in whick the adjudication was obtained after fair contest. But we 
do not think that even this construction of that decision will 
justify the extension of the rule of ‘ construstive res judicata’, as 
laid down in Sri Gopal v. Prithi Singh 1 to such cases, so as to 
bind the actual reversioner by the default or omission of the 
presumptive reversioner impleaded in the forme? suit. 





SUMMARY OF ENGLISH CASES. 


In re Mariette. Mariette v. Governing Body of Aidonliam 
School, (1915) 2 Ch, 284. 


Charity—Bequest to governors of a schoo: for building Fives’ 
courts in the school — Bequest for prizes in. athletios— Statute of 
Elizabeth 43 Eliz. C. 4. 


A testator bequeathed to the Governor f a school a sum of 
£ 1,000 for building Fives courts or squash racket courts or for 
some similar purpose to be determined upon by the Governors. 
He also bequeathed a sum of £ 100 to the headmaster of the 
school for the time being, so that the interest on the sum might 
be used for giving prizes in athletics. The school was founded as 
a free grammer school and was a charity within the statute of 
Elizabeth. Held, that both the legacies were valid charitable be- 
quests, it being essential in a school of learnmg thas there should 
be organised games as part ai the daily routine.. 





In re droion Faber vy. Croxton, 1918) 2 Ch, 291. . 


Will—Annuity—Charge on Realty and Personality—In- 
sufficiency of income—Deficiency paid out cf corpus-—Recoupment 
—Tenant for life and remainder man, liability of. 

A testator bequeathed annuities charged upon the income 
and corpus of his residuary estate. The whole of the estate was 
settled in strict settlement upon his son and grandson. The 
income was insufficient to keep down the annuities, About 
£52 had been paid out of the capital, to satisfy an dnnuitant who 
bad died in 1911 and also the surviveng annuitants. It -was 
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expected that there would be surplus income in the hands of the | 
tenant for life after satisfying the annuities. 

Held, the tenant for life could not be ca'led upon to replace 
the deficiency raised out of the capital, having regard to the fact 
that the annuities were charged upon the capital as well as income. 
Prince v. Cooper 1 fol owed. 





In re Stoodley Hooson v. Locock, (1915) 2 Ch. 295. 

Will—Construction—Codicil, effect of—Residuary bequest in 
will-—~Bequest in codice of “the residue of my estate not bequeath- 
ed by the will” —Effec* of. 

A clear and unambiguous gift in a will can be revoked by 
codicil only by words equally clear and unambiguous as those of 
the original gift. 

Hearle v. Hicks 2. > f 

A testator by his will made certain specific bequests and 
devised certain lands for charitable purposes, and thereafter devis- 
ed and bequethed all his real and personal estate, not disposed of, 
to his trustees to hold in trust for certain religious and charitable 
purposes. Later on, the testator made a codicil in which after 
referring to his will, confinued, “The residue of my estate not 
bequeathed by the above will I give and bequeath to Mabel... 
absolutely, and I appoint her sole executrix of this codicil.” The 
testator died soon after. Held, that what passed under the 
bequest in the codicil was such portion (if any) of the residue as 
might ultimately turn out not to have been effectually disposed 
of by the will and no more. 


In re Cadbury Brothers’ Application, (1915) 2 Ch. 307. 
Trade mark—Label—Registration—Name of a distinctive 
character—Disclaimer—Trade Marks Act, 1905 (6 Edn. 7 c. 15) 

Ss. 8,9 and 18. ` 
An application was made by Cadbury Brothers, Lid., to the 
registrar of trade marks, to register as a trade-mark a label con- 
sisting of a wreath or borde> of five Tudor roses enclosing the 
words “Tudor chocolates mace by Cadbury,” the word “ Tudor, ” 
being in the most prominent type. There was evidence to show 
that for 12 or 13 years, the word ‘Tudor’ had been distinctively 
used with reference to the gocds of the applicants. The registrar 
in accordance with a recent practice refused to register except on 
1. (1858) 17 Beav. 187, © 7 a, (1882) } Cl. and F, 20, fol, 
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“the condition of the applicants eee any right to the 
‘ exclusive use of the word “Tudor.” 

Held, that the registrar was wrong in acting on a supposed 
rule of practice and the registration in the present case ought to. 
proceed without insisting on any disclaimer. ` 

The discretion conferred on the registrar or the Court by S. 
15 of the Trade Marks Act, 1905, to a require a disclaimer of any 
right to the exclusive use of any part or parts ofa trade-mark 
should not be exercised so as to place upon ihe register disclaim- 
ers which are unnecessary in law. 





In re Ruben, (1915) 2 Ch, 313. 

Alien Enemy—Life assurance policy—Deposit with enemy as 
security—Policies out of surisdiction—Hnemy property—Applica- 
tion to vest policies in custodian—Trading withthe Enemy Amend- 
ment Act (1914), (6 Geo. 5 C. 12) S. 4 (1). 

An English firm of two partners had deposited with one 
Ruben, an alien enemy resident in Germany certain policies of 
assurance on the respective lives of the partners, as security for 
certain bills which Ruben had accepted on behalf of the firm. The 

, firm became bankrupt later on. One of the partners died and the 
policy became payable. The trustee in the bankruptcy applied, 
under S, 4 of the Trading with the Enemy Amendment Act, 1914, 
for an order vesting in the custodian, ths two policies or in the 
alternative, the right to receive the moneys thereunder. Held, 
that the only property which could bs vesied in the custodian 
under the Act, was enemy property. The charge on the policy 
was enemy property, but the applicant was not interested in it. 
The application was therefore dismissec. 





Duncan Fox and Company, v. Schrempet, (1915) 3 K. B. 355. 


Sale of goods C. I. F. contract—Perfermance of, impossible 
owing to war and illegal being against proclamation—Effect on 
rights of parties. 

An English firm sold to another firm a quantity of Chilian 
honey to be delivered at Hamburg in Germany, payment to be 
made at Liverpool in exchange for shipping documents on pre- 
sentation. The.honey was shipped cn board a German steamer 
and while on high seas, war was declared between England and 
Germany and the Proclamation agairst the trading with énemy ` 
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was issued. On the same day the bill of lading was tendered to 
the buyers who ref.sed to accept the same. 

Held, that they were entitled to do so as the further perform- 
ance of the contract by either parties would have involved illegal 
acts. : 


Fratelli Sorrentimo v. Buerger, (1915) 3 K. B. 367. 
- Charterparty Slipping—LEffect of sale of ship before date 
fixed for loading. í 

Certain ship-owners agreed that their ship should proceed to 
a certain place and thare load a complete cargo. Before the ship 
reached the place, ther sold the ship with the benefit of the con- 
tract for loading. i 

Held, that the sals did not excuse the charterer from loading 
the vessel according to contract and on the finding that the origi- 
nal owners and the purchasers were always willing to perform 
the contract and did in fact tender the ship for loading at the 
place. . 

‘Held, that the original owners had not put it out of their 
power to perform the contract. 





JOTTINGS AND CUTTINGS. 


Professional Hthics-—Ought a lawyer to defend a prisoner 
whom he believes to be guilty ? Mr, Justice Darling in a case in 
which a solicitor was the plaintiff made some observations on the 
familiar problem which ought not to be unrecorded. He pro- 
tested, says the “London Globe” against the notion that a lawyer, 
whether barrister or solicitor, is under an obligation to cease to 
conduct a case which he realises to be bad. “If an advocate in 
the course of a trial for nmurder comes to recognise that his client 

‘is guilty, is he” asked tha learned Judge, “to say to the court, 
“Hang my client?” To lawyers this counter-query with its self- 
evident response effectually places beyond the realm of argument 
the original question. They know that when once embarked on 
a case they cannot retire therefrom without the consent of the 
client or the court, and to come before the latter with a revela- 
tion of facts damaging to the person they have chosen to defend 
in such a breach of confidence that no lawyer worthy of the name 
could be found to commit it. Moreover, even if a lawyer were 
himself willing to commit such perfidy, the law itself, having 
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regard to the sacredness of the relation subsisting between attorney 
and client, would from motives of public poliey effectually seal 
his ‘lips. But. how about a lawyer accepting a retainer and 
voluntarily’ engaging in the defence of an accusec person where 
he has, prior to his retention, direct knowledge of the prisoner’s 
guilt, derived, we will say, from the accused’s own confession ? 
Is not such a defence highly unethical nd evidence of a 


professional depravity in the lawyer who will dare zo undertake it, 


the pseudo-moralist asks? And Lord Macaulay in his glittering 
style inquires, “ Can it be right that a man saoulc, witha wig on 
his head and band round his neck, do for a guinea what, without 
those appendages, he would think it wicked and infamous to do 
foran empire?” To this rhetorical questior we answer simply, 
“It can.” The public hangman or chief e-ectrccutioner can by 
virtue of his office and under warrant from she state legally and 
morally deprive of his life at the appointed time a murderer 
condemned to die; but let any one before such time seek to 
accomplish his death by lynch law or otkerwise, and it is the 
duty of the Sheriff or other proper custodian to defend him to the 
utmost, even to the point of taking life, althoagh the prisoner may 


be rightly deserving of death. His death, however. the law and good’ 


morals say, should be accomplished only br dre process of law. 
The trouble with most detractors of the :egal profession is that 
they fail utterly to comprehend the principle cn which advocacy 
is based. Advocacy implies nothing more than the substitution 
for an actual litigant of a person professing special skill and learn- 
ing in litigation to do on behalf of the litigant and in his stead all 
that he, if possessing sufficient knowledge and ability, might do 
for himself with fairness to his opponent. Every man, accused of 
an offence, has a constitutional right to a trial according to law; 
even if guilty, he ought not to be convicted and undergo punish- 
ment unless on legal evidence, and with al. the forms which have 
been devised for the security of life and livarty. As former. Chief 
Justice Sharswood of Pennsylvania has wisely said: “These are 
the panoply of innocence, when unjusfly arraigned; and guilt 
cannot be deprived of it, without removing is from innocence, ” 


` To conduct his defence in accordance with the forms of law, a 


prisoner, no matter how guilty, is entitle to the benefit of coun- 

sel and force the latier to act under pain of punishment for con- 

tempt if he fails to discharge his duties ozoperly. It can therefore 
2 1 
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not be improper or unethical for an attorney to do what the law 
can oblige him to do, and this principle is embodied in the codes 
of professional ethizs adopted by many-states which provida that 
“an attorney cannct reject [or is not, bound to reject] the defence 
of a person accused of a criminal offence because he knows or be- 
lieves him guilty. It is his duty by all fair and honourable (or 
lawful) means to present such defence as the law of the land 
permits to the end that no one may be deprived of life or liberty, 
but by due process cf law.”— Law Notes. 
* KA 
New san of Hajority rule :— - 
.“ What’s.the charge” ? asked the magistrate. 

“ He stole my pig, your honour” said the plaintiff. 

“ Have you any witnesses ? ” asked the magistrate. 

The plaintiff produced three men, who swore that they saw 
the defendant steal .tke pig. 

“ But I have 10 withesses who didn’t see me steal the pig, ’ 
announced the defendant. 

“ His honour counted busily.” 

“That’s right,” he said when he had compared the number 
of witnesses on the -tvo;sides. 

“In this country majority rules,” he announced. | |, 

“ The prisoner is discharged.” Law Students Helper, 

ka Ka 

Humor of the Law.— The P of the bar ERE EN 
was very busy and ratker cross. The telephone rang. 

“Well, what is itr’ he snapped. 

“Tg that the city gas works?” said a woman’s soft voice. 

“No, madame,” roared the secretary, ‘this is the San 
Francisco Bar Associat-on,”’ 

“Ah,” she answered in the sweetest of tones, ‘I didn't 
miss it so far, after all did I?”—Central Law Journal, Vol. 82, 
No. 18. WE 

Matrimony in Jewish Law.— The first article of the Eben 
„Hazer (ie. the Rock of Salvation) an authoritative code of Jewish 
"Law declares: “Marriage is for mana religious and social obli- 
gation ; he who does not marry is considered quilty of homicide.” 

Death of two retired Judges.—The careers of Sir George 
Farwell and Sir Thomas Bucknill, which, to the sincere sorrow of 
the whole profession, have ended within the last few days, were, 
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orn in 1845; 
. coincidences, 


in some respects, strangely paralel; 
both reached the Bench-in 18995 ja fic 












however, there was little of resemblance .aboil . Sir George 
Farwell was one of the strongest- [= Ir judges of our 
time. His judgments were expressed i virile a seful English, 


and some of them, particularly-that he deliver in the Taff Vale 
Case, were notable contributions.. to. ‘legal history. To kis fine 
judicial temper he joined a raredndependence-ni- judgment, which 
found fitting expression in the-protests he made more than once 
in the Court of Appeal againsi-the encroachments cf the executive 
upon the province of the ks oh Sir, Thomas ` Bucknill was a 
judge of a different type. Not-by-any, Specialigift of legal scholar- 
ship did he win the high regatd-in which he-was held; it was by 
the less conspicuous but not lesiimpdrtant g gifts he displayed as a 
nist prius judge— his keen sensa of fairness }-his painstaking in- 
dustry, and his breeziness of vefiiperament—that he achieved. the 
the wide popularity he enjoyed There was ‘always something of 
: the country squire about hingi bi “but nothing of his narrowness. 
Everybody will regret that SiriGeorge Farwell and Sir Thomas 
Bucknill, after a long record ~of judicial service’ faithfully given, 
did not live longer to enjoy the-teisure theyigiad so well earned. 
—Law Journal, October 9. pe e T 
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Macaulay and the Law Macaùlay, who “was a paja of 
the Northern Circuit, had, likesomany other! embers of the Bar 
who have abandoned the profession to win renown in other spheres 
a strong dislike for the law;—though he overcame it somewhat 
when he went to India as legaltmember of the Yiceroy’s Council. 
‘Nothing is more characteristie-f the man,’ writes his biographer, 
‘than the contrast between--his unconquerable aversion- to the. $ 
science of jurisprudence at the time when he was ostensibly pre- 
paring himself to be an advocate, and the zest with which, on his 
voyage to India, he mastered that science in principle and detail 
as soon as his imagination. 
responsibilit‘es of a law-giver’. It was 
seeking in vain for clients cn the Northern ircuit, not long after 
his call to the Bar in 1826, that he penned -the newly discovered 
Latin verses which have been published. in the Times. They 

show how the young batrister; bored by circuit life, turns lovingly 
to Cambridge. He describes—to quote ‘the: .; translation supplied 
by the President of } Magee cole Oxford—kow ‘ the Court’s 










hile Macaulay was 
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loud murmur s, and how .the ‘crowding clients’ chatter 
mony and conflicts of forensic life kave no 
e Bar's persuasive tone, 
of javelin’d satellite, 
„who stares at shoulders white 

With shcwy tresses not their own, 
can keep his thoughts from turning to his old Cambridge rooms. 
Macaulay, indeed; never took seriously to the Bar as a profession. 
‘ After the first year-or two of the period during which he called 
himself a barrister ’ writes Sir George Trevelyan, ‘he gave up 
even the pretence of reading law, and spent many more hours 
under the gallery cf the House of Commons than in all Courts 
together. Probably, if Macaulay had chosen to apply himself more 
diligently and patiently to the profession he might have won a 
great name in it. ‘It was not hard.’ he writes of Bacon, ‘for a 
man of his powers to acquire that very moderate portion of tech- 
nical knowledge which, when joined to quickness, tact, wit, inge- 
nuity, eloquence, and knowledge of the world, is sufficient to raise 
an advocate to the ‘highest professional eminence.’ Possibly a 
personal note may se detected in the sentence in his famous essay ; 
but the world, including the Bar, has good reason to -be glad that 
the essayist and historian was not lost in the advocate or judge. — 
Ibid October 16. 
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Miscellany.—Not long after Sir Thomas Bucknill was made a 
judge he had before aim, at the Derby Assizes, a young girl charged 
“with murdering her infant by throwing it down theshafé of a dis- 
‘used lead mine. Sae was acquitted of the capital charge, but for , 
concealing the deata of the child was sentenced to three months’ 
imprisonment without hard labour. Her sad case appealed to his 
sympathetic nature, and before leaving Derby he wrote to the 
girl’s father : —" Assize Court, Derby, February 28, 1899. Sir,— 
I am the judge whc sentenced your daughter, Emily Gilbert, on 
Saturday to three months’ imprisonment for the concealment of 
birth of her recently born child, and I have been to the gaol to-day 
to see her and talk so ker, and I have told her that I am writing 
to you. She seemed very sorry for the past, and I want you to 
tell me that when ehe comes out of prison you and her mother 
will forgive her and take her back, and try to help her to make a 
new start. Į know how angry you must have felt with her, bug 


ae 
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at tke time it would be a very; Yigreat bane me to know from 
you -hat you and her mother ill overlook the past, and will not 
be aay longer angry with her; J that she mey be encouraged to 
maks anew beginning by yoiir help.—I am, yours faithfully, 
T. F. Bucknill.’ No judge. eguld have written just like that who 
had not the double gift of sound sense and 4 a kindly heart.—Jbid. 
A Legal V. C.—The proféssion will have heard with special 
sorrow of the death of Lance-Corporal Keywoth. V. C., who was 
aclerk in the employ of Messrs. Burton, Scorers & White, 
of Lincoln, when he joined the King’s Forces at ihe beginning of 
the war. He was awarded thé Victoria Cross for his conspicuous 
bravery at Givenchy in May, and has now died of wounds received 
in astion in France. He is the only soldier associated with the 
lega profession who has won the V. C., ane every lawyer in the 
courtry, proud of the distinction he achieved; wil. sincerely regret 
the death of so young and gallant a comrade.—Idid October 28. 
Xe ik 
Miscellany.—Lord Reading was nea a banquet given 
by tae New York Bar Association on Octcker 14, He received 
an Cvation from the gathering, which included all the prominent 
lawrers in the State of New Yorki Lord Reading, in the course 
of h.s speech, said that the duty of the law “was 30 secure justice. 
_‘ Ths idea that itis the duty-of the law coùris to dispense law is 
beccming obsolete, he is ‘reported to have said. ‘It is 
recoznised that the true duty of the courts_is to dispense justice. 
I have been much impressed by the undesirability of recording 
decisions that do not involve new principles, bu only apply old 
principles to new facts.’— 
His Honour Judge Atherley- Jones, K. C: , M. P,, in addressing, 
-as Eecorder of Newcastle, the Grand Jury at the Michaelmas 
Quaster Sessions, expressed his pleasure ab tha appointment of 
the Town Clerk as Clerk of the Peace, ard remarked that he 
understood that the duties of Public Prosecctor, which had 
hitherto been discharged by - the Clerk of the Psace, would now 
be Gischarged by another gentleman. It woulé be wrong and 
inccnsistent with the principles of the administration of justice 
that a person who was directly associated with the prosecution of 
criminals should share in any degree in the discharge of the 
judizial duties connected with the trial of these prisoners. It 
was a great mistake, although it was a very common one, for those 
asscciated in the administration of the law 50 speak in terms of 
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highest praise of the integrity of the Judicial Bench. The inte- 
grity was not due tc-the fact that they who performed those duties 
had a double dose of original righteousness, but it was really due 
to the excellence of our system and the vigilance with which the 
discharge of justice was scrutinised and supervised by the public , 
and by the Press. In the days befcre that scrutiny and supervi- 
sion were exercised, the greatest abuses were associated with the 
discharge of the Cuties of the Judicial Bench. . In these days of 
stress and storm there was no question that they who were 
concerned with the administration of justice should take the 
uttermost care that the liberty of the subject should not be rashly 
or wantonly interfered with by the executive. Owing to the 
present condition of affairs, and inevitably in some cases, there 
had been some confusion between the discharge of judicial and 
executive duties. He for one entertained no fear that any injury 
was likely to ensue zo the country by our maintaining inviolable 
| the principles of, British justice—fair and open trial.—Ibid. 





' CONTEMPORARY LEGAL LITERATURE. 

“ The cunning livery” is the heading of an article of interest 
“in the American Law Review for September-October, in which the 
history of the except ons engrafted on the doctrine of caveat emptor 
is dealt with. The writer shows how inthe beginning there was 
an action only if there was a lie warranted but how gradually an 
action came to be raccgmised for al) lies and how finally an action 
is now maintainable on any affirmation provided a contract is 
intended. It may te an indication of the growing degeneracy of 
the times or it may be an indication of greater truthfulness and 
trustfulness.. In assessing damages, for breach of warranty, 
American Courts seem to be divided into two schools. One school 
allows only the amount of loss, that is to say the difference 
between the price paid and the aztual value of the goods sold 
while the other school allows the difference between the 
actual value and the value that the goods would have realised 

if the affirmation wes made good. l 
In another article, the extent to which the pardoning power is 
vested in the executive, the legislature and the judiciary in the Unit- 
ed States of America is discussed. The power vested in the King in 
England is vested in America in the Presidents and the Governors 
: though properly speaking, it must vest in the people. Properly 
speaking “pardon” is neither a legislative, nor a judicial but an exe- 
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cutive function. But the legislatures have rdorbtedly power to 
pardon not only individuals, but also issue general pardons, though 
the federal legislature as a ‘legislature of limited powers may not 
possess that power. As instances of the judic-ary power of pardon 
are given power to stay execution of sentenceitsmporarily pending 
appeal for instance, indefinitely as when the Court finds the verdict 
unsatisfactory. There isa conflict of opinion :n America as to the 
constitutionality of the exercise of this power. The indefinite 
suspension of sentence is another way in! which the judiciary 
exercises the power. This power is more la-gely recognised in 
America than the power of staying execution indefinitely. Certain 
statutes have conferred upon the Courts, -power to suspend or 
remit sentence on good behaviour. Courts ‘are also recognised 
to possess the power to remit fines, etc., in’ cases of contempt of 
Court. Prison authorities are also given certain powers under 
statutes to discharge prisoners on good bshariour, 


Lawyers have always dominated American political life—to give 
one instance, 22 out of the twenty-seven presilen:s of the United 
States of America have been lawyers. The--writer of the article 
headed “lawyer and democracy” regrets that the lawyers are not 
keeping pace with the times and instead of being on the side of 
progress, are too much attached to the past aad wholly unable to 
throw themselves into the future, He traces this defect to the 
lawyer’s method of the study of case law. The lawyer is unable, he 
says, to reconcile himself with the recognition of zhe rights of the 
State against private property.’ He’ exhorts lawyers to take their 
inspiration from the great Jaman who sigred the Declaration 
of Independence. ' 7 „e 


Mr. Norman Bentwich E the extent to which recogni- 
tionis given to Jewish Law in private internazional jurisprudence. 
. It varies from the complete adoption of it in the crient to govern 
all the personal relations of native Jews to the bare admission of it 
in France as a system chosen by certain foreign cvuntries to regu- 
late the conditions of marriage in Europe. In England, Jewish law 
"is recognised to the extent that Jewish form: of marriage is an 
accepted form of marriage for Jews, but the capacity of the parties 
to the marriage is to be wholly, determined by reference to English 
Law. Russiaand Austria entrust the question of personal status 
largely to the Rabbis and recoghise their decrees cf divorce while 
England does not recognise.any system of divorce other than that 
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allowed by the Act 0 1857. This works a hardship on Jews 
domiciled and married in Russia or Austria and since settled in 
England, the grouncs on which divorce is allowed under the 
Rabbinical law being much wider than those under the English 
Law of divorce. 

Though choses in action have properly speaking no locality, 
for certain limited pu-poses they are treated as having a locality, 
A writer in the Canedian Law Times for September, deals with 
this question at some length. The locality may vary according 
to the purpose for which it is sought to be determined. It may 
have one locality fœ enforcing or administering it, or another 
to determine rights of successim and quite a third one 
for purposes of incon-e-tax. The case of specialty debts seems 
to stand under the English Law on a special footing, the special- 
ty being supposed to be wherever the bond is to be found. 

Another writer in the same journal considers the question 
whether in an action on contract, damages for injured feelings, 
indignities, etc., can be had. He thiriks on the authority of Addis v. 
Gramophone Company 1 that under the English law it cannot; 
though in a recent case in New York in which an action was 
brought against the Cunard Company by a lady passenger on 
board a steamer ofthe company for damages for indignities 
suffered by her at tae hands of the examining ship’s doctor, the 
Court held that the orly question in such cases was whether the 
damages were too remote and they held that in that particular 
case, it could not be aeld too remote. The writer controverts 
this position and, argues that the ground on which English law 
generally disallows damages for injured feelings is not remoteness 
of the damage but ths impossibility of valuing the damage in 
terms of money. 

We welcome the new Journal, “The Lega] Miscellany and 
Review” from Calcutsa, “ Are laws judicially noticed.” “Fraud, its 
effect on contracts ard judicial proceedings. ” “ Crime and crimi-: 
nal law—a comparative study ’’ are some of the interesting Bribie: 
in the issue of this Journal for September. 


1. L. R. (1909) a. 6. 488, 


‘The Madras Law J ournal. 
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SUMMARY OF ENGLISH CASES. 
wakes Combe, Reid and Company v. Berners: (1915) A, C. 885, 
Statute—Construction—Intention of legislature—To be inferred 


from language wsed—Consideration of consequerces wnsafe— 
Finance Act 1912 Sec. 2. 


Per Viscount Haldane, L.C.—The intention (of bhe legislature) 
must be found in the language finally adopted in the statutes under 
construction and in that language alone. No doubt general words 
may in certain cases properly be interpreted as having a meaning 
or scope other than literal or usual meaning. They may be so 
interpreted where the scheme appearing from the language of the 
legislature, read in its entirety points to consistency as requiring 
the modification of what would be the meaning apart from any 
context or apart from the purpose of legislation as appearing from 
the words which the alaka had used or apart from the general 
law. 

Per Lord Parmoor.—The consideration.of consequences is an 
unsafe interpreter of a statutory enactment. Thers is no case in 
which it is more important to remember this caut.on than in the 
interpretation of a section in a taxing act, expressed in general 
terms, applicable to a large number of varying business arrange- 
ments. The Court has seldom suficient information to know 
accurately to what extent the suggested anomalies occur in practice 
or what weight should be attached to selected instances.’ 

Their Lordships accordingly declined to accept the construc- 
tion put upon a section of the Finance Act by the Court of Appeal 
_on its view as to the intention of the legislature. The section 
provided that “where the licensed premises are held under a 
lease mide before the Act, which does not: consain any cove- 
nant by the lessee to obtain a supply of the intoxicating liquor 
from the grantor, tĘ1e lessee shall be entitled fo recover a portion 
of the increase in duty from the grantor.” The, question’ before 
the House wis whether a mesne lessee who was not the person in 
occupation or the holder of a license (his sub- lessee being the holder 

11 
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of the license and n occupation of the premises) was entitled to 
the benefit of this provision. The Court of Appeal held that the 
legislature intendei to benefit only the licensee in possession who 
had to bear the additional burden. 





Eastwood v. Ashton: (1915) A. ©. 900. 


Vendor and purchaser —Conveyance—Plan—Falsa demons- 
tratio— Implied co-:enants of title—Bar by limitation—If within. 

Where there are several descriptions in a deed which when 
evidence of surrounding facts is admitted, are not consistent one 
with the other, thsre is no general rule by which the Court can 
decide which description ought to prevail. But ceteris paribus the 
more detailed and precise the description the more likely it is to 
accord with the zeal intention of the parties, The maxim 
falsa demonstratio non nocet is useless unless and until the Court 
has made up its mind as to which of two or more conflicting 

- descriptions ought under the circumstances, to be considered the 
true description. ‘he order in which the conflicting descriptions 
occur is not at all conclusive. 

In a sale-deed there were various descriptions such as acreage, 
name of the farm, of the occupant none of them being however 
wholly accurate on any hypothesis but there was a recital in the 
document that the premises were more particularly described in 
the plan attached. Held that the description given in the plan 
should prevail. ; 

Adverse possession for over the statutory period by a stringer 
is a defect of title for which the vendor is liable for breach of the 
implied covenant for.title under S. 7 Cl. 1 (A) of the Conveyancing 
Act. 





Pate v. Pate, (1915) A. C. 1100. 

Ceylon Ordinance—Partnership—Writing—Requirement of ` 
— Stare decisis. 

Under a Ceyl-n Ordinance “no promise contract, bargain or 
agreement, unless it be in writing and signed by the party making 
the same, etc., shall be of force for establishing a partnership 
where the capital exceeds 100 £. provided that this srall nos be 
“construed to prevent third parties from suing par.ners, etc.” 
Plaintiff in the case alleged that there was such a partnerskip 
which carried on business for some time when it was dissolved, 
that the defendant was in possession of assets notwithstanding the 
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dissolution and claimed account, etc. The Ceylon Courts held that 
in such a case, the ordinance did not apply. There was a course 
of decisions to that’ effect. “Their Lordships held that the 
Ceylon decisions were wrong and that the plaintif could not 
prove the partnership. 5 : l 

To the argument of stare decisis, their Lordships answer 
“ Their Lordships think not only that.their decision was erroneous 
but also that even after the interval of 44 years it ought- to be 
overruled. The present is not one of thosa cases in which 
` inveterate error is left undisturbed because titles and transactions 
have been founded on it which it would be unjust to disturb. 
There,can be few partnerships in Ceylon, still in operation or 
unliquidated in which writing has been dispensed with on the 
faith of these decisions. If parties choose fo disregard so ordinary 
and simple a formality as the ordinance requires, there is no 
` hardship in learning them to take the conseqtences nor is if in - 
any case sound to misconstrue a stabute for fear that in particular 
instances, some hardship may result. That is a matter for the 
legislature, not for the Courts.” Their Lordships add “ whenever 
the law enacts .that the truth shall be proved by one form of 
testimony. only and not by all admissible and available forms, 
there is peril of doing particular injustice for the sake of some 
general good and-even of enabling-some rogue to cloak his fraud 
by taking advantage of a statutory prescript:on the policy of 
-which was the-prevention of fraud. This the legislaturé must be 
taken to have weighed before enacting the ‘ordinanos, All that 
remains for judioial determination is its, vrug meéaring.” 


r 





Fred Wilkins ‘and Brothers v. Weaver, (LE15) 2 Ch. 322, 
Contract of service—Master and. servant—Breash of contract 
—Employment by subsequent master with notice—Damages. .. 
_ “Where an employee, who had entered into @ contract of ser- 
vice for a fixed term with his master, engaging to devote’ himself 
solely in the master’s business and not in amy way to ‘be con-. 
nected with any other business without the consent of the master 
_ With a prohibition against disclosing trade secrets and confidential 
‘information, in breach of’ the contract enters the service of another. 
“who was given notice of the contract by the former master, the 
person who engages him later’.is liable to the former master if 
he keeps the employee in service after notice af tha former con: 
tract which the employee had broken. 
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In re Lind Industrials Finance Syndicate v. Lind, (1915). < 
Ch. 346. (C, AJ a 
; Mortgag ge—Expectant share of next of kin of living person 
—Bankruptcy ana discharge before falling into possession— 
Effect on mortgage. : 

Where a perscn who is the presumptive next of kin of 
a living person morigages his expectant share and subsequently 
is adjudicated a barkrupt and discharged in bankruptcy and the 
mortgagee does not prove in bankruptcy, the adjudication and . 
discharge do not extinguish the mortgage; and a person who 
takes an assignment of the expectant share subsequent to the 
discharge does not take the property when it falls in possession 
free from.the mortgage. — 
' A mortgage of an expectant share does not merely create a 
contractual obligation which is extinguished by the discharge in 
-bankruptcy of the mortgagor, but creates an interest in the pro- 
perty in equity waen it falls in possession and as such is not 
extinguished by the bankruptcy and discharge, < 





H. Blacklock end Co., Limited v. C. Arthur Pearson, Limit- 

ed, (1915) 2 Ch. 376. 
` Copyright—Index to Railway stations in Bradshaw's Guide 

—Infringement—Monthly publication—Latest publication whe- 
ther a new edition cf an earlier publication whose copyr ight” has 
expr ed—Copyright Act, 1911 Ss. 1, 2, 7, 86. 

The plaintifs re the publishers and owners of the copyright 
in Bradshaw's Genaral Railway and Steam Navigation Guide, a 
monthly publication with a complete index-of Railway stations - 
‘in Great Britain and Ireland. The defendants for their purpose 
copied some portions ofthe index to Bradshaw’s Guide, cf the 
publications for years for which if the plaintiffs had a copyright 
had not expired by efflux of time. In an ‘action by the. plain- 
tiffs for the infringements of copyright with regard to portions. 
of the index. 

Held (1) Under the Copyright Act 1911, copyright subsists 
in every original “ terary work” which term includes compila- l 
tions; the listof names contained in the index to Bradshaw is 
entitled to copyrigks as much as any other part of the publication, 

(2) Dae index to the publicstion uf January 1914 is not 
merely a new editica within the meaning of the cop ynght law, of 
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the. publication’ for a ‘year whose copyright has expired. The 
Bradshaw of the month is a new work. A book which consists 
ef a specification of the cond:tions at the present moment of a 
constantly changing subject matter. is a new work even though 
some of the particulars given may not have altered from. what 
they were stated to be years bezore. 5 





Becker, Gray and Co, v. London Asscrance Corporation, 
(1915) 3 K. B. 410, 


Marine Insurance—Policy Construction —Peril of- capture 
—What constitutes—Attempt to avoid captuce—Loss of ventur e, 
"— Liability for. = 7 

In an action against underwriters on go2d8 under a policy 
on a voyage from Calcutta tò Famburg in a German Steamer, 
the question arose whether the goods were lost by any of the perils 
` mentioned in'the poli¢y'and in particular whether they were lost 
7 owing to men-of-war. The policy was against the usual perils 
including men-of-war, enemies; takings at sea, ani restraint of 
princes, The facts found were that, while the goods were at sea 
war broke out between Great Britain.and Germany and that, on 
being informed of that fact, the master put into a nautral port in 
order to avoid the risk of capture by hostile cruisers and with the 
intention of suspending the prosesution of the voyage until -after 
‘the termination of the war. It was also found that there was-no - 
chasing of the ship by a hostile man-of-war, that no such man-of 
war’ was sighted by it, that the ship was not driven -nto the neu- 
tral port-by the intelligence of a particular mam-of-war being’ in 
the neighbourhood, and that the master wert into that port 
‘because he feared that if he prosecutes his voyag= the ship- would 
-be captured. Held, that the goods were not lost by a peril insured- 
against. 

Although to constitute a loss by aside: a Ge facto ee is 
. not absolutely necessary, an attempt, to avoid capture is not the 
same as a loss by capture. The peril must have begun to operate’ 
or must operate sas and n not circuitously. 

Rex v. Judge Radcli-fe. ue Gshire County- Council Ex Fone 

(1915) 3 K. B. 418: 

Words—“ Without visible means of support’ ’— Meaning— 

_ Mental Deficiency Act, 1918 (8 and 4 Geo. 5 C. 28), Ss. 1, 2, 6. 
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Where the -questicn arese as to whether a “ defective” was 
“without visible means of support” w thin the -meaning of the 
section of a statute which rin as follows “a person who is a 
defective may be daalt with unde: this Act . . if in addition to. 
being a defective he is a person who is found neglected, abandoned, 
or without visible m2ans of suppor, or crually treated,” held that 
the words were appticable to cases where the defective was in fact 
not being maintainsd or taken care of, or, where, at all events, 
those who had taken care of him were turning him adrift or 
threatening to do s^ and that they d:d not upply to the cise of a 
defective who -was in a comfortable homs and was being properly 
taken care of, although he might have no property and those 
maintaining him night be under no obligation to do so. 





JOTTINGS AWD CUTTINGS. 


_ New Career foz Women.—A mew career for women is suggested 
by Mr. Hubert Hal, Assistant Kseper of the Public Records, In 
his- opinion there is a great Cpening duritg the war- for the 
employment of women as archivists. Certain ‘operations of the 
archivist could ba more neatly and efectively performed by 
women than by msn, and he hoped to see at least one xe in 
every ofice for the preservation of public records. 


Sa 


In Barton’s 7 Book Hunter’’—an old-friend of all who Jove. 
to potter in regions bibliograpiric—is a note which has always 
delighted us. “A late venerable practitioner in a humble departe 
ment of the law,” says the author, ‘‘ who wanted to write a book, ` 
and ‘was recommended to try kis hand at a translation of Latin 
law maxims as a thing much vanted, was considerably puzzled 
by the maxim, Catella realis non potest legari; nor was he quite. 
relieved when he burned up his Sinsworth and found that ‘catella’ _ 
means a ‘little puppy.’ There was nothing for it, howsver,. but 
obedience, so that he had to Zive currency to the remarkable 
principle of law that‘a genuine little whelp cannot be leit in 
legacy. He alsc translased Messis sequitur sementem, with a fine 
simplicity, into ‘Harvest follows the seedtime’; and Actor sequitur 
forum rei he made ‘ Tne agent must be in cours waen the case is 
going on.’ Copies of the book contaming these geins are exceed- 
ingly rare, some malicious person having put the author up to 
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their absurdity.” Burton does not disclose the name of the 
“late venerable practitioner” from whose work he quotes, and 
“ we in dreams behold the Hebrides” and in our slumber fancy 
we have founda copy of this rarity in the fourpenny box. In. 
our waking hours, however, no such success has attended our 
explorations, and we had regresfu'ly come to the conclusion that, 
like some other good tings, tha volume was mythical—that, as 
the lady said, who must have been related to the “ late venerable 
practitioner,” the book existed only “ in nudibus.” 


* 


But a writer in the Law Times has discevered that in naked 
truth the volume does exist, He has discovered that the author 
in question was one Peter Halkerston, a Scottish lawyer, who 
brought out his collection of mazims in 1823. He remarks in his 
preface that “ With regard to the translation it does not become 
me to say much. I trust, however, that on she whole it will be 
found pretty correct”! How carrect may paztially be gauged by 
the examples cited by Burton, who, however, does not cite the 
first one accurately; the maxim as given by Halkerston being 
Catella juste possessa am'tti non possunt, which :s delightfully 
translated thus: “ A little whelp (perhaps catt:e) lawfully possess- 
ed cannot be lost?! Many other instances of Halkerston’s 
translations are equally funny. Here are a few: Dolus versatur in 
generalibus, which is rendered, “ Craft is incons stent in general ” : 
Regest miata persona becomes “ The King is a mixed character ” ; 

Com munis error facit jus is turned into ‘ A common error makes 
“law necessary.’ A treasure to the connoisseur of legal literature. 
eS 


. A Chinese Witness.—Examination on the. soir dire is always 
apt to prove amusing. We take the following investigation of 
the competence of a Chinese witness from an American con- 
temporary :—“ Well, sir,’ said the advocate, “explain to the 
Court the nature of an oath.’’ “ Suppose me tella lie,” replied 

- See Yup, “ when [ gu die make, ne a heap of t_ubble, and -before 
that I catch plenty tlubble here far Melican judge send me Stlates 
plison.” “Humph,” sara the acvovate,. “suppose you tell the 
truth, what then?” “ Suppose I cella tluth, Mslican judge send 
your client Whisk y Jin to Stlates plison.” “Tae witness,” oad 
the judge plangi, is clearly qualitied. Let him be sworn,’ 


X k 
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A dangerous author Kipling! His famous line, “ The cap- 
tains and the kings depart,” was lately censored in this country 
(because no kings were present on the occasion referred to in thé 
despatch); and now the wife of a gunner in the U.S.A. navy is 
suing fora separaton because ha sent her a marked copy of 
Kipling’s “ Vampire.” The implication contained in the sending 
of Kipling’s volume to her isin her view the quintessence of 
cruelty, ‘‘A rag enda bone ania hank of hair” isthe rot too 
flattering descripticn of the lady in that poem if we recollect aright, 
and we have seen innuendoes constructed from less promising 
material. Asa basis for a separation decree the material in 
this country at ans rate is rather shin, since in Russell v. Russell 
(1897) A. C. 895, the House of Lords accepted the argument of 
learned counsel to the effect thet “ mere insult not of an aggra- 
vated character must be treated as being an incident of matrimony ” 
and is not legally 2ruel. 

x o % 


se 
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The Authorizy of the Schoolmaster. —A striking instance of 
the supposed confict between Law and Justice, or rather between 
what may be regerded as settled principles governing the relations 
of persons under the law as recognised by the Courts and the 
fluctuating opinicns of people outside, is aforded by the action by 
a schoolboy against his master to recover damages for a caning, 
which was tried n the King’s Bench last week (Nunn v. Selwyn; 
October 20, 21) The boy was given leave of absence for a day 
to see his brother, wao was going away on military service, but 
this was on the express promise that he would- return that night, 
He did not retura till the following evening, having been sent by 
his father to a pace in the country where the brotner was staying, 
and when he ga; back to school he was submitted fom his breach 
of the regulations and of his undertaking to a ‘ceremonial’ caning 
by the headmastzr, for which be now claimed, what he described 
in his diary as his ‘vengeance, There was no suggestion of 
indirect motive or want of Sona fides in the exercise of his 
judgment, on the part of the headmaster, nor’ was there any 
complaint of excess in the degree of punishment-—ihe only 
question was waether the masier had arignt in the circumstances 
to punish the boy at all. Mr. Justice Ridley, who tried the 
action with a special jury, expressed his personal opinion on this 
subject ata very early stage of the case; and when he came 
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-to sum up he said that, while there was mo question that the 
action of the defendant had been honest, it was for the jury to 
say whether his conduct had been ‘reasonable >t arbitrary.’ The 
jury having found a verdict fcr the plaintiff on which a stay of 
execution was granted, it will be for the Coat of Appeal to say 
. whether the direction of the learned judge was adequate, or 
whether the limitations of tha right to punish fixed by Chief 
Justice Cockburn half a century ago in a schcclmaster’s case (Reg > 
v. Hopley 1860) are ‘not to be preferred. hose limitations are 
that punishment must not be administered “for, the gratification 
of passion or of rage,’ and is must not bə ‘immoderate and 
excessive in its nature or degree. Beyond taat the old rule laid 
down in Blackstone (Commentcries, Vol. 1, =58) still holds—the 
_ tutor or schoolmaster stands in loco parentis ‘and has such a 
portion of the power of ths parent committed to his charge; 
namely, that of restraint and correction, as may be necessary to 
answer the purposes for which he is employed.’ That this power | 
of correction extends to cases where the offence is committed 
outside the school has also been established 1 a comparatively 
recent case (Cleary v. Cooth 1898) ; and as all these settled rules — 
seem to be challenged by the result in this zase, we shall await 
with interest the decision of the Court of Appeal on the delicate 
problems of parental dispensation versus seaca discipline which 
the contest involves. 


Miscellany.— Mx. Justice Darling contrizutes to the Novem- 
ber number of the Cornhill Magazine some verses entitled ‘A 
Letter from a Vacation Judge” They are a reply to a‘ tempting 
invitation’ to spend a holiday with a friend in the country who . 
has offered him the pleasures of hunting and shooting :— 


Your forest hounds may chase the deer,— 
From turnips to the stubble . 
The partridge fly—-I think I hear 
Your right and left speak double,— 
Yet I must mark the well-worn tale, 
As though to me a new one, 
Composed and learnt sy rogues on bail, 
And vouched by friends a true one. 
J—2 
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An alibi to prove, the thief 
Was watchiag with his brother 
Beside he: bedside— plunged in grief 
For their expiring mother. 


Most of the moderr poets of the Bench have been translators.: 
Lord Bowen’s literery gifts found expression in his translation of 
the ‘Aineid’; Mr. Justice Denman’s most notable achievements as a 
poet were his transation of Gray’s ‘Elegy’ into Greek elegiac 
verse and his rendezing of the first book of the ‘Iliad’ into Latin; 
Lord Justice Kennedy turned the ‘Plutus’ of Aristophanes into 
English verse; whi Mr. Justice Ridley is the author of a trans- 
lation of Lucan’s ‘Pharsalia.’ Many other Judges have written 
occasional verse, B.ackstone and Lord Selborne among the num- 
ber. The most famous judicial author of modern times was Mr. 
‘Justice Talfourd, whose tragedy ‘Ion’ was produced at Sadler’s 
Wells two years aber he was raised to the Bench, and whose 
sudden death in th Assize Court at Stafford is the theme of the 
best of Mr. Justice Darling’s poems, ‘On the Oxford Circuit.’ 
soos # 

What is the ozigin of the ‘patriarchal and apostolical num- 
ber of twelve’ in tae administration of justice, which Mr, Justice 
Ridley, owing to tae shortage of jurors, has expressed a desire to 
reduce ? Coke thought that it was enveloped in mystery, and lesser 
mortals (says the Globe) need not worry to inquire where he was 
baffled. What is certain is that, firmly established as the ‘legal 
number’ has become, it was not always treated as sacred. By a 
special statute of Henry VIIL., for instance, juries of six were 

-allowed in Wales, and a case tried in 1652, thought it resulted in 
a declaration that s Cornish custom of having similar juries was 
bad, showed that the custom had obtained pretty widely in the 
county. Grand:juries are nearly twice as large as ordinary juries, 
and so are juries at lunacy inquiries; while the number of the 
County Court jury which formerly was five, has recently been. 
fixed at eight. So shat there is nothing ‘sacred, after all, about the 
‘patriarchal and apostolical number’ though whether if is desira- 
ble to change it, ether in civil or criminal cases, is a question on 
which legal authorites are much divided. 
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BOCK REVIEWS. - eae thy 


CASPERZ ON ESTOPPEL—FOURTH EDITION, 1915, Butter-- 
worth & Co., (India) Limited, Calcutta. 4 : 


The scheme and merits of this book aze nae too well- 
known to the profession to require any lergthy description or 
commendation from us.. It is the only work on tke subject that 
incorporates both the Indian ard, the Englisa case law and, as 
such, it has already obtained a w-de popularity; while the accuracy 
of statement and thoroughness of treatment which characterise- 
the book have brought for it a well deserved recognition as an 
authoritative text-book. The demand for a mew edition within 
six years of the last one is ample proof of the want as well as the- 
utility of the book. The last eŒtion was a complete revision of 
the previous one, but the presem$ is substantially cn the same 
lines as the last one, the authorities however being brought up- 
to date, 2. e., down to October 1915. We heartily commend this 
edition to the profession. 





THE ALL INDIA CIVIL COURT MANTAL, Local Acts— 
Central Provinces, Law Printing House, Mount Road. 

We congratulate the publishers for the Sentral Provinces. 
Code. The legal profession will find it a fittire supplement to 
the Local Acts of other provinces and as supp ying a real want. 


SANJIVA RAU'S Indian Contract Act (Second Edition) Law 
Printing House, Mount Road. ' 

This book brings up to date Banjiva Raws publication of the- 
-enactment in 1906 which was so popular with she legal profes- 
sion, As is very properly printed out in the preface, this book 
occupies a middle place between the condensed digest and the 
learned treatises in the subject of contracts. Tks references 
to cases decided by the Chief Cctrts enhance =be value of the- 
| publication by making it useful to practitioners i in the Drove 
under Chief Courts. 


` 





SANJIVA Rav’s All India Digest, Criminal (1835 to 1915} 
Vol. I, Law Printing House, Madres. 


The rapidity with which the frst edition o7 this publication. 
has run out bears ample testimony to thie great need felt by lawyer 
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for this publication. We need only point out that the cases have 
been brought down to 1915 and the work has been thoroughly 
revised keeping its atility to the bar steadily in view. 





THE OFFICIAL DIARY, 1916—THE LAWYER’s COMPANION 
Diary, 1916, Lau Printing House, Madras. 


We have ver 7 great pleasure in announcing to the legal 
profession that ths:Law Printing House have brought out their 
-excellent diaries for 1906. These diaries contain a large amount ' 
of useful legal infozmation necessary for the daily use of the 
‘lawyer and his cle-k, The size of the diaries has been increased, 
chiefly owing to tke addition of pages for the year 1917 so as to 
enable practitioners to note up the prospective engagements of the 
-coming year. We have every reason to believe that the diaries 
for 1916 will ma=ntaia the high level of usefulness as those for 
the preceding years. 


[End of Vol. XXIX.) 


- The Madras Law. Journal. 
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NOTES. OF INDIAN CASES.. 

_ Annapurna Dasee ` v. Nalini Mohan Das, I L. Ry “420, 10, : 
- The conclusion of the learned J udges -in ‘this case, thai a 
` succession ‘certificate may be granted in respec of any portion of 
a -débt due fo a deceased person, certainly goes further than the 
authorities cited. ‘Impressed * as one may be’ "by some of the ” 
coniplications and hardships pointed out in Mahomed Abdul ` Hos: 
sain v. Sarifan 1, as resulting fromthe extreme view taken iri 
Ghafur Khan v. Kalandéni Begam %, it seems facrly clear that the 
Sucdession Certificate Act did net contemplate certificates being 
granted in respect of ‘fractions’ “af. a debt. Neztaer i in 8. 4 Wa 
which describes the claimant as a person “entitled to” the  étfests of 
the deceased person or to ‘any part theredf’ nor iiS. 7 (4) which 
deals with the case of ‘ more than one ‘applicart interésted i in the 

estate of the deceased’ is there anything to justify: a splitting” ‘up 
of the debt, whether by the court or at the Option of the applicant: 
The arguments of convenience or hardship are -eally matters ” “for 
the legislature. ` Much of the observations on ‘the present question, 
in Mahomed Abdul Hossain’ s case may well be said fo be biter, 
in the view there’ taken “by ‘the Teained Tudges a as to the nature 
of the’ right to ‘a deferred dower, 4 6. that if is not a ‘ single’ 
debt devolving (on death) on two or more heirs in | séveral shares, but 
that each heir has a distinct r ight, enforceable by himself, iù ‘respect 
df his share. . And as for.the-stress laid on the.diference . between 
the question of the grant of a certificate for a share and the : main- 
‘ainability of a-suit for a share, it ought.not-to. de. forgotten that 


‘4: the Act is intimately connected with procedure law. which is. adop- 


ted as the means of enforcing: ‘the.-Act, viz., ‘by: the péchibition - ‘in 
§.-4-that. no; Court.-shall passa. ‘decree except: ok ‘productiox: ofa 
certificate: n -Fhe -legislature ‘sheutd i “mo -bè- asêtnmed Ka bive 


Moses. = TAA b 160. KENI ste Ces 54. nee 
= (1910) TL, RAB3A. 887. Sri, -i 





a 
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provided for the grant of a partial certificate with the clear know- 
ledge that no suit.could be maintained on the basis of it. Even 
taking into conside-ation the poss-bility of voluntary payments by 
the debtors (when -hey are assure] protection under S. 16 of the 
Act),:the question cf ‘shares’ as between different heirs is not one 
always free from dificulty and it is difficult to assume that no ' 
provision for its deermination would have been made in. the Act, 
if the legislature Lad contemplated ‘such fractional certificates. 
Justice Mukerjee . may. be right n criticising the Allahabad Full 
Bench.in so far as they held that certificate duty. must be paid in 
réspect of the. whdle amount due to the deceased even . when the 


< debtor himself hae become’ entitled to a portion thereof as one of 


the heirs of the creditor (ct. ‘Mukemad Ali Khan v. Bibi Puitan iy 
bage a, claim for reduction of dut on the ground that as the debtor 
is, not solvent enoagh to pay the whole debt, the heirs are win 
to relinguish the recoverable portion. 

` Accepting ho-wever to the full, the force of Mr. J astine Mukher, 
jee’ 8 observations, -we doubt if he meant to lay down, that even with- 
out reference to. any ‘question, cf the, ‘share’ due to the applicant 
or any question, 0: ‘relinquishment of the: portion not, claimed, a 
person can at hs option obtain a certificate in respecs of any 
portion of a debt Jue to the deceased. This is practically what 


- the learned ‘judge: have held in she case under notice. The result 


‘would be—and the tenor of their observations would even seem 
to justify severa: successive applications by- the same. person for 
certificates i in respect of different portions of the:same deb;. Surely 
this ‘could not have been intended, though even such a view may 
not affect the revenue derivable le under the Act. 


Abdulla Hossein Chowdhury 2 v. Administrator General of 
Bengal, I. L. R, 42 C. 35. 

_ This case furnishes an illustration of the doubts and difficulties 
arising from tke multiplicity of legislative machinery and the 
piecemeal character-of the legislation governing India. In deter- 
mining vhe quession of the validity of S. 12 (2) .of the Limitation 
Act, in so. far as t applies. to applications for Jeave to appzal.to. the 
Privy Council, we doubt if much reliance could be placed on 

1. (1896) I L R. 19 A. 139. 
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the - fact '‘that-.S:- 8- of Act VI of 1874 was.submitted to and-ap- 
proved by the Judicial Committee; for even if this could.be 
taken to imply any consideration of or opia:on on the question 
of its validity, the provision as- it then stood did not really 
‘affect? the rule laid: down by the. Order in Council of 1838: 
Beyond reproducing. the limiration’ of sig months, if only 
added what even in the absence’ of such 2 provision, might 
have. been held as a matter of principle (well recognised 
though sometimes doubted) i.c., that if the six months expire 
when the court is closed the application may be made on 
the day that, the Court re-opens. The Limisstion Act of 1908 
distinctly interferes with the order in Council, by providing. for~ 
the exclusion of the time requisite for: obtaining a copy of the 
decree.. The only solid ground to proceed upon would seem to be 
that the High-Courts Act and the Letters. Patent clearly contem- 
‘plate the alteration of the existing Orders.in Council, by the exer- 
cise of the legislative powers of the Governor-General i in Council. 





-` Raghunath Dor 4. Sunda: Das Khetri, 1. Li. R, 42 c. 12 
P. 0). 

The observations in Malkariun v. Narhard A 1 oat aka; 
worded, have given rise to frequent misapprehens:on (if not also 
misapplication) as to the effect of: faults of procedure. Their 


` Lordships’ Judgment’ in the resent. case is'.based on the fact 


that the notice served'on the Official Assignee, after the insolvency 
of the judgment-debtor, merely called upon ham to show cause 


- why he’ should not be substituted in the su t for the judgment- 


debtors and did not ask him to chow-why the decree should. not 
be executed against him, ‘Technical as this distinction may seem, 
there is really, as their Lordships “point. out, a great deal to be 


_, said for it; but for this circumstance, it is impossible to see how 


the Official Assignee could have allowed the properiy to be sold. in 


. execution in respect of an unsecured debt. We cannot however 

| help. observing that it is’ dificult to see how £: 248 can apply to 
.._ the case. The definition of ‘legal representative’ makes, it clear 
© that it “hag reference only to Cevolution on ‘the. death of a party; 
a the Official Assignee i is not’ the ‘legal ` -represens sative’ of the insol- 
< vent. As for Ss: 32 ,and 872 of the Code of 1882 it is,.as-their 
nh CC OC AA AE CC A aa abaan 


' © L (1900) 1, 1.3, 25 B. 837, 
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Lordships point ouz, very doubtful if they can be availed of after 
decree ; and there i: the further question whether in the case of an 
action ‘in persona S. 372 can be applied at all, even if the in- 
solvency happened during the pendency of the suit; for in such a 
case there is no ‘dzvolution of interest’ in the subject-mamer of 
the suit (Cf. observations of Sir Bhashyam Iyengar in Punithavelu 
v. Bhashyam Iyengar 1, on Miller v. Budh Singh 2.) 

Reading througa the judgment one cannot help wondering how 
the learned J udges f the High Court gave effect to the title alleged 
under the execution sale. All that they say is that ‘the Official As- 
signee having been ¿dded and having taken no exception to the pro- 
cedure the sale must beregarded as having taken placein his presence ‘ 
and as binding on aim’ and Malkarjun v. Narhari 8, is relied on 
to get over all irregularity, In distinguishing the case before them 
from Malkariun v. Narhari 3 their Lordships of the Judicial Comi- 
mittee endorse the view taken in Gopal Chunder Chaterjee v. 
Gunamoni Dossee +. that a notics under S. 248 of the old Code 
(O. 21, R. 22 in the Code of 1908) is, essential to give the execu- 
ting court jurisdiction to sell the property as against the legal re- 
presentative of a deceased judgment-debtor. “This must be taken 
to overrule the mora recent decisions in Calcutta which hold that 
before a sale can bə set aside on the ground of omission to serve 
such a notice it must be proved that the omission has resulted in 
substantial injury Gee Kwmed Beeva v. Prasanna Kumar Roy $ 
and cases there cited.) In an earlier part of the judgment their 
Lordships express approval of the view taken in Sarries v. 
Bandho Baee 8 thaz an order for sale has no greater effect than 
an attachment, in effecting the title to the property or preventing, 
its vesting in anotker by operation of law. This view will, as 
pointed out by us on a former occasion (see 27 M, L. J. p. 8. 
Notes of Indian Cases) entail a reconsideration of the interpreta- 
tion placed by some decisions in this country on the observations 
in Suraj Bunsi Kuer’s case relating to the effect of proceedings in 
execution upon the operation of the rule of survivorship as between . 
members of a join: Hindu family. ae 7 i 








1. , (1901) L L. R. 25 M. 406. ` 2. (1890) I. L. R. 18 Œ. 48. | 
3. (1900) I. L. BR 25 B. 837. 4, (1892) I. D. R. 20 O. 870. ` 


5. (1912) I.L. R 400. 46. 6. (1866) 1 N. W. P. 172. 
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- -Forbes v. Secretary of State for India. I. L. R., 42 C. 151.-; 

~ It is possible that executors and administratore were omitted 
- -by oversight from Ss. 20 to 23 af the Income Tax-Act ; otherwise 
‘there is no reason why they too should not in express terms have 
“been allowed the privilege of ‘retainer’ conferred by the last clause 
of S. 23 on’ trustees, curators, agents, etc. But this circum- 
stance certainly affords no support forthe argument that an _ 
‘execiitor is not liable to be taxed in respect of income received by 
him as executor. As ‘to the maintainability of «a sut to question, 
the Collector’s decision, it is difficult to say what circumstances 
would take a case out of the very wide language of prohibition 
used-in-8. 39—except perhaps im the case of en assessment on 
exempted incomes: There are cases, under other fiscal enactments, 
. holding-that the liability to (as distinguished from the amount of) 
assessment - may be-canvassed in a Civil Court, but it must be 
admitted that the language of exclusion used in shose enactments 
is-generally not so comprehensive as -that used here: The tenor 
of the Chief Justice’s observations in this case would suggest ‘that 
if the Collector acts ‘without jursdiction’ it may bs made the _ 
subject of a, civil suit. -But it is by no means clear from the Act 
what the ‘essentials’ `of his jurisciction. are. ‘For instance, -it is 
not allowed: td-a man tó come to Court and show that he does not 
get that‘amount of income which the Collector -assesses him for 
or perhaps’ even that his income is below the taxable minimum. 
Perhips- a man-can‘sue ‘on the footing. that he does not receive 
any portion-of the income for -which he has -beser ass essed— but 
apply instances of this-kind can scarcely-ever arise. 


wd ee ww oe 


2256. Ase ee & ik a kd 


“ Harchand Panaji v. Gulabohand Kenji, 1. L, B. 89 B. 34, 
Veeraraghava. Iyer v. “Muga Sait, a7 M. L. J. 565 (E. B). 

5 Practically , the same questions were raised ir both these 
cases ; ; the ‘Bombay. J udgment . kowever does aot deal with the 
broad contention which seems to have been urged in the course 
of the argumen, that-in view of the language of S. 44 and 0. 21, 
r. 7¢. P.C., a British Indian Court has no power to question 
the jurisdiction of a Native State Court to pass a “decree trans- 
ferred to the former fot execution. On this point, the Madras 


> 
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case holds—and if we may say so, rightly—that the British 
Indian Court has such power. Dn the question of the jurisdiction 
of the Native State Court, the Bombay Judges hold that by plead- 
ing on the merits as well, the defendant had submitted to its 
jurisdiction though in terms he >rotested against it. This conclu- 
sion has the support of Mr. Dicey though the law on the point 
is far from settled and there appears to be little or no direct 
‘authority on the 2oint. Boissier2 v. Brockner 1, cannot ba safely 
“relied on, for there Cave, J. went the extreme length of holding 
that even an appearance merely to protest (without any attempt to 
defend on the merits) would constitute a submission to jurisdic- 
tion—a view tha3-does not seem to commend itself to Mr. Dicey. 
Professor Dicey relies on the principle of cases like Dawies v. ' 
Price 2, and Rw.gland v. Lowndes 3, in’ support of his dissent 
from Justice Caves view,—though the question there did not 
arise in connection with foreign judgments. But these cases are 
in turn inconsistent with his own view that an appearance 
even under protest would amount to submission, where it 
is accompanied by an attempt to defend on the merits- :also 
Voinet v. Barret £ is, despite the eminence of. the judges . who 
took part in it, far from convincing. At any rate, it allows that 
the fact of a-person defending the case on the merits before the 
foreign Court ic not by itself conclusive on the question of that 
court’s jurisdiction for purposes of international- law.. If when 
he appears to protect propersy already attached by the foreign 
court, the circumstance of his taking the chance of a ‘decision 
there in his favcr does hot prevent him from afterwards. raising 
the question of -urisdiction in a domestic court, there is no reason 
_ why the rule should be otherw se when he appears under protest 
and pleads on the merits as well. ‘The position is not really 
explained by’saying that in the one case the’ appearance is volun- 
tary and in the other, not so; and the way in which the distinction 
has been applied in Voinet v. Barret + does not seem to sonimend 
itself to eminens writers on Private International Law. It will ‘be 
intaresting to see if and’ how tae House of Lords will settle these 
and connected questions should they come up before’ it in the 





1, (1889) 6 T. L. R. 85. . 3, (1864) 34 L. J. Q, B.8. 
8. (1864) 33 L J.C. P. 387. ` - d. (1885) 55 L, J. Q. B. 39, 
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near future. . We do not: howevar appreciate the attempt of the 
Bombay Judges to distinguish the case before , them from 
Parry &.Co. v. Appasami Pillai 1. They might have frankly said 
—as Wallis, C. J., said in the Madras Full Bench case—that that 
decision cannot any longer be accepted as correct. If the facts 
there can be held to support the inference of an ‘ involuntary” 
appearance, the same can be sacd of almostany case, for the 
defendant would . never care to appear before she fcreign ‘court 
unless he expected some inconvénience to arise from a decree that 
may be there passed against him. ` Even on zhe facts of Veera- 
raghava Iyer v. Muga Sait 2, we beg leave to doubt if the defend- 
ant’s appearance before the Cochin Court could de properly held 
to be involuntary, within the principle of Foinet v. Barret. 
The plaintiff had merely obtained an interim injunction restraining 
the defendant from disposing of certain logs of fimber in Cochin : 
there was no question of ‘seizure’ of property by the court or. 
of the defendant appearing to protect it. The question of ‘ volun- 
tary submission’ may in a sense bea questicn of ‘fact,’ but if 
Wallis, C. J., meant to hold that it is a matter beyond/the cogni- 
sance of a court of second appeal, even when there is no dispute 
asto the facts with reference to which the question hasto be 
decided, we beg to differ -from him. It is.a matter of ‘egal 
infererice’ like a finding of ‘acquiescence’ which tae Privy Council 
held -çan be-reviewed on secona appeal (see Beni Ram v. 
` Kundan Coy 8, ae 





Jana 2. Bhagohand, I. L..R. 39 B. 41. . | 

There is room for difference cf opinion. om the . point dealt 
with in this case ; but so far as one is able to see from the -judg- 
ment, the learned judges do not seein to have sufficisntly realised the ` 
force -of the- arguments against their view. I> will no doubt 
‘be anomalous if a mortgagee wno had obteined a decree 
for sale should on the mortgagor’s d2fault to pay within the time 
fixed be enabled to place himself by mere inaction on ais part, in 
the position of an absolute owner. But what is tke answer to it? 
Not to disregard established rules of procedure and allow another 


‘4. (1880) I, L. R. 2 M. 407. ` © 2, (1914) 97M. I J. 585. 
: 8. (1899) I. L- R. 2 A..496 (P.0.) 
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suit. this time by the mortgagor—for a relief which undoubtedly 
could have been hid under the first decree. The theory of the 
right to redeem existing so long as the relationship of mortgagor 
and mortgagee subsists, is not without its limitations in adjec- 
tive law as pointed out in Vedapuratti v. Vallabha Valiya 
Raja 1. The leaned judges admit that in the new suit: the 
mortgagor cannet go behind the decree in the mortgagee’s 
suit in so fara- it settled the amount of the mortgage debt; 
and this limita-ion they think is sufficient to satisfy the 
rule of ves judicita. But, is not the whole suit—and not 
merely the issue 1s to the amount—covered by the former adjudi- 
cation ?-Or, in the words of S. 11 C. P. C, has not the matter 
directly and subssantially in issue in the 2nd suit—viz., the plain- 
tiff’s right of redemption—been so in issre, and also heard and 
decided, in the former suit? What new point, right or question 
has the Court to hear or decide in the second suit. It will be 
impossible to contend that for the application of the rule of res 
judicata, to suits {as distinguished from ‘issues’), the persons should 
on both occasions be arrayed alike, whether as plaintiffs or as defen- 
dants.. It accordingly seems to us that there are strong reasons 
against the mairtainability of a second suit in respect of the mort- 
gage, whether tLe first suit had been brought by the mortgagor or 
` þy the mortgages. The only way out of the anomaly pcinied out 
at the outset would seem to be indicated in Audipurnam Pillai v. 
Gopalasami Mcodely *. As therein held, the time limis for pay- 
ment in the decree for sale is only intended to stay the hands of 
the mortgagee, during that period; the mortgagor (€efendant) 
can therefore eFen after the lapse of the time fixed, pay the decree 
amount into Ccurt in satisfaction of the decree, and when he 80 
pays, his claim to enforce his right to possession will properly be 
a question relating to the satisfaction of the decree and as such 
governed by 8.47 C. P. C. (old S. 244). There can be little doubt 
that if the mor gagor (defen dant) pays within the time fixed-in 
the decree, his slaim to possession (if any) reconveyance, etc., as 
per terms of tke decree will fall under S. 47. There is then no 
reason -why a similar claim made on payment after the time 
fixed—assumiag of course, such payment to be allowed by law— 
1. (1901) I. 2. R. 25 M 300- 2, (1908), I. D. R, 81M. 354, 
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should not‘likewise come under S. 47. In this view, the mort- 
gagor must make the payment ard claim possession, ete., at-least 
within:the time allowed under Art. 178 of the Limitation Act of 
1877- (the residuary article)—but even this limit’ seems to’ have 
“been exceeded in the Bombay case under not&e—and if he fails 
to do even that, one may be pcrdoned for contending that the 
Court need not be solicitous to help him at any cost. l 
The above line of reasoning proceeds on tae view that the 

decree in the suit for sale was (under the law cs it stood prior to 
1908). a ‘final’ decree. It: will bea matter for argument whether 
what the new: code calls the ‘preliminary decree’ in a 
mortgage suit is not, under the scheme of tha: Code, sufficiently 
‘final’ for the purposes of the rule of res judiceta. Otherwise, it 
may be open to question whether the adjudication in the 1st suit 

. will be binding even as regards the ‘amount’. fixed thereby.: Under 
the scheme of O. XXXIV of the new’ Code, where the -mort- 
gagee . (decree-holder) does not, on default by the mortgagor, 
apply for a ‘final decree’ under R.5 the result will be ‘that 
the suit must still be regarded as pending; arc even then; as 
pointed out by Sir Bhashyam Iyengar, ‘the ‘rial of a second 
suit will be precluded by 8. 16 C. P. C., which is even 
wider than 8. 19 of theold Code. If it be not Jpen to the mort- 
gagor (as defendant) to carry the suit to ‘final’ decree, he must at 
least. move the court to dismiss the suit for want of diligent 
prosecution by the plaintiff, before he can himself maintain an 
action for redemption. 





Umabai v. Amritrao Anant. I. L. R. 39 B. 60, 

It may be that an order in execution, which though not 
warranted by law, had become final as between {ke parties,. could 
not be nullified by means of a later order striking the petition off 
the file before the decree is satisfied as per terme of such irregular 
order. But we- gre unable to agree that the ordar. in question in 
this case is one falling under O. 22, r. 52, ©. P. C., or any of the 
` other. provisions in the execution chapter. It-was to the effect, 
that the defendant’s share of the revenue of three Inam villages 
should (year after year till, the decree i is satisfied) be paid by ae 
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* village officials to the Court’s order and was: to be paid by the 
Court, to the plairtiff. It is clesr, as was held im Tulaji v. Bala- 
bhai 1, that O: 21, r. 52 only~ provides for the attachment 
of property which at the time of such -attachment:is in the 
custody of the Ccurt or any public officer. The learned Judges 
think that. the ab2ve order did not violate this principle, inasmuch 
as the ‘estate’ which produced the revenue was in: existence 
at the time and em the attachment of the ‘estate’, the revenue 
accruing therefrom in futuro will be on the ‘same footing as 
‘dividend or ‘intezest’ provided for in the rule. As against this 
view there is, irst, the question, which the learned Judges 
themselves adverzto, namely, whether O. 21, r. 52 contemplates‘the 
attachment of ‘immovable proparty’ at all. But assuming that 
it does, it will apply only if the ‘estate’ which is attached and 
not merely the ‘revenue’ therefrom is ‘in the custody of a public 
officer.” In the particular case, the fact thatthe village officials 
collected the revenue and paid # to the defendant will not consti- 
tute possession Dr- custody of the ‘estate’ (meaning the right to 
the revenue) by zhe village officials. Further, even if the case 
comes within Q. 21, r. -52, we are unable to see what power 
the Court had to direct thas the revenue should be paid into 
Court by the =illage officials. The rule only provides for 
‘attachment’ ; and in all. Earnighec | e, the Indian Procedure 
only provides foz sale of the property attached (whether movable 
or immovable), hough tke garnishee may if he chooses pay the 
money into Ccurt. It is onl7 in the special case of salaries or 
allowances of public officers, railway servants, &., that O. 21, 
r. 48, C. P.C. imposes an obligation, on the part of the garnishee 
(so to say) to pey into Court aad the obligation is extended in this 
‘case both to salaries accrued-due and to salaries becoming payable 
in futuro. ` E Hi ` Š l 


1. (1896) Z L. R. 22 B.-39.- 
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Basangavda v. Basangayde. I. L. R. 8¢ B. 87. 

The main question of Himdu Law decided in- the case is of 
‘little importance outside the Bombay Presidercy; as the rule of 
` admitting the widow of a deceased Sapinda to succeed as a 
Sapinda is confined to that Presidency. We weuld, however,: 
invite attention to the remarks of Beaman, . in the case, as to- 
the true scope of the doctrine cf ‘acceleratior’ by Hindu widows, 
the prevalent confusion between ‘acceleraticn’ and ‘alienation 
“with the reversioner’s consent? and the absurdity of discussions: 
about a reversioner ‘consenting’ tó an alienation in his own 
favour. As usual with that lecrned Judge, the observations are 
alike instructive and refreshing. - i 


Dhondo Ramchandra v. Bhikaji. I. L. R. 39 B. 138. 

- If one topic of mottgage law can be sid to be'beset with 
more difficulties and uncertainties than another, it is that relating 
to the remedies of a person holding more mortgages than one 
over the same property. One question in such a case is whether 
at all the mortgagee can sue except on both she mortgages. Cases 
like Dorasam: v..Venkatasesha, 1 held that he cannot; and the 
_ first suit itself was dismissed as not properly constituted. It will 

be noticed that in such cases there is no scope for any. plea of 
res judicata or bar under O. 2, r. 2, C. P. C.—for there has been. 
‘no prior suit. : The question ‘of the maintainability of a suit 
on either `of: two such mortgages without including. the.. other ` 
has, so far'as “Madras is concerned, now. been settled by 
the decision of.a Full Bench; and the leazned Judges of the 
.Bombay High Court, . too, would .seem te grant that, at any 
rate in view of the explanaticn to O. 34, r. 1 of the New Code, the 
first suit would be maintainable. The further question then is, 
what is the efect of the first suit on the ctaer mortgage not in- 
cluded in it. In spite of the needless cauzion characterising the 
remarks in Sri Gopal v. Pritit Singh 2 the Bombay case Holds— 
and, if we may say s0, righsly—that a second suit on the. other 
. mortgage will not be barred under O. 2,2.2.0.P.C.. But the 
learned Judges say. that such a suit will be barred by the 
ati principles of ` res judicata unless the rights under the 
© (1901) I. L. R. 25 M. 106. 1 2 0902} I. L, R. 24 4.429, 
N—3 4 
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merigage (sought fo be enforced in the second suit) are reserved 
in the first suit. ‘This conclusion they deduce from the principle 

. of- Sri Gopal v. Pri. hi Singh... We beg leave to doubt the correct- 
ness of this view, ifso broadly stased. The operation of the rule - 
of res judicata in connection wita a mortgage not pleaded in a 
former suit is confingent upon the existence of a duty to plead: 
l such mortgage in tast suit; and as pointed out in Sur} jiram 
Marwari v. Burhan-deo Persad 2, Tae vale in Sri Gopal v. Prithi 
Singh 1, 1, will not apply to cases where there was no question 
raised in the first suit about the mortgage sought to be 
enforced in the second suit. (Cf Krishna Doyal Gir v. Syed 
Md. Amirul Hassan 8, The fact that both mortgages are held 
by the same perscn can make ro difference foi this purpose. 
Hayward,. J. obser-es that the view taken by him would not 
substantially prejudize the mortgəcse ‘because, he would be able, 
if he so desired to kzep his prior n-crigage alive by requiring that 
the sale of the property. should be subject to the prior mortgage.’ 
But this‘does nct help us to any decision on the legal question. 
It is said that if the mortgagee siould be allowad to sell ths 
property without .Gsclosing ths prior mortgage and then to 
enforce the prior, mortgage ag.imst the execution purchaser, ib. 
may open the door to fraud, but this raises'a question not of 
res judicata but of estoppel which will depend on the knowledge 
‘of the purchaser in each case, i 


It may be. that ‘after a suit ard execution sala on the first 
emorigage, the, mortgagee cannot sesk to enforce a later mortgage i 
this will rest not on the rule of res judicata, but on the principle 
‘that a sale on a first- mortgage coureys the property freed of all 
. Subsequent incumbrences ; and no such question can arise when 
the first suit and execution sale were on the subsequent mortgage. 


— YEN 


Satwaji Balajiray v..Sakhar Lal Atmaram Shet. I. L. R. 39 
B.175 

the point decided in this case is one really of ‘practice’ and 
it is-to be regretted that on a question of this kind, which 
frequently comes -uD before the Court, there sould be such a 
conflict and -uncertainty as one will see from the authorities 








i. oneal L L. R. 24 A, 429., l 2. (1905) 1C. L. J. 337. 
3 . S: (1914) 196. W.N 912, ; 
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referred to in the judgment under notice, ard the judgment of 
the Madras High Court in Rameswami Kone v. Sundara Kone È > 
‘When a court fixes a time by its décvee for performance of some 
act, it seéms natural to hold tkat the ‘period is to be calculated: 
from: the dats of that decr2e; and if the tims is’ allowed to’ 
elapse without performinss, the right conditions on such perform- 
ance is lost, and it cin ba revived’ only by some. positive: 
direction in the doeroe of the appellate Court. This is sub- 
stantially the basis of the ruling ‘in Ramaswami Kone's case, 
and despite several rulings or dicta to the contriry, ‘it seems 
to bə well-founded in prina pie. Decisions witk reference to- 
limitation ‘for purposes of execution have no. bearing on the- 
question, because th2y rast on the specific provision of the 
Limitation Act making .the dete of the ‘agpellase’ decre the 
starting point. ` Nor is tha decision in Raja Blup Indar Bahadur 
Singh’s Case 2, directly author tative on the poins, though Lord 
Hobhouse’s observation,—that an appellate decree confirming 
the decrze of the Lower Court ‘adopts its terms and carries on 
-their efect down to a later dat’ —is couched, ir very wide language. 
It will greitly add to the uncersainty of the law if the conclusion: 
on the point is,as sometimes suggested, tc be made to depend- 
upon considerations as to the party app2aling, i. e., plaintiff or 
defendant, or the form which the ultimate disposal. of the cise: 
tikes, 4. e. rajéction, dismissal or confirmstion. ‘The rule of 
interpretation laid down in Ramaswam: Kon2’s case seems to usr 
the sounder one-and any hardship caused thereby can be avoided’ 
if the suggastion made at the end of the judgment in that case is- 
borne in mind “by the Court and. Counsel concerned with the 
appeal. ia 

Dayamiyi v. Ananda Mohzn Roy Chowdhry. I. L. R. 42 c. : 
172 (F. B.) 

An elaborate and interesting ' discussion in the, course of 
argument (which might, with advantage, have been reported even 
more fully) materialised in ncthing more ‘than a few carefully 
worded propositions which constitute the judgnyent of the Court: 
The questions directly under ccnsideration have little importance 
outside’ Bengal, as they relate to incidents ‘of occupancy ténure- 
which do not obtain elsewhere. 

‘1, (1907) I L. R. 81 M, 28, “+9, (1960) L. R, 871. A. 209, 
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<> Sanyasi Charan Mandal v, -Ashutosh Ghose, - I. L, R. 42-0. 
225. Fe ee : “ E ; - 
-The legal position of what may ba called joint family firms 
‘carrying on an-ancestral business:is not without its anomalies and 
“in the application of the rules of insolvency law to thèm, questions 
must arise in respect of which the English law can afford . no- 
precadent or guidarce. One characteristic feature of such: firm 
is that even as between members swjwris the relationship to- the. 
common.business is not contractual, and this involves the conse-- 
: quence—not existirg in the case of: ordinary partnerships —that 
there may: bə- debzs of the firrx—for which the individual 
“members are . net personally liable, but only : to the 
extent of their interest in the family property. The reasons 
urged ‘in this case ‘against adjudging an infant ‘member of 
such ‘a firm insofvent will thu: equally apply to members 
. sut juris. And -f the receiver in insolvency can take possession 
only of the propert.2s (or share) belonging to th2-person who is 
` adjudged an’ itisolvent—and this is all that S. 16: (2) af. the 
Provincial Insolvency Act provides for—the utility of insolvency 
procedure’ will, in such cases, be reduced to a minimum and other 
means will have to be found for the realisation and distribution 
among’ the firm’s creditors even of property. analy liable for 
their debts. . 

In applying in this counsry the English rule as to 
the consequences cf the bankruptcy of a partner, the learned 
judges indeed point Dut that under the Indian law, the insolvency 
of ‘a-partner does rot ipso facto work a dissolution, but only en- 

_ titles the other parsners to apply to the Court to dissolve the 
partnership. But im the cass of a joint family business, we doubt 
if even this cin be done, without a suit for a complete partition. 
Before the insolvency. and as long as the joint status continues, 
the managing member could-dispose of the whole or any portion 
of the family property, to mzet the liabilities of the family busi- 
ness. What is the efect of his insolvency on these rights and 

<. who is to exercise trem theraafter —the insolvent or the recgiver ? 
The judgment seams to tks nc note: of this aspect of the 
matter. An analogcus question has recived some discussion ` 
in Fakir Motichané vy. Motichand Hurruckchand-1, Rangayya 
Chetti v. Thanickazhella Mudali 2 and Salarmal v. Aran- 


1. (1883) I. L. R. T3, 433 441. g. (1895) I, L. R. 19 M. 74, 
` t 
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vayal Sabhapathi 1, tł; but in those cases the discussion TE ` 


‘on the language of Ss, 7 and 30 of the old Presidency Towns In-- . 


- solvency Act (11 & 12, Vic. ©. 21) whose language is wider that. 
‘that of S. 16 (2) of the Provincial Insolvemey Act of 1907. (As to. 
` -the efect of Ss. 7 and 30 in the case of the:insolvency ‘of’ a sole: 
- -surviving partner, see judgment of Justice Wallis in Admiinistrator- 
-General of Madras v. Official Assignee of Madras 2.}- Even witli 
‘reference to those..cases, Sir: Bhashyam: Iyengar observed. in 
-Nunna ‘Setti v. Chidaraboyina 8, that: tae managing member’ 8 
‘power cannot be regarded as-his property (within the méaning 
‘of S..7) and that, if the matter were res integra, he should hesitate 
to hold that it was such a power as would pass to’ the Official 
‘Assignee under §. 30, 
< Dealing with a partnership of which an infant was a.mem- 
ber, the House of Lords in Lovell d Christmas v. Beauchamp 4, 
-held that a receiving order could be made only as against the adult 
partners, but the -Lord Chancellor. added, ;I think the receiver- 
appointed under that order should also be appointed recsiver of 
. the partnership assets for the purpose of protecting them for the 
benefit of the creditors.” This decision is understood. by.. White, 
C. J., in Administrator-Gencral of Madras v. The Official Assignee 
of Madras 5.as supperting tae view that without any separate suit 
for winding up the affairs of the firm, the Oficial Assignee can in 
virtue of the vesting order against a sole surviving partner, ex- 
_ „ercise in the course of the insolvency. proceedings themselves, all the 
powers which such partner had over the partnership assets, for.the 
purpose of making them available, for tle firm’s creditors. , In 
the Calcutta case under notice, it is suggested that the decision, of 
the. House of Lords does: not support the view thatthe court.can 
in the bankruptcy proceeding itself-direct the receiver to deal with | 
assets other than those belanging to the persons who, have been 
adjudged insolvents ; and it is sought to dəducz, from an examina- 
t'on of the cours> of proceedings in that case, that the direction to 
| the receiver to deal with the whole asec of the parinership was 
made nct in the bankruptcy jroceeding, but, in the appeal by `’ 
the infant aginst the decree for money criginally . passed against 
the firm (on which the bankruptcy petision was founded). We 
are unable to s22 the connaction bebwem the appeal against a 


- 1. (1896) I.L.R. 21 B. 205. 7 2. (1909).7,L.R. 82 M. as p, 465; 


3. anaoa] I. L.R 26 M. att. £ D.R. 1894 A. a 697. 
; 5. (1909) I. L. R. 33 M. 3€2, 
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' „particular decree for noney and an order for a receiver to take 
-charge of the partnership assets for the benefit of the firm’s 
-creditors generally. But even apart from this, we do not feel 
‘convinced as to the soundness of the explanation. After ` pointing 
‘out that the judgment should either have bean against the 
-adult partner ‘alone Dr against ths firm excepting the’ infant . 
‘partner, the Lord Crancellor proceeds to say that if the judg- 
ment had been in either one or the otaer of these forms, a receiving 
order might hive beer properly obta ned agyinst the adult partner 
“and. in the proceedings in kankruptzy the partnership assets might 
have been made available for those who had given credit to the firm.’ 
In the light of this passage, it is diffizult to accept the explanation 
that the partnership assets were not meant. to be dealt with under 
orders in the bankreptcy proceeding. In any other proceeding 
the assignee in insolvency could’ no; claim or get anything more 
than the insolvent’s share of the assets and the observations 
of the Lerd Chancellc: cannot fit in with that kind of remedy. 


err 


Jalandhar Thakuz v. Jharula Das, I. L. R. 42 C. 244 (P.O) 

We cannot help wondering how the High Court held that 
the dismissal of the former suit ky the widow to set aside the 
decree and sale on the ground of fraud barred the present suit by 
the reversioner to reccver the property in spite of the decree 
‘and sale or, if he had tc question them at all, to question them on 
grounds not available tothe widow. However as the point was 
abandoned before the Privy Council—and, their Lordships say it 
was untenable and “ery properly abandoned’—it deserves no 
further discussion, On the question of limitation, their Lordships 
leave open the questior of the starting point for adverse possession 
in cases in which a person Holding a limited estate in a religious 
office 'alienates it and tae alienee takes possession (Cf. Pydigantam 
Jagannadha Rows Case 1) Forthe purposes of the case before 
‘them, it was sufficient zo say that Art. 124 of the Limitation Act 
cannot apply to a case in which fhe defendant has not been 
discharging the duties of the office. but merely receiving the 
‘emoluments attached thereto; for in such a case the suit cannot 
‘be for ‘recovery cf the office. Ths affirms the view taken by 
the Madras High Cour in Kamalathkammal v. Krishna Pillai a, 

1. (1904) I. L, R.28 M.197. 2. (1910) 20 M, L. J. 781, 
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and in eect disposes of the. contenticn, ‘sometimes ‘urged ‘on the: 
strength of the Explanation in the 3rd Column of Art. 124, that- 
the enjoyment of the emoluments. must by itself be held to con- 
stitute possession of the offics,-so as to make Art. 124 applicable. 
One „question. that has often been‘raised is whether cr net the: 
continued enjoyment of the whole- ora specific portion of -the 
emoluments by a stranger, can by operat on of the law of limi- 
tation lead tio the dissociation of the emoluments (or: porticn 
thereof) from the otfice—and if so, when dees adverse possession 
begin—so as: after . the lapse of a specified period, to bar future- 
holders of the office from sumg to. recover such emoluments. In 
the particular case before their Lordships, the emoluments: in 
question consisted of a share of the Gaily o'ferings, but they 
observe broadly “By. adversely taking and appropriating to his own 
use a share, of the surplus daily income from the offerings, 
Jharula Das acquired no title and no right to a share ‘of that in- 
come. On each occasion upon which Jharula Das received and 
wrongfully appropriated to his own use a share of the income: to 
which the shebait was entitled, Jharula Das committed a fresh 
actionable wrong in respect of which a suit could be brought 
against him by the shebait.’ We however doubt if this passage 
will justify the view that even in cases in which the emoluments 
consist of the income from specific immovable property (capable 
of possession) and a stranger takes possession of it and enjoys it, 
the shebaif and in fact each successive shebait, will have a cause of 
action de die in’ diem, so as to exclude ary question of adverse 
possession and extinction of title, NGA such possession, so far 
as the property is concerned. 


' Amulya Ratan Siroar z. Tarini Nath Dey, L L. R. 420. 254, 


| The only question of general interess argued and decided in 
this case seems to be the applicability of the dcctrine of estoppel as 
between the heir-at-law of fhe owner of e non-transferable holding 
and the devisee thereof frem the owner. The learned Judges argue 
that there is no estoppel as between the testator and the devisee 
which can be said to bind the heir-at-law and that there is no prin- 
“ ciple on which an independent estoppel zan in such circumstances 
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be held to arise as ageinst the heir. We. beg leave however .to 
doubt if the decision cf Justice Dossin Hari Das v. Bairagi Udoy 
Chandra Das! upholding a devise of the kind in question here 
really rests on the doctrine of ‘estoppel’ properly so called. We 
rather understand the learned Judge to proceed on. the view that 
a transfer of an occup=ncy holding ie valid and operative as bet- 
ween the parties (thorgh not as agaist the landlord) that there-’ 
fore the will is operatize to divest the testator of his right in’ the 
holding, at the momer+t of his death and that the heir-at-law, who - 
comes in by no superior or paramourt title, can take only what 
is left, of the testator’s estats. The conclusion rests not on any 
rule of estoppel but om the theory of a valid divestitive act ; and- 
in this view it could make no difference whether the transfer was 
for consideration or nct and whether it was iter vivos ‘or by will. 


s. i 


1. (1908) 12 ©. W. XN. 1086. 
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ve NOTES OF INDIAN CASES. ; nega 
- Syed Ibrahim: Saheb v. Arumugathayee :-38- Mad: 18: 

‘here is nothing to prevent the appellant.” observe their — 
Lordships in this case “from attacking only a porticn of the decree, 
‘although the reason for the atack might cover the.whcle decreé.”. 
This may be-asound rule to lzy down for tc hold the contrary is 
to introduce a new kind ol res judicata without any statutory 
warrant therefore on a theory cf necessity to avoid conflicting judg- 
ments. But it has considerableauthority in support of it. See Ragu- 
nath Singh Manku v. Pareshram Mahata 1, Kandasami Chetty v. 
Annamalai Chetty 2 Kulai Kala Pillai v: Visvanatha Pillai:3, 
It was not:necessary however to decide this point as their . Lord- 
ships decided the appeal on a ground limited to the subject 
matter of the appeal. The ground that went t> the root of the case, 
viz., whether the doctrine of subrogation will erable a party to. 
use the extinguished mortgage not only as s shield but also as a 
sword, has since been decidec in this Cours so as to limit it’ to 
the former purpose, Mahara‘a Pillai v. Narasimha Aiyar 4. ‘The 
point decided is however no less interesting. Where a property 
subject to a mortgage is sold to the mortgagee for the ‘mortgage 
amount and certain other sums and the purchaser is‘ put in pos- 
session and enjoys the propersy, is it open io him thereafter to 
claim against the second mortgagee that he should be paid inte- 
rest on-his mortgage amount? . Their. Lordships say no: The 
point has arisen in séveral cises of sales in exesution of the lst 
mortgiges’s decree and the Courts have, except ih one | case -pre- 
sently to be noticed, held that interest could not be recovered 
after the vendee takes possession of the property. Dip Narain Singh 
v. Hirar Singh 5, Phulmani. Chowdrain v. Nageshar Prasad 8, 
Gobandham Sastri v. Mahabir Singh 7, Raghunath Kunwar v. 
Shankare Singh 8 and Satnarain Tewari 7. Sheo- Baran Singh’9. 
None of these cases except the last discusses the ground on which 
they disallow interest to the purchaser. Ih the last named case, 
Mr. Justice Mookherjea thinks that ths trce- ground ‘is that 
the vendee’s right being in his character as mortgagee, he 
is bound to account for the profits. This may be good enough 


1. (t832) L L. R. 90. 635. . 2. (1914) 1L L. R 28 M.67. 
8. (1904) I. D. R. 23 Mad, 229. 4, (1915) 2 L. W. 542, 
“65. (1897) I. L. R. 19 A. 527. 6. (1911) I. L. R. 38 A. 870. 


7. (1912) I. b. R. 84 A. 323. 8. (3018) 1. L. R, 36 A. 198, 
| : 9. (1811) 14 C. L. J. 80. B ; h 
N—4 
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where the mortgage is a usufructuary mortgage, but where 
the mortgage is onlr’a simple one, this argument loses all its orce. 
, In fact, in Ranggah Chettiar v. Parthasarathi Naickar t 
the mortgagee purckaser was disallowed the value of improvements 
effected by him on tae ground that in his charaeter‘as mortgagee, 
he was not entitled zo be in possession and as such was not entit- 
led to make or claim improvements. The true. ground ‘of the 
disallowance as poinsed out by- their Lordships in this’ case ‘is 
this: subrogation is an equitable right and will be conceded only 
to the extent that justice requires. But we cannot agree that the 
analogies telied-upon by their Lordships justified the conéltsion 
that in the particular case the total disallowance of interest ‘was 
justified. It does ncz seem to be correct to say that the plaintiff 
agreed to enjoy the pzofits for the whole money advanced. by aim. 
By the transaction, ae got no doubt less of profits but he got 
‘absolute property; even as against the vendor, he can’t be said 
to have given‘up his claim for more than the enjoyment of profits 
as it would certainly be open to him to sue his vendor for 
damages on the covenant for title. In Ayathurai Ramtham v. 
` Santhu Meera Rowthen 2, their Loriships allowed the mortgagee 
purchaser the balance of contract rete of interest. after deducting 
the profits. Ifthe parchaser was oaly a usufructuary mortgagee - 
previously, it.might be the correct rule that the profits should be 
set off against interest and nothmg more should be allowed. 
Where .however the prior mortgage is & simple mortgage, 
the true equitable rule we should farcy would be to distribute the 
income between the mortgage money and the balance of the pur- ' 
chase money, and allow the mortgagze his interest at the contract 
rate deducting thereozt the proportionate amount of profits. It 
should not be open however to the second mortgagee to call upon 
the first mortgagee parchaser to account for extra ‘profits, if che 
profits should exceed tke interest. payable for the obvious reason. 
that he has no claim against the purckaser of the equity of.redemp- 
tion for mortgage money on the ground that the latter has received. 
the profits. 


Sankararama Iyer v. Padmanabha Iyer: I. L. R. 38 M. 25. 
“The view taken in Dulal Chandra Deb v. Ram Narain Deb 3 
and Ramachandra v. Ganesh + is as observed by Sadasiva Aiyar J. 


hi (1896) I. L. R. M. 19. . 2. (1907) 31 M. 258. 
8. (1908) I.L.R. 810. £057. ~ -° i -4 (1899) LL.R. 23 B. 382. 
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more a criticism onthe policy of the legislatize in enacting S 24, 
el. 4, Ç. P.C. than a conclusion arrived at upon a consideration of ` 
that section-and the sections of the Provincial Small Cause Courts. 
Act. The effect of S.. 33 of the latter-is ta constitute courts in- 
yested with Small Cause Jurisdiction into Smal! Cause Courts-to 
the extent they exercise that jurisdiction. There is no conflict 
between cl. (1) a and cl. (4) of S. 24 C. P. C., because as has been 
repeatedly held in connecticn with the question of res judicata 
ordinary courts do not become by reason cf S. 16 of the. Pravin- 
- cial Small Cause Courts Act, incompetent sc try suits of Small 
Cause nature. The legislature while Jeaving it to the Local 
Government to invest courts with Small Cause jurisdiction gehe- 
rally, apparently considered that the high status of the transfer- 
ring authority afforded sufficient-guarantee for the.selection. ofa 
proper tribunal in individual cases where for reasons personal to 
the presiding officer (See S. 17 of the Madras Civil Courts : Act) 
ka aoine with the case a transfer is deemed requisite. i 





Kamaiabai v. "Bhagirathibal : I. L. R. 38 M. 45. 

£ We have the dictum of the Privy Council in- Ramachandra 
Martanda Waikar ~.: Vinayak Venkatsh. 1 that women sacteed 
only -by virtue of special texts, the full effect of which remains 
yet ‘to be determined. Even applying thas dictum, it is not 
very likely that the stepmother’s right could be denied. She 
is a sapinda and her heritable right to tke person that counts in 
tvacing the heirs,:viz., the father is recognised by the texts. 





- Krishnan Nair v. Damodaran Nair: Z. L. R. 32M. 48. This 
is but the righting of a wrong perpetrated by a long ‘course of 
decisions. out of deference in an obsolete theory. The reasoning 
of this decision is certainiy fatal to the conc.usion arrived at ‘in 
Govindan Nair v. Sankaran Nair 2 bus that also being a Full 
Bench decision, it will remain as one of the Judge made ` anoma- 
ies of Malabar Law. 


Naku Amma v. Raghava Menon, I. L R. 38 M. 79. 

“This is as it ought to be ; foi ‘otkerwisé, a member of. the 
“Tavazhi for whose benefié the property is given could not look 
for any benefit from the property and the income of the property 
1. we) 3T M.LJ. 383 P.0. 2. (1908) 1.L.R 85 M. 851 F.B., s.c 19M.LJ, 350. 

. } 
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must be accumulated in the hands of the Karnwan. Observations 
“in earlier cues as to chs daty of the Tarwad Karnavan to miintain 
cannot be taken as negativing the duty of the Tavazhi Karnavan to 
provide it when caled onto do so. As Mr. Justice Abdur 
Rahim says, the incidents of Putravakasam property have not 
been clearly defined and what will be the result of this process 
of definition whether it will aporoximate to ordinary joint 
property with impartibility, single management and corporate 
succession, or will develop a tarwad within a tarwad of which 
the great and arbitrary power of the Karnavan is the principal ' 
feature. A satisfactory result might be arrived at if in fixing 
the maintenance of tks junior member from the tarwad property 
his Putravakasam property is left out of account and in fixing 
‘his maintenance from the Putrava&ashani: property, his tatwad 
property is left out of account. The requisite of family residence as 
has been shown in Marudevt's case 1, is only a test of proper con- 
duct and residence at the tarwad house might be taken as a valid 
excuse for absence from the Tavazli house and vice versa. Mr. 
Justice Sankaran Nair thought. that this Patravakasam was an 
‘anomaly and has referred the question toa Full Bench. If the 
Full Bench agrees with him and hclds that Putravakasam pro- 
perty is taken by the Conees only as partible property, courts will 
be relieved from all these speculations and we will have a plain 
rule instead. 


Ramakrishna Che=ty v. Subbararalyer, I. L. R. 88 M. 101. 

The view taken in this case has sincz been affirmed by a’ larger 

Bench in Rajah of Pittapur Gani Venkata Subba Row 2. There 

seems to be little difference of opinionas to the principle applicable, 

the difference being only as to its application to the case in hand. 

While one set of judges Mr. Justice Abdur Rahim, Mr. Justice 

Sankaran Nair and Mr. Justice Seshagiri Aiyar think that the 

section is perfectly clear, the other set of judges, the Chief Justice, 

„their Lordships in this case, Mr. Jussice Sadasiva Aiyar and Mr. 
Justice Kumaraswami Sastri think otharwise. Though the point is 
by no means clear, on tke waole, we should think that the majority 
are right. The interval between the passing of the Act and its 
coming into force is too short to raise the presumption of an in- 
tention to interfere with vested rights of action, Having Fegard 
to the cases cited by their Lordships in this case, it is doubtful if 








1. (1911) I. L, R. 36 M. 203, s.c. 22 M. L, J. 899. 2, (1915) 29 M, L. J. 
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the interval theory cin be supported on authority. The introduction 
of a newf eature into the consideration of the qüestion, namély, the 
interval between the passing of the Act in the Legislative Council 
and its receiving the assent of she Governor-General is hardly to 
be commended. The fact that the Act has interfered with vested , 
à rights i in certain directions couwd not justify a general presump- 
. tion. to that efect. As for the language ir S. 210, there is no 

difference between the language of that section and of S. 3'of the 

Limitation Act. It is not clear why these suits are not saved 
“by 8.8 of the General Clauses Act. One aspect of the case re- 
ferred to by Seshagiri Aiyar, J. but not referred to in the judg- 
ments of the other learned judges is about the Revenue Courts 
jurisdiction to entertain suits for rent fo? faslis prior to the 
Estates Land Act. It may bea question wether Revenue Courts 
have jurisdiction to try such suits at all, though the effect of the 
new act being not to take away rights of action but only to sub- 
stitute a new forum with rights of appeal and second appeal, 
there does not seem to be anything against principle in holding that 
the new Act would apply to them so far as the forum is concern- 
ed. S. Colonial ` Sugar Refining Company v. Irving 1 but there 
could not be any question of option as to tke tribunal, either the 
‘Revenue Courts have the jurisdiction or the Civil Courts but 
‘both cannot have it. pana taga i 

Kolathu Ayyar v. Ranga Vadhyar, 38 Mad. 114. 

Already there is a conflict in this Court on this point. See 
Avala Charamudi v. Marritoyina Raghanalu ?. All the argu- 
ments pro and con except one which we shall presently notice 
‘have been considered in these two cases. Ihe question is one of 
election between what look like two equally tenable contentions. 
But may it not be argued that a contrast waich aims at the 
creation of a future interest contrary to S 14 of the Transfer of 
Property Act or the general rule of public policy is “of sucha 
- nature” that if permitted, would defeat tas provisions of that 
law? An argument like this appears to have caught in Jagan- 
nadha Raju v. Balasurya Prasada Rao 8, where theit Lordships 
held relying on S. 23 of the Contract Act trata contract which 
provided for the conveyance of a property when the defendant 


inherited it was bad. 


., (1905) A. C. 869. 2, 1916) 38 M. L.J. 44. 
mare 8. (1915) 28 M. L. J. 689 
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:  Chinnayyàa'v. amanna, I. L. R. 388 M.-203: 25 M. L. J. 228. 
Though on tks view ‘ultimately taken by their Lordships 
the point did not darectly arise, this case contains an` elaborate 
- discussion of the extent to which a decree may be set-aside on 
the ground of fraud. if perjury by the decree-holder is one of the 
grounds recognised. by law. Both in England and America 
there seem to be two distinct currents of authorities one in 
favour of and anether against the view that it is-a ground 
the one represented by Abouloff v. Oppenheimer 1, and the 
other by Flower v. Lloyd 2, and Baker v. Wadsworth 3. Abouloff 
v. Oppenheimer 1, iz followed in Vadala v. Lawes 4, not. as 
being sound in principle but as binding authority. The American 
Courts regard Abou-off v. Oppenreimer 1, as proceeding upon, 
grounds peculiar to foreign judgments. The reasons ` stated by 
James L. J. in Flower v. Lloyd 2, for the contrary view have 
-hardly been met. Whether a parsy and his witness have been 
lying or are telling the truth is me of the questions necessarily 
dnvolved in the determination of tie questions in the case and in 
the-absence of any wrongful act >f the other side which has 
prevented the unsuccessful party from showing that his opponent 
-has been lying to albw re-agitatior of that question is seriously 
.to impair the value of the principle of res judicata, Anyhow, 
Courts ought to refuse relief to parties who could by the exercise 
of reasonable diligeace have prevented the fraud from being 
perpetrated and haye failed todo so. (Cf. S. 19 of the Contract 
Act). We do not krow if it is correct to say that relief on the 
ground of fraud is discretionary, it is perhaps more accurate to _ 
say that in the circumstances mentioned, it is not a case of a 
judgment which jis the result of the fraud of the successful 
party but one to whith his fraud is only one of the contributory 
causes along with the negligence or fraud of the other side. As 
pointed out by their Lordships m this case, there is a world 
of difference between a finding thas the defendant had not made 
out the truth of his case as previously found and a finding that 
the defendant's case as found previously has not been proved to be 
true, a distinction which the Lower Courts in this case had failed 
to bear in mind. 








2, (1882) 10 Q. B. D 295. -~ 2. -(1878) 10 Ch. D. 827. 
3. (1898) 67 L. J. Q. B. 801, 4. (1890) L. R. 250. B. D. 810. 
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Biswambhar Shaha v. Ram Sundar Kaibaria, I. L, R. 42, 
C. 294. 


With reference to Ss. 86 to 90 of the Transfer of Property Act, 
there existed a considerable diversity of judizial opinion as to the 
true nature of applications for ‘order absolute’ and for the supple- 
mental decree (under S. 90) and as to the rale of limitation 
applying thereto. The state of decisions on the points can be 
realised from the cases referred to by Justice Mukherjee in Purna 
Chandra Mandal v. Radha Nath Dass 1. The new Code has to 
some extent narrowed the field of differenze, viz., in so far as it 
has made clear that the applications in question are steps towards - 
decree and not proceedings in execution. Thais has not however 
sufficed to settle the question of limitation in respect of such ap- 
plications. It is no longer possible to rely on the argument urged 
in Rahmat Karim v. Abdul Karim 2, thas these are not applica- 
tions under the Code of Civil Procedure. But ths Calcutta High Court 
nevertheless holds on general ‘grounds that Ars. 181 does not 
govern them. Itseems to ustoo much to By down as a general 
principle that no rule of limitation can apply to applications in a 
pending suit or to such as ask a Court to do what it has no dis- 
cretion to refuse (Cf. Madhabmani Dasi v. Lambert 8). Aris, 159 
and 178, for instance, refer to applications in pending suits; and 
the Court has no more and no less discretion to refuse an 
application for an order absolute or for a, decree under O. ëg, 
R. 6, than it has in respect of any application for execution. The 
principle of decisions like Kylasa Gounden v. Ramasami 4, seems to 
us to be only that no rule of limitation car. apply to matters in 
respect, of which no application by the parties is required under 
the law or the Court is expected to act suo motu This cannot be 
said of the matters now in question. The Zalcutta cases recognise 
the expediency of having some time limit m respect of such 
matters, but they prefer to find it in the Equity rule against 
laches. As against this it has. to be remenabered that the scheme 
of the Indian Limitation Act, is to prov de definite periods of 
limitation rather than follow the English Equity practice—Cf. the 





I. (1906) LL.B. 880. 867 at ap. 875, 876. | 2. (1907) LD.R. 840. 672, 
8. (1910) I.L.R. 870. 196: © a, (1881) LL.B. 4 M. 72. 
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decisions relating to specific performance suits—and it is undesir- 
able to fall back upon an indefinite rule based on ‘ laches’ when 
the language of Art. 181 is clear and wide enough to cover the 
particular case. We think the view of the Madras High Court in 
Thathara Nannabha Chetti v. Kuppal Krishnammal 1, and 
Rama Venkatasubbaiyer v. Shanmaukham 2, is movein accordance 
with the ‘policy ofShe Act. Forthe Bombay view, see Datto 
Atmaram v. Shankar Dattatraya 3. l 


‘ 
pn 





Hirji Khetsey & 0o. v. B. B. and ©. I. Ry. Co., I. L. R. 39 
B. 191. ; 
In view of the pcactical certainsy of the case going up before 
higher tribunals, we io not propose to discuss at any length the 
question of law arising in this case. Re ipsa loquitur is a well 
known:rule; but the srue scope and limits of the maxim are by no 
means easy to fix; and in India, a further complication is introdu- 
ced by the differenca in liability made by S. 72 of the Railways 
Act between Railway Companies and other common carriers. Ib 
is however clear that doth under the general law as to bailees and 
under the terms of S.76 of the Railways , Act, when the loss or 
destruction of goods entrusted toa Railway Company is proved, 
the onus lies on the. Sompany to pzove the circumstances neces- 
sary to exonerate it from liability. For this purpose, the dife- 
rence in language between S. 9 of the Carriers Act and S. 76 of 
the Railways Act seers to involve no change in the law. The 
question as to what tLe Company must prove to relieve itself from 
liability is attended w-th greater difficulty and it is particularly so 
in cases in which it is not possible to ascertain the cause of fhe 
loss : of course the amount and quality of proof requisite cannot 
be laid down asa matter of law; bat there can be no doubt that 
the mere fact of Joss end the Company’s inability to assign the 
_ cause thereof are not oy themselves necessarily conclusive as to 
liability. It will be sill open to the Company to prove that it 
has taken as much are of the goods asa man of ordinary pru- 
dence would take of kis own goods, under similar circumstances; 
etc. To this extent we seé no condict between the decisions in 

Sie JE. (1914) I. L. R. 38 B. 32. s 
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The River Steam Navigation Cov. Choutniull Dogur 1, Lakhichand | 
v. G.I. P. Ry. Co. 2, and the case under not.ce. Weare unable-to 
seé the exact point'on-which Bearnan, J., seems to find “himself 
unable to agree with Mr. Justice Batchelor es to the interpretation 
of the decision in The River Steam Navigation Cc.’s Case 1: Refer- 
“ence seems to be made by Batchelor, J., tc the discussion of the - 
evidence by the Judicial Committee, not to cetract from the 
weight of any presumptions arising from the fact of the loss being 
unaccounted for, but only t answer the argument that this 
circumstance by itself was ccnclusive as to the defendant’s liabi-. 
lity. And in holding that the presumption was rebutted, he 
telies not merely on the evidence as to the care generally taken 
by the company, but as to their carehalnces 2 in r espect of the plain- 
tiffs goods. < - 


Kashinath Parasram v. Gouravabai, I. L. R. 39 B. 245. 

“We agree that the demand by banks and companies, ta 
-probate or letters of administration even in respect of joint 
family properties passing by survivorship ‘has led jn practice to 
a great deal of theoretical absurdity.’ “But we ão not think that 
. there is anything in law which necessitates the levy of court feé 
in respect of the whole of the joint family >roperty’ dealt with by 
a will whereof probate is sought. ` Tha absolite exemption 
allowed in In the goods of Poxurmull Augu-walla 3 and Collector 
of Kaira v. Chunilal + is not zasy to justify. in.view of the princi- 
ples now well established as to the availability ofa member’s share | 
for his own personal purposes. These cases hava been sufficiently 
commented’ upon in In re Desu Manavala Chetii.5 and the view 
of the Madras High Court that court fee is payable in respect of 
the share of the testator seems to us reasonshle. It is ` misleading 
to rely too much on tke well-known obssrvat-ons in Appovier’s 
case, as though they contain the whole lew as to the rights of 
undivided members. A great deal of water has since flowed 
under the bridge. But curiously enough the learned Judges in the 
case under notice rely on that case as justifying the levy of court 
fee on the whole property. Hayward J. says ‘what has to be looked 
at in such cases is the estate actually speciied i in ‘the will and not 
the estate which could legally be n of by the will.’ This 


4, (1898) I. L.R. 260.398. (1911) 1. L..R. 87 Bei, 
8. (1896) I. D'R. 28 C. 980, pi (1304) LL. R.-29 B.161.” 
l (1909; I. T. R. 38 M! ae 
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is true; but it does rot follow that ‘those desiring to establish the 
factum of the will must pay the ful. duty leviable’ on the property 
dealt with by the wil, unless one a2cepts the learned Judge’s view 
that it cannot be sad of even the least part of the joint family 
property that it is kald ky a member ‘in trust not beneficially’. 
We beg leave to poirt out that there is some confusion under- 
lying this last propcsition. It is one thing to say that every 
member of a joint facnily has a beneficial interest in every :tem 
of joint property ; buat it-sa very different thing to say that a 
member is so interested in such an item to the full extent cf its 
value. It is the latter question thas now concerns us. It may 
be said that some cas2s countenance theupholding of an alienation 
by a member of the whole of some item of family property, but 
those very cases clear_y proceed upon a principle of special equity 
in partition, without derogating from the righis of the other 
members. 

There is however one circumstance—not adverted to in any 
of the cases—which may introduce some complication in the deci- 
sion of the question Œ the court fee payable in such cases. As 
a matter of fact, the joint family 2onsisted of father and son in 
the case under notice as also in the Madras Full Bench Case ; but p 
a difference is conceivable betweer such cases and those where 
the family consists af undivided erothers. In the latter case it 
can be reasonably hed that the dezeased brother held the other 
brother’s share withoat a beneficial mterest or general power to 
confer a beneficial interest, but in the former case, such a view will 
conflict with decisioas like Fakire] and Motichand v. Motichand 
Hurruckchand 1, Jagebhai Lalubai 7. Yiybukhandas? and Nunna 
Setti v. Chidaraboynz 3 holding that the whole interest in the 
family property can be attached >r will vest in the Official 
Assignee in proceedings against the father, for these cases rest on 
the ground that over tae whole ancestral property the father has 
a disposing power which he may ezercise for his own benefit. 
The recognition by the Legislaturs in S. 53, C. P.-C. that as 
between father and son, family property may for purposes of 
execution be regarded as property come to the son, as ‘legal 
representative’ would emphasise the distinction. 





1. (1888) I. L. R.T B.188. £. (1886) I. L. R. 11 B. 87. 
3 (1902) I. L. R.26 M. 214. 
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Ab Saheb v. Sonan Bivi Saiba Ammal: I. Li: R. - 88 


M. 261. 294. ; 


: One of ce points decided in this case is covered by Saminatha 
v. Pur ushothama 1 that is to say that the expenses of a suit in which 
a person posing himself as a trustee unsuccessfully resists another’s 
right to be trustee is not a proper charge on the trust estate. 
The other point that arose in the case viz, the limitation for a 
sujt to enforce a trustee's right to indemnity out af the trust estate 
for his out of pocket expenses is also covered by authority Peary 
Mohun Mukerjee v, Narendru Nath Muker-ee ®. An attempt is 
made to explain the basis of their Lordships’ decision. Mr. Jtistice 
Miller thinks that art. 132 is inapplicable because the third cdlumn 
of that article cannot apply as no suits could be maintained 
at the time the amounts were due for want cf a parson to be sued. 
We think this is a sound argument.’ For the same reason 
art. 61 is also to. be excluded. It is a well- settled principle 
of law ‘that when the hand that pays and the hand that is 
to receive is the same limitation does not run. There is prece- 
‘dent for the liberty taken in the decisions_with reference to art. 182 
of the Limitation Act. Mr. Justice Sadasiva Aiyar bases ib also on 
the peculiar nature of the charge. In this to> theze is considerable 
force. A further question that arose in the case and that a more 
difficult question was as to when limitation commenced. Was it 
at the date when the trusteesaip came to an end, or when it was 
declared by the Court to hive come to an end or when the posses- 
sion of the trustee terminated? Their Lordships say that at the 
earliest it.could be only atthe second of the dates mentioned. Both 
were inclined to hold that it weuld be the later date when possession 
ceased. . The ground of their Lordships’ de2ision is the nature of 
the charge sought to be enforced. The right io actively e enforce the . 
charge in their Lordships’ opinion arises orly wien the trustee is 
unable to himself have reimbursement out of the trust funds. An 
analogous rule is laid down byiheir Lordships of the Privy Council 
in respect of persons in possession -under dezrees of courts subse- 
quently reversed. Sakhina Mohum Roy v. Saroda Mohun Roy 8, 





1. (1892) I. L. R. oe 67- 2. (1999) LL.R. ET O. 229 (P. 0.) 
(1998) = L.R. 21 C. 142. 
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The judgment of Mr.-Justice Sadasiva Iyer contains somé instruc- 
tive observations as to de facto trusiee’s right of reimbursement 
His Lordship makes a distinction between a de facto trustee in 
bona. fide possession end one wrongfully in possession and also 
a distinction between payments out of the income and out of pocket 
expenses. |The distirctions made by his Lordship are fully justified, 
by analogies drawn from cases of executors de son tort and tres- 
passers against whom a decree fcr mesne profits or damages is 
made. See The Perwian Guano Company v. Dreyfus brothers 1 
Dakhina Mohan Rey v. Saroda Mohan Roy 2 and Williams on 
Executors p. 195, The rule that an executor de son tort has 
all the rights but nome of the privi-eges applies only to the right 
of retainer and cthez special rights of the executor and . “plene 
administravit” is always a good defence to an action against him. : 
In this country where de facto trustees, de facto matadipathies, 
for the matter of that de facto poligars even are recognised, there 
is littlereagon not to zive effect to rules of Common Justice to which 
their Lordships of the Privy Corneil, refer in Dakhina Mohan 
Roy’s case, 





 Mairayan Chettiar v. Avicha Chattiar: I. L. R. 38 M. 275. . 


' A contract implied in fact is rot an implied contract but an 
express contract; the term implied contract is properly applicable f 
only. to contracts rmplied in law. S. 9 of the Contract Act 
gives only the defintion of an implied promise and not of an 
implied-contract. In the absence cf any binding definition of an` 
implied ‘contract, ths term may properly be understood in the 
sense of the Englich Law under which warranty of authority 
is-such implied contzact, The expzession misfeasance or malfea- 
sance in Art. 36 is wholly inappropriate to such- action, Haying 
regard to the fact -hat the articles of the limitation Act are | 
enacted with speciel reference te actions as known to Eng- 
lish law, it seems tc be a-fair corclusion that the term implied 
contract was intended to include implied warranty. of authority. 


—— « 


2, (1892) A. C. 166. 8, (1898) I.L.R. 21 O. 146. 
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“ Muthukrishnier v. Veeraraghava Kiyar, i: n. R. 38 M. 297. 


Though there is much to be said on priaciple in ‘support’ of’ 
Mr. Justice Sundara Aigar s judgment, after tlie recent decision 
of the Privy Council in Mulraj v. Viswanata 1 tke point seems 
unarguable, According to the view of their Lordsaips of the Judi- 
cial Committee hypothecation is an assignmert witain the meaning 
of S: 130 Transfer of ‘Property Act, If so,the assignee has the right 
of suit-and the assignor has not, Mr. Justic2 Sundara Aiyar-does 
not deny that the creditor would-be liable i? the assignment was 
one that precluded the other party from suing for well he could ‘not 
do that in the face of Shyan Kumari v. Rameswar Singh 2, No 
doubt the implication of this view goes further than Muthwijia 
Raghunath v. Venkatachellam’ would require,and it may be open 
to argument whether their Lordships’ decision does ‘not require 
the same conclusion as to the incapacity of the mortgagee to sue 
after a sub-mortgage. Of course, S. 130 does not apply to mortgage» - 
debts and’ the question will have to be-decidec on the general 
principles referred to in Muthu Vija Raghwnatha Ramachandra 
. Vacha Mahali Thurai v. Venkataehellam Chetti 8. 


t 





The Receiver of the Nidedavole v. pa IL: R. 38 
M. 295. - - 

_ This case illustrates the AR inconvenience of peripatetic 
Courts but happily, the particalar inconvenience zan be avoided by 
the Collectors taking a little thought and mamaga & Person t 
receive the plaints. H 





Muthia Chetti v. Suppan Servai, I. L. 3. 88 M.291. | 

There is nothing violeat in holding that-“ the date of the 
passing of the decree” is the date on whick it is drawn up.: The 
provision of the Civil Procedure Code that che decree shall- bear 
the date of ‘the judgment is not tantamocxt tc saying that the 
decree is for all purposes made on that datz. In Annamalai v. 
Clocte 4 it was held that the date of an order was the date of its 


1. (1918) I. L. R. 87 B. 198.. .. . 2 (1€93).1. L. R. 820.97... . 
3. (1904) I. L. R. 20 M, 86. 4, (1683) 1.1, R. 6 M. 189, : 
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being communicatei. Applying the principle of that judgment, 
the ‘date on which tie decree can be said to be passed is the date 
on which the party could have a copy of it, viz., the day on which 
it is drawn up. Havng regard to the practice of Courts actual 
communication could not be expected. 





Muthusamier v. Sree Sreemethamithi Swamyar, LL. R. 381” 
M. 356. 

This case taken rn Nars saya Udapa v, Venkatramana 
Bhatta may be taken as settling the law that whereas in the 
case of improper alienations of trus; property, limitation commen- 
_ ces to tun from the dete of alienation, in the case of such alienations 
by Matadhipathis wko have a beneficiary interest in the property, 
limitation commenc2s only after the death of the grantor and 
may be put off for she life-time of the. successor if he should 
ratify the alienation. In the absence of such ratification, failure to 
sue within the statctory period alter the accession of the new 
incumbent may bar the institution itself. 


We welcome the timely caution uttered by Sadasiva Aiyar, J., 
against the blind apptication of a foreign analogy to these institu- 
tions which is more likely to obscure than elucidate their true 
import. Whether 9. 32, C. P.C. applies or not, it will be a-grave 
national calamity if the Courts should be held not to have the 
power to prevent gross scandals in the administration of the 
affairs of these instittsions. There is no reason why the body of 
disciples for whose benefit the institutions ‘are ‘obviously intended 
should not in that eventuality, intervene by suit cf. Strinivasa 
Ayyangar v. Strinivasa Swami 1. Kailasam Pillai v. Nataraja 
Thambiran 2. 





1. (1892) I. L. R. 16 4. 3l at 33. 2. (1999) I. L R. 83 M. 986. 
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NOTES. OF INDIAN CASES. - 
 Monijan Bibi v. District Judge, Birbhum, I. L. R. 42 C- Ml 


The powers and functions of the Court, undar Act VII of 
1890, in respect of the marriage ofa ward are by no means easily 
ascertained. Under’no system of law does the court act as match- 
maker ; but there is nothing in the Indian Act which even rëqüires 
that a ward should be married only with leave bf the court. In: 
Bai Diwali v. ‘Motikarion. lone of the leaned Judges doùbted 
whether S. 43 of the Act can cover a direction by the court to the- 
guardian in respect of the ward's marriage (but see Subhadra Koer; 
v. Dhajadhari 2). It is sometimes suggested that the ‘ other mat- 


. ters, &e in §. 24 may include the marriage of the ward, Komma 
' Somakka v. Pedda Ramiah ®—though in fhe cose under notice 


the learned Judges are not prepared to takə that view; bub any 
way, that section only prescribes the duties of the guardian of the- 
person and throws no light as to the power of the court. S. 33 
provides for the ‘opinion, &c., of the court being obtained by the 
guardian, only as to ‘the management or administration of the- 
property’of the ward.’ S. 34 (e) ‘directs thet the guardian of the-. 
_ward’s property shall under the orders cf the court apply the: 
" incoine thereof for the celebration of ceremonies, &c. This seems 
to be the only way by which the Court in India can exercise ány 
control in the matter of the ward’s marriage; and we are theres. 
fore unable to agrée—whatever the ‘desirability’ of the’ court- 
sanction may be—that inthis country ‘a ward of court cannot 
marry without the consent of the court? We doubt the propriety 


_ of importing the rules of English law—lowever elementary or 


fundamental—in the face of the omission of’ the Legislature to 
reproduce them. It is scarcely necessary 30 say that the enforce- 
ment of the English ‘rule in this country. will not be without its 
difficulties and complications. In the case of persons whose estate 
is under the Superintendence of the Court of Wards, there is. 


express statutory provision on the point, 





Kanchan Mallik v. Emperor, I. L. R. 42 G. 374. i 
In this case the learned Judges lay down end if we may say 
so, rightly. that in criminal cases, where a general appeal- (and 


1. (1896) I. L. 'R. 22 B, 509. ` 2. (1912) 15 0. D. J; 147. 
8. (1911) 2 M. Wi N. 519." 
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not merely a limited one) is allowed by the law, it is the duty of 
the Appellate Court, es much as of tae court of first instance, to be 
satisfied ‘affirmatively that the prcsecution case is substantially - 
true and that the gui of the appellants has been established be- 
yond all reasonable coubt,’ It is mot proper for the Appellate 
‘Court to say that it must accept the conclusion of the trial Court 
unless the accused is able to establich to its satisfaction that the 
first court has come f a wrong conzlusion. The question is one 
of far-reaching importance ;. and analogies drawn from other 
systems of law under which there is practically no appeal on 
“facts’ or where the zppellate Cours is only a ‘court of error’ 
‘cannot be safely reliei on. Even with reference to Indian pro- 
‘cedure, a number of Gcta of high authority may be found to 
‘support the theory -hat an appellase tribunal should not reverse 
the decision of the Subordinate Court unless it is satisfied that the 
‘decision is wrong and not merely or the ground that the former 
would itself have come to a different conclusion if the case had 
‘coms before it in the irst instance. Such observations, whatever 
their soundness, relate generally to c vil litigation and cannot with 
propriety be extended +o criminal procedure. 


Ram Ranjan Roy v. Emperor, I L. R. 42 C. 422. 

We would invite particular attention to the observations of ` 
Jenkins, C. J., in this case as to the duty of a Public Prosecutor 
in the conduct of criminal cases. If, as he says, the duty of a 
Public Prosecutor is to represent nos the police but the crown, 
what should be the atitude of the ccurt ? When will the subordi- 
nate criminal courts in India effectually clear themselves of all 
suspicion on this score ? We are greaily indebted to the learned 
Chie? Justice for tracing out a remarxable mistake in the report of 
Sir Arthur Wilson’s remarks in Ympress v. Dhuno Kasi 1. 
None can help regretting a state of taings which should have ‘ed 
Sir Lawrence Jenkins to feel that the treatment of assessors by 
Sessions Judges in the mofussil is nob infrequently anything but 
commendable, 


Abdu) Hakim Chowdhury v. Hamchandra Das, I. L. R. 42 
C. 483. 
As illustrated in this case, the danigusge of o: 47, R.T ee P. ss 











1. (1881) I-L. R. 8 G. 121. 
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review in contravention of O. 47, R. 4, can be taken exception to 
“only by way of ‘an appeal (whether from th oréer or from the 
final decree) toa higher court and not beZore the very court 
which granted the review. Sc.far however as proviso (a) in rule. 
4 is concerned, viz., that a review should not be granted without 
notice tothe other side, amy~contraventjon taereof will give 
rise to an objection not on the merits but as to the form of pro- 
-cedure and in view of well established principles af procedure, we 
agree that the objection (as to want of nctice) may be taken in 
the very court which granted she application for review. It may 
be pointed out in passing that the language of O. 47, r. T is not quite 
appropriate with reference to cl. (b), for in ihe class of cases 
covered by it, the objection is not that the application is in con- 

. travention of rule 4 but that the admission of the review is in 
contravention thereof. This was the langrage of S. 629 of Act 
XIV of 1882, but when changing it in the Code of 1908, the in- 
appropriateness seems to have escaped notice. 





Upendra Nath Kalamuri v. Kusum Kumari Dasi, I. L. R, 42 
©, 440. Fi | < 
There can be no doubt that the question of the ‘extent of 
liability ’ is different from that of ‘legal capacity. , If certain 
‘properties alone of a person are liable for adebt, but not his other 
properties, it does not follow that he holds ikem in two different 
‘capacities.’ ‘Take a joint Hindu family. A junior member 
may be liable for debts incurred by the manager only to the 
extent of his interest in the family properties ; that does not mean 
that he holds his separate properties ina difsrent legal capacity. 
‘They are both his own. So also in thecase cfar infant partner. 
Likewise, the differentiation, in the case of a legal representative, 
between assets derived from fhe ancestor aad properties of his 
own, is unconnected with any difference of legal character as to * 
the ownership of the two kinds of proparties and cases like 
. Punchanun v. Rabia Bibi 1 have therefore ~ightly held that the 
` question of the liaibility of varticular property for a particular 
‘debt is one between the parties (or their representatives) within 
the meaning of S. 47 C.P.C. A case of truss stands on a different 
footing, involving a well known distinction in legal capacity, not 
merely for purposes’ of ‘ liability’ but in’ ofber respects as well. 


‘1, (1890) I.-L. R. 17 0. 711 
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“The relation of a truztee to the trust property is fundamentally 
different from that ir which he stards towards his own property. 
Hence it is that numerous cases have held that where property 
alleged to belong to g trust is attached in execution of a decree 
for a personal debt dze by the trustee (or vice versa), the question 
of the liability of the property for the particular debt is not one 
between ‘ the parties to the suit. ‘We think there is really no 
conflict between the two classes of cases; the solution suggested 
by Justice Beachcrof: in this case accords in effect with the dis- 
tinction pointed out above but the test as laid down by him is 
perhaps empirical raher than legally correct. 


Karmali Abdulla v. Karimji Jiwanji, I. L. R. 89 B. 261 (P.C.) 
A question may be raised ere long whether in view of the 
observations of the Judicial Committee in this case, decisions like 
Somasundaram v. Krishnamurti 1, and Kutte Ammu v. Purusho- 
tam Dass 2, can be unreservedly accepted. In the Madras cases, 
a decree against the partner who dil not join in the promissory 
note was refused, even on the footing that the advance was made 
on account of the join trade. After holding that the non- 
executant partner was not liable cn the note, the learned Judges 
in the earlier case proceed to say, “we think there is no evidence 
of any intention to c-eate any liability otherwise than under the 
note and that whezs money is acvanced in consideration of a 
promissory note, it cannot be treated as giving rise to a suit for 
money lent, indepencently of the rote.’ If these remarks are to 
be broadly interpreted as negativing the liability of the partners ` 
in all cases in whch one partner becomes indebted under a 
negotiable instrumers which does not on the face of it bind the 
other partners, it may be difficrlt to reconcile them with the , 
decision under review.” The case :s of course -treated by their 
Lordships as being ‘truly an action of accounting’ and not 
‘purely a question of liability onthe bills.” But the initial 
liability arose out Ci Hundis drawn by one of the partners and 
the Judicial Commictee rest their decision on the finding that 
‘the plaintiff paid end advanced moneys on the Hundies for 
and on account and “or the credit of the partnership.’ 








1. (1906) 17 M. L. L 126. 2 (1910) 21 M.L.J. 526. 
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. 3,- - NOTES OF INDIAN CASES. © > 
Srinivasa Aiyangar v, Tiruventatathaiyangar I.L.R; 38 M. 556. 

Several-points of interest arose in- this case though on one 
pou there was a difference of opinion. ~« moe 

.One question that arose for decision was; when hens is af 
partition between-brothers, and sister’s marriages are to be pro- 
vided for, whether all the famiy properties cen be charged’ there- 
with, or only the self-acquired property of the father. On all prin- 
ciples known to Hindu Law, 2 distinction between the property 
of the father and the grandfatker seems to be untenable. Though 
for some purposes thereis adiffsrence. between them, they are really: 
not different species of property, there are n> separate rules.. of 
inheritance for them. Thovgh the Mitakshara does make'a 
difference ,between gari and Fane Aa shere is nothing to 
indicate that the injunction in question. is restricted to the former ; 
on the other hand the context sbundantly shows that the contrary 
is the case. The Samskaras. zave to’ be performed out of the 
Samudaya. Dravya, the joint property. ~- a a RY 

The next question was as to the step-icother's maintenance,: 
as. to whether it should be cherged.only on her :son’s.shaye-or on ` 
the whole property. Assumirg that, the step-mother is not. enti- 
tled to a share under the text there does not.seem to be. any 
answer why. as widow of..a.co-sharer, her inaintenance ‘should 
not be.charged on .the entnz family property. Viramitrodaya 
which does not, include step-mothers among. mothers provides for 

* their maintenance under _ the text relating to maintenance of 
widows. 

- But both the Smriti ‘Charctrika and the Sarasvati Vila elude 
step-mother ” among’ mothers in the text providing for shares to 
mothers. Thosé are the commentaries on. whose authority 
a mother’sright to a share is czt down to maintenance in this Presi- 
dency. The Mitakshara alsc is understood-by tke Viramitrodaya 
to include. step- -mothers amcag mothers. Dat 2 

Mr. Justice Sundara. A-yar also does right in pointing out 
the distinction between the rigat to.account and the right to-mesne 
‘profits. .A minor co-parcerer -might be entitled to. ‘ask’ the 
manager as to how he dealt wih the family funds which an- adult 
by reason of his presumed rerticipation and. acquiescence -may 
not be entitled to.; but that cannot give him any right to- claim 
‘mesne profits. 

N—8 
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The other gtastion that ərose in the case on which 
the judges differed was as to whether marriage expenses of 
the unmarried brothers should be provided for at the time 
of partition. On his point, reading the texts as they stand, 
there seems to be little justification for the narrower con- 
struction. Neither the text of Yajnavalkya nor the com- 
mentary of Vigneneshwava thereon makes any distinction 
between Samskavas. SRSA Mae agare Tenda: The texts 
of -Brihaspati and Vyasa relied upon by Sinriti Chandrika 
expressly refer to Samskaras other than Upanayanam. Really, 
there seems to be little justification in Smriti Chandrika for the 
view that Upanayanain is the only Samskara to be compulsorily 
provided for cut of the family funds. The restricted interpretation 
the author places on the word Sasskaras is confined to the text 
of Narada which cass a duty on zhe brothers to perform them 
irrespective of the possession of property, This is how Mr. Krishna- 
swamy Aiyar, the translator of Snaiti Chandrika understands. the 
author (p. 59). The right view to take of these texts is that provision 
should be made for zil tae Samskaras which are usually done apart 
from any question as to whether thair performance is compulsory.. 
Cf. 2 Strange 289. E ones’ sense o? fairness has anything to do in 
the matter, it certainly seems equitable that a man who has had 
the benefit of the fanily funds for his own marriage should noh be 
permitted to tell his brother that hs marriage is not compulsory ; 
that he may with great advantage to his soul be a NYAN or 5 
ara (Naishtika Brahmachari or Sanyasi). As Manu says 
aR afegaermmet. (Chapter V, 56). It is natural to 
marry but may be meritorious not to. Butno man has got a 
right to ask another to perform meritorious acts for his own 
benefit. 





Chidambara Chettiar v. Vaicyalinga Padayachi: I. L., R. 
38 M. 519. 

Having regard <o the decision of the Full Bench in ie ri 
Veera Reddi v. Kuri Bapi-Reddi 1 it would seem impossible in 
this High Court to contend that a sransaction which requires for 
its validity a registered deed can be validated on the ground of 
possessicn being del:vered or money paid. Both those circum- 
stances did‘ exist in zhe case referred to, and yet the Full peach 

1. (1906) I. L. R 29 M. 886. 
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held that the ‘vendor was entitled to reccvet the land. .Ram 
Baksh v: Mughlani ‘Khanam I and. Karalia Na-vubhat v. Man- ` 
sukhram 2 proceed upon a view opposed to ths, Full Bench deci- 
sion. The effect of the Full Bench is that taere is no scope for 
the application of the Equity doctrine of estoppel cr part perform- 
ance in cases where the statute requires a deed for completion of 
title. Those doctrines may yet be successfully appealed to in 
cases where the Statute Law does not require a deed. Cf. Mahomed 
- Musa v. “Aghore Kumar Ganguli 8. Not that ir some cases a 
question of estoppel as understcod in the Evidence Act may not 
arise but no estoppel will arise merely from the fact that consi- 
deration has been paid for or restitution in ittegrd is not possi- 
ble. It is difficilt to see how m transactions antirely void under 
‘the law, any question of restitution can arise. To apply S. 55 
to transactions in the nature of exchange is to confuse legal ideas 
and can in no view be justified, but even in the case of that sec- 
tion, there can be no scope for’ its applicatior. . when the transac- 
tion is void. 





Kinain Chetty v. Abdul Ehader Saheb, I. L R. 38 M. 535. 


The point tbat arose in this case is one of.ñrst impressiom 
and involves-an extension ofthe doctrine of ls pendens as hitherto 
understood, We must confess we feel great difficulty in accept- 
_ ing the conclusion as correct. If on the ons side, the: analogy 
of appeal, Setappa Goundan v. Muthaya Gourdan +, and execution 
proceedings, Umesh Chandra Sarkar v. Jahur Jatima 5, are ready 
to hand, on the other, with even a greater show of reason, the ana- 
logy of review might be appealed to in support cf the contrary view, 
Huken Chand Res judicata S. 278, It seems to us difficult to make 
the claim proceedingsand the suit subsequently brought, one proceed- 
ing within the meaning of S. 52 of the Transfer of Property Act. 
The section makes a difference between a suit and a proceeding. 
Unless the proceeding is @ proceeding in tke suis as in the case 
of execution proceedings, it waald pr ima facse seem impossible to 
treat the proceeding and suit as one and tae same proceeding, 
The hardship for which the somewhat heroic remedy is suggested is 

1. (1900) I. I. R. 96 A. 266. È., (1900) J.T. B24B.400. . 


T 8. (1914). 98M... J, 68 (P.O). ` £. (1908) ID. R -31 M:-268.. 
6. (1891) 1. L. R. 18 G. 164(P. O0). 
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one of frequent occurrence compares for instance’ arts, 11 and ‘47 
to which obviously zhe principle 02 lis pendens will not apply: 





Venkatapathi Nayanivaru v. Mahomed Sahib, I. L. 2. 38 

M. 531. | A 
_ We think the ‘aw has been ccrrectly laid down in this case as 
to a Judge’s disquaEfication to hear cases. The mere fact that the 
appellate Judge had. when he was Munsiff, tried.the case in part 
could not be a discualification for his hearing the appeal unless 
the appeal involve2 any question as to the correctness of the 
orders passed by him as trial judge. l 





Kunhu Kutti Amma v. Mallapratu, I. L. R. 88 M. 527. 
-Tf the decision in the case is based on custom, on which one 
of ‘the learned juczes that decided the case is undoubtedly a 
great authority, cad-t quaestio; but if the case is based on ‘any 
analogy drawn from the Malabar Law, there seems to be good rea- 
son to doubt its corzectness. It is now established that the Nam- 
budris are governed by the Hindu Law except in so far as it is 
modified by usage. There is still much vague talk about the - 
‘peculiarities’ of Nambudri Law as if it is a genus apart. It is 
one of the old fallacies which die very hard. Granted impartizility, 
there'seems to be little to differentiate it, we do not say this or that 
School of Hindu Lew, but from Hindu Law. A careful analysis 
of the case in Vasuceva v. Secretary of State for India 1, will 
show that this is al what remains of the so-called peculiarities 
of that law. Neither single managership nor management ky the 
oldest member is a peculiarity of that law. Usage as to marriage 
by the eldest member alone has since been declared to be merely a 
social practice and will not preclude the junior members from 
marrying Poppi Anzarjanam v. Jeyyan Nair 2. The Kritrima 
and Dwamushyana forms of adoption and affiliation by women 
though opposed tc the law as extant in the other parts of this 
Presidency cannot ke said to be opposed to Hindu Law and 
in fact are in accordance with the views held by some other 
School- of Hindu Law. It has also been recently held that the 
self-acquired proper-y cf individual co-parceners descends on their 
heirs under the Mitakshara law and not on the Illom Vishnu 
Nambudri v. Akkarma 3. Women are said to possess larger 


1. (1887) L D. R.  M. 167. a. (1903) 14 M.L.J. 224, 
3. (1910) LL.B. 834 M. 96. 
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| rights than: rin - other parts of India but the exact scope of those 
rights have not yet ‘been:deternmned and if they, as a matter of fact, 
possess them, that would-be going back to the'old Hindu law: 
Neither Nilakandan v. Madacan 1 nor Govindar v. Krishnan 2, 
proceeds upon any determination of the customs governing the 
parties. Govindan v. Krishnan? simply. staces tke fact that there 
would. be no scope.for.the. application of.the docwine when there 
are-brothers of the deceased. There is little analogy between 
the position of the father ard the Karnavan. The person who 
resembles the Karnavan would be the manager of fhe Illom or the 
ordinary Hindu family ‘who is not the fathsr. In neither case 
is there any pious obligation fo pay debts’ though the rule “long 
stuck to in Malabar’ that the Karnavan’s debt is -presumed to be 
for-a binding purpose would if accepted by the High Court have 
approximated the Malabar Law to Hindu Law as to liability for 
father’s debt: -It is difficult to see how the non-liability of 
the..Anandravan .for the debts of the Karnavan could furnish 
useful analogy to justify. the exclusion.°f the pious. obliga- 
“tion of the son under the Smritis which are as much a subject of 
veneration to the Nambudris as to the othe> Hindus. It is quite 
another question whether this so called civil liability. for the 
debts of the father based-on pious obligaticn is’not a creature of 
judge-made law and should nct be applied tc Narbudris. 





The Manager to the Lesezes of Sivaganga Zemindari v. Chi- 
dambaram Chetty, I. L. R. 38 M. 524. ne 

Where the landlord is entitled to collest sc much per acre 
the mere fact that owing to inadvertence, or owinz to less scientific 
methods of survey, he „collects less, cannct disentitle him from 
collecting the proper amount. without recourse to the Collector’ 
under the provision for enhancement of rent. 





Koneti Naicker v. Gopala Ayyar, I. L. R. 36 M. 482. 

It can by no means Pe said that a contrary conclusion. was 
not possible in this case. “ Signing as agent ” and “Executing 
as agent” cannot make much difference in meaning and it cannot 
be said that if it were a bend and not a pro-note, a contrary 
conclusion would not have been reached. “Under: the English 
law, there seems to he little difference on the point in question 

1, (1887) LL R. 10 M. 9. 2, (1899 L.B! 15 M. 988. 
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between bonds and pro-notes. But nevertheless, for ‘the sake 
of uniformity and baing regard to the other considerations.referred 
to by Sadasiva Aiyar, J. we are glad that the conclusion was as 
it is. 

Govinda Chetti -. Perumal Chetii, I; L. R. 38 M. 489. 

The remarks of 3adasiva Aiyar, J., are none too severe against 
the practice adopted by some Magistrates of using 9. 144 Criminal 
Procedure Code, in such a way to g ve themselves a more extended 


jurisdiction than the Code permits. 





Phetma Bibi v. Haji Musa Sahib, I. L. R. 38 M. 491. 

‘This case contains a very luminous exposition by Tyabji,.J., of 
the rules of Mohamecan Law as to saccession to Mutwalliship with 
special reference to hereditary rigkt, but the remarks of Sadasiva 
Aiyar J. might raise csrtain amount of alarm among vested interests 
by his-Lordship’s strong expressions of opinion against the’ heredi- 
tary principle in the matter of succession to religious offices: There 
is muck to be said for the point of view suggested by his ` 
Lordship. l ' 

Battie v. Brown, I. L. R. 38 M. 452. 

It is certainly ar anomaly to hold that though the marriage is 
dissolved, it is still in force but some such construction was neces- 
sary to avoid an impzsse. A dissolved marriage which invalidates - 
a subsequent marriage is, in a sense, “ still in force. ” 





Lodd Govindoss Krishna Doss v. Rukmani Bai: I. L. R. 38 
M. 438. c 
Qui facit per atium facit per se is, no doubt the ordinary 
rule, but when the section expressly says that the entry should be 
in the handwriting oi the person who makes the payment, there 
seems to be little scoze for the appl-cation of this maxims. The 
utmost concession that is permissitle under the circumstances, if 
at all is that allowed Dy the Judges, viz. when the man is unable 
to write, he may fx his mark, which is all he can do towards 
making the entry-or 2ayment. 


` 
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4 : Chama Sawmi v. ' Gangadharappa,” I. L. BR. “39 bi 339. 
(E. B) ; Bharma‘’ v. Bhama Sauda, 1. L.B, 39 B 421; and . 
Municipal Committee of Nasik D. The Collector of Nasik, I. L. R. 
39 B. 422, 

“The opinion of the Full Bench in the first case is disappoint- 
ingly laconic. The learned Jadges content themselves with a 
negative answer, that decisions on certain poinés are not preliminary 
decrees, within the meaning of 3. 97, Civil Procedure Code, so as to 
necessitate an immediate appeal therefrom ; taay give us no indica- 

tion of their opinion as to whas cases are covered by that section. 
It has been; held in cases like Kalwram v. Gcr-garam 1 that there 
can be no appeal unless a decree is drawn up. isee however Govind 
v. Vithal 2 and Kamini Debi ~. Promotha Nath 3 for a different 
view) and we think, with the referring Judges, that the Legislature 
has indicated the classes of cases in which: a preliminary decree 
is to be passed. Presumably, as held in the third case noted at 
the head, ‘these are the cases contemplaied by S. 97. A 
‘preliminary decree’ should not be confounded with a decision 
on a ‘preliminary point.’ If such a point is decided in favour of 
the plaintiff, the Court next enters on zke merits of the case 
and there is no decree of any Kind at this stage. If on the other 
hand a preliminary point is decided against the plaintiff so as 
to bar the further trial of the suit, a decree of dismissal follows 
and this is a ‘final’ decree. 


Now that the Bombay High Court hae gone back upon ‘the 
dictum in Narayan Balkrishna v. Gopal + cs to the meaning‘ of 
‘matters in controversy’ in S. 2 (2) Civil Procedure ‘Code, it remains 

to be seen whether the other High Courts will nevertheless stick 
to them (see Venkata Reddi v. Venkata Recai 5. Cf. heme Debi 
_ v. Promotho Nath Makan 6) | - 





Dattajirao Ghorpade a. Nilkantrao, LLR. 39 B. 352. 
The learned Judges base their ultimate -conclusion on the 
circumstances of ‘the particular case, and we have no quarrel with 
that; but we-cannot help thinking that it wi be highly detriment- 
al 6 -the best “interests ‘of judicial administration, ‘to give an 


- 1,. (1918)-I. L. R. 88 B, 881. „2, (1919) I. ©. R. 36 B. 536. , 
8. (1914) 19 0. W. N. 705. > > = 4, (9191.1. R. 38 B. 892, 


b. (1915).2 L. W. 519. ; 6, (1946) 19-C.W.N. 755. 
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undue extension to fhe doctrine laid down in the Valoor case 1, 
as to the authority cf counsel or pieader to bind the client by his 
admissions and omissions. It is not uncommon to find a pleader 
in charge of a case easily fall in with the view of the presiding 
Judge on a point of law going to the root of the case, and if in that 
view he takes a partzcular course as regards the letting in of 
evidence, ib will be seriously fettering the discretion of the appel- 
late Court to say that as a matter cf law, the client should be 
held bound by the ccurse adopted ky his pleader and be allowed 
no further remedy, Lowever erroneous may be the view which 
led to the adoption cf that course, 





` Javerbhai Jorakhai v. Gordhan Narsi, I. L. R. 39 B. 358. 
We are not witkout doubts as io the correctness of the view 
that the compensation clause in the contract is enforceable though - 
the mortgage itself ba invalid in law. Our doubt rests not on 
any rule of law but on well establisaed principles of construction, 
. A person putting a mortgagee in possession, provided by one of 
the clauses in the deed that ‘if the house should be taken out of 
your possession, we and our property, &c, shall be liable for 
any loss, &c., and for the money advanced.’ As pointed ous in’ 
the Tagore case, the serms of a dozument should be interpreted: 
on the footing that fae parties be.ieved the transaction to be 
operative in law; and it seems cleat from the context that the 
clause above set out referred only to such possession as the 
mortgagee may get cn foot of ths mortgage. If the mortgage 
turns out to be invalid, the mortgagee may have his own reme- 
dies under the law, bit we do not fesl convinced that the compen- 
sation clause in the contract can be applied as if it were an 
independent or colleteral covenant. Kerrison v. Gole 2, and 
Payne's case 8, are rot really ana.ogous. The question is not 
as to the validity of the convenant brt as to its scope and meaning. 
Ut res magis valeat qzam pereat is mo doubt an excellent rule, 
but not even that will justify a court in putting upon a contract 
a construction whick the parties never contemplated. It is 
suggested that a mortgage right had been, acquired by. prescrip- 
tion; if so, relief migh3 haye. been given on foot of the mortgage 
itself and not merely on the basis of the compensation, clause, 
alone. 


1. (1902) LB. 29 LA. "6, s. c. I. L. R, 5M. 867. 
2. (1807) 8: East 281. : 8 (1858) 8 H. and: N. 572. 
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- NOTES OF INDIAN CASES. O d 
Kunwar Bahadur v. Bindraban : L L. 2 a7 A.195.5 t 


_ Tn the light of the recent judgment. of the Privy Council in 
. Venkatanarayana Pillai v. Subbammal 1, the decisions of the 
Madras High Court in Veeragya .v. ‘Ganarvna 2, Kalavathal v, 
Thirupathi Pailavarayan 3, Ramanna v. énnamme 4, and of 
the Allahabad High Court in Bhagavanthe v. Lukhi 5, holding: 
that the cause of action .of esch- reversionar is different woald 
seem to require reconsideration. It seems ic be their Lordship’ 8. 
opinion that all the reversioners have thei- cause of action at the- 
same time, that is,,at the date of the alienasion when their 
common interests are jeopardised and though except in special 
circumstances the remoter reversioners may not sue alone, they 
may sue jointly- with the-presumptive reversionar and may con- 
tinue the suit brought by the presumptive reversioner. Their 
Lordships look upon suits by reversioners as suits in a repre- 
sentative character, whether their object is bo set aside alienations 
‘or to set aside adoption. The constructcn suggested by the: 
Full Berich case of Chinnavolu Ponnamma v. Annamma 6, would. 
seem to have the support of the Privy Ccuncil.. The interpre- 
tation of art. 125, even as accepted by the lazer cases, does: not 
prevent anomalies, for instance, a person who as a'remote. reyer- 
sioner, might have yet time to sue find kimself barred, by art. 
125 by the death of the nesrerreversione>. The fact that some 
other was the presumptive rsversioner af the dats of the alienation. 
and that the reversioner tkat. sues was. mot even in existence at 
the time would apparently not be a bar to the application of 


the article. See Bapanna Venkata Suotarayalu v. Bapanna. 
Ratnamma 1. 





Indar Pal v. The Imperial Bank, I. L. R. 37 As 214, 


The holder of a pro-note from a Hindu father sued upon the- 
note impleading ‘the father as well as the sons but subsequently 





1; (1915) I. L. R. 38 M. 406. . 2 (1913) 23 M. L. J, 269, 
8. (1905) 10 M. L. J, 929. ° ™ O  &. (1912) 24 M. L. J. 188,’ 
5. (1899) LL. R.. QUA. 88. . 6. (1£05) I, L. R. 39 M. 390, 


‘J: (1910) 8 Me G. T. 151. 
N—10 
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withdrew his suit against the latser. In these circumstances, 
could the decree got against the father be executed against the 
share of the son? That was she question in this case and 
their Lordships hol that the withdrawal of the suit was 
not a bar to the exscution. There was a partition subsequent 
to the decree which was also pleaded as a bar to the execu- 
tion, but their Lordships having found, that the partition was 
a fraudulent and colzusive one entered into with a view to 
defeat the creditor -Hat difficulty -was got over. If the right 
principle’ on which the Court executes the decree against the 
father against the son's share in the family property, and there is 
no doubt that'that isthe right pricciple—that the Court is anly 
doing what the father aimself could have done, orin the words of Sir 
Bhashyam Aiyangar—executing the power vested in the father, the 
creditor would be entitled to proceed against the son’s share so long 
as there is no binding adjudication between himself and the son 
that the debt is not one which he is not liable in law to pay. With- 
drawal of the suit might bar a fresh suit on, the same cause of 
action but does not in-olve the adjudication of any such question’ 
as is referred to above. Similarly, the suit might be dismissed 
against the son on some technical ground e. g., such as was appre- 
hended in this case, that he was not 2 party tothe note, or even 
for default. In ‘such cases, there will have been no binding 
adjudication'on the point that is esseatial for excluding the son’s 
liability and “the sons share might be proceeded against, The 
same cannot be said when a declaratior of liability is sought against 
the son and jt is not granted, or the son is made a party 
and such a da could aave been claimed against him and yet is 
not claimed’ In both’ these cases, S 11 of the Civil Procedure 
Code, would seem to incport an adjudication against such liability 
Ramasami Nadar v. Utuganatha Goundan 1, In this view, the 
correctness of Yanamardra.Papiah.+. Lanka Subbasastrulu 2, ` 
might, be open to questbn. | , 

: We cannot share the donbta of Tudball, J. abon the PE 
of-Krishnasami Konan x. Bamasami Ayyar-3, if the basis of the 
jurisdiction’ of the cour- to execute the decree against the son’s 


1. (1808) "I. L. R. E M i 2. (1914) 27 M. D. J. 276. 
+ 899) -L-L, R.. 99.11. 519. . 
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share is the power, of the. father, that jurisdiciion must cease 
when the power of the father ceases’ which would be the case 
when there isa partition. Even then the creditor will not be 
wholly without remedy. .He can bring a suit on the footing of 
the decree, debt, Periasami Mudaliar v. Seetharama Chettiar 1. 


es 


Chhabile Ram v. Durg Frasad, I. L. R. 37 A. 296 : 5. 92 
©. P.C. requires the consent of the Advocate-General to the 
institution but not to the continuance of a suit urder that section. 
It is possible to hold that on the death of tha parsy that obtained 
the sanction of the Advocate-General, the acsion must abate as is 
the case with class actions in England when the plaintiffs on 
record die. If the action can be continued we should think it can 
be (see Sivagurnnatha v. Ramasami Aiyangar *, Cf. Venkata- 
narayana Pillai v. Subbammal 3, Ramdas 7. Hanumatha Row 4, 
it is difficult to spell out of the section need for sanction for such 
continuance. On principle too, we do not see why the court cannot 
be trusted to take proper precautions as to tie personel of ‘the par- 
ties that are given leave to'conzinue as much as the Collector or the 
Advocate-General. As for the existence of a prima facie case, that, 
must have been found by the Advocate-Gen2ral before giving leave 
to the institution of the suit. 


Badan v. Murari: I. L. R. 37 A. 309. 


See 65 cl. (e) of the, Transfer of Property Act throws upon 
the mortgagor the duty of Cischarging prior mortgages on the 
land. It is inconceivable how it could be open to the mortgagor 
to set up a prior mortgage when he has accuired it, by inheritance 
or otherwise, as against the mortgagee. Though there was consi- 
derable difference of opinion in England as to the precisé’ circum- 
stances under which merger will take plaze, when the discharge 
or acquisition of the prior mortgage is by the owner of the 





1. (1903) IL. R. 27 M. 248 2. 1911) 25 M.L J 630. . 
8. (1915) I O R. 38M. 406.” +4, 0911) 21 M. L. J. 952. 
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equity of redemptic’ waen he is nót bound to pay it, there’ 
was never any doubt that he couH not seb up the mortgage as a 
shield when he himzelf was the person primarily liable to pay it. 
The intention of the party is material only when there is merely 
a payment and no tz=ansfer of the mortgage security. Whether a 
party acquiring the morigage interest by transfer or inheritance 
can set up the mortgage does not depend upon his intention but is 
merely a question of law. 





Kulada Prosad Deghoria v. Keli Das Naik, I. L. R. 42 C. 
536. ; 


We agree that tke principle of zonstruction laid down in this' 
case, viz., that where the -anguage 02 ancient grants is ambiguous, 
evidence of usage ther2under is admissible as an aid to construction, 
is too well settled to ke open to question, but we think it desira- 
ble to point out that n visw of the very'lax notions that appear 
to have obtained ‘in this country till zecently, as to the disabilities’ 
of persons in possessicn of endowed properties, it will be unsafe’ 
to attach much impo-tance to their conduct in ‘determining’ ‘the 
true nature of the endowment. 


1 
` 
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NOTES OF INDIAN CASES. 

Bombay Cotton Manufacturing Co, v. Keotilal Shiwa, I. L. 
R. 39 B 886 (P. ©). 

It is scarcely possible to Tay down any rigid rules as 7 the 
true function cf court of eppeal in dealirg with oral evidence. 
The Judicial Committee have from time to sime pointed out that 
in such a matter, the Court of First Instanca enjoys special facili- 
ties and that its conclusion should not therefcre be lightly set 
aside. . This is a wholesome tule. no doubt, but :5; must be borne 
in mind only asa rule of caution and not magnified into a kind 
of legal presumption. In the case under notice their Lordships 
felt obliged to point out that ‘cross-examination ta credit is neces- 
sarily irrelevant to any issue in the action’ Dut iz is most relevant 
in a different sense. Any ame acquainted wick original trials 
in this country cannot help realising that. in recording evidence, 
there is a curious combinatian of two conflicting tendencies—to 
let in a large mass of irrelevant evidenca on the one hand and 
perhaps as a reaction agaist it, to shut cut a certain amoint of 
really relevant evidence. I: two eminent Judges of the highest 
court in the country can err on a matter which thei Lordships 
‘seem to treat almost as elementary, one nsed not wonder at the 
ways of courts in the mofussil, 





Motabhoy Mulla ey v. muji Haridas, I. L. R. 39 B.. 
899 (P. ©). 

This case affords am interesting ilustration of the wide 
scope for the misapplicamon of the principle of S. 92 of the 
Evidence Act. Parties pay more heed tc the substance or result 
of the transaction they zre entering -nto 2nd are not careful 
enough to make it accorc im form to ths requirements of law: ; 
and the courts must be assicuous not to deteat their plain intent but 
to see if it cannot be giver effect to consistently with law. On 
the merits of the case, the= Lordships’ judgrrant directs attention 
to a very familiar problen_ in Indian litization, When different 
versions of a transaction are given ty ths parties, courts ‘are 
naturally tempted to hold shat if the version put forward by one 
of the parties is not tras, that given by the other must be the 
truth, ‘Their Lordships tightly disapprove of this process of 
reasoning. The failure af one side Coes not absolve the other 

N—1l1 
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party from the duty of proving his case substantively, especially 
when the onus is on him. Attention may also be usefully drawn 
to their Lordships’ protest against ‘admissions’ being ‘ dissected’. 
If a party seeks to rely on an admission by the other, he must 
take it as a whole and not merely so far as it is in his favour. 





Mohini Mohan kisser v. Surerdra Narayan Singh, I. L. R. 
42 ©. 550. 


If the learned Judges bad rested their decision on the ques- 
tion of fact, as to the want of probsble cause, &c., we should have 
had nothing to say azainst it. Nor are we disposed to differ from 
them in the view zhat if the ‘interlocutory’ injunction in the 
former suit was the basis of the plaintiff's present suit for 
‘damages, the cause ot action arose when the temporary injunc- 
tion ceased with the termination of the suit, though by the 
decree in the suit a perpetual injuncsion was issued. But in so ~ 
so far as the case goes further and lays down that a party can 
have no cause of acticn on the ground that a suit fora perpetual 
injunction was instituted against him maliciously and without 
reasonable and probakle cause, and such injunction was obtained 
in one court, (though set aside cn appeal), we venture to 
think that, in view of the state of authority on the point, the’ 
conclusion is too broadly and positively stated. It may be, as 
Fletcher, J., says, that ‘there is no case in the books of a suit for 
damages against a defendant for maliciously and without reasonable 
or probable cause obtaining a perpstual injunction which was 
subsequently dissolved on appeal. But is this conclusive ? 


“Take the case of a ‘temporary’ injunction first: Except 
Nand Coomar Shaha’s Case 1, and Wilson v. Kanhya *, we are 
not aware of any reporsed instance of a suit for damages in respect 
‘ofan ‘interlocutory’ in-unction. Anc in the course of his order 
in Attorney General v. Albany Hotel Co. 8, it was remarked 
by Justice North, wih reference $ò the English practice of 
requiring an undertaking from tle person applying for an 
interlocutory injunction, shat ‘it is difficult to see how in the 
absence of such an undertaking the defendant could recover 
from the plaintiff the damages wh.ch were really sustained 
~~], (1870) 18 W. R 305. 2, (1869) 11 W. R. 143. 

3. L. R. (1896) 2 Ob. ap. 699. 
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' by him by reason of the improver order of the court.’ Indeed, 
as early as Novello v. James 1 it appears to have been 
argued that but for the undertaking there would be no juris- 
diction to award damages. But we are navertheless inclined 
to believe that in accordance with well-established ‘egal principles, 
. a remedy by way of action does exist in cases in which an 
interlocutory injunction is obtained malicicusly and without 
reasonable and probable cause. The Indian Procedure Code from 
1859 downwards has assumed that such a sui wil! lie (by provid- 
ing for the bar of such a suit by an award af compensation in 
the first suit itself) see S. 96 of Act VIII of £859 and S. 497 of 
Act X of 1877; and we are unable to agree that this indication 
can be lightly ignored. We think that the reasonable interpreta- 
tion of North, J.’s dictum above referred tc, is to hold that. the 
learned Judge was there speaking with relerence to a claim for , 
damages, independent of any blame on the part of the plaintiff 
who obtained the interlocutory injunction ; for under the English 
practice, it is now settled that the undertaking entitles the other 
party to claim damages,in all cases in whish the plaintiff fails 
on the merits and not merely, as under the Irdian Code (and as, 
it is submitted, will be the case under the general law) only in 
cases in which the plaintiff has acted improperly in obtaining the 
injunction or has instituted the suit without reasonable or proba- 
ble cause (see Griffith. v. Blake 2. Seton on Judgments and 
Decrees, 7th Edition p. 510}. | 

The question seems to be familiar in Ame-ia, where the system 
of requiring an undertaking for damages rests not merely.on practice 
but on express statutory provision. In a well-zrown American text- 
book, it is observed: “Some conflict of author=ty exists as to whether 
a defendant in an injunction suit may by an action on the case reco- 
ver damages for having been enjoined witho.s cause and the rule ` 
has been broadly stated that no suck right cf action exists and that 
his only .remedy is by suit upon the injunct:cn bond. The better 
doctrine however seems to be that the defendani’s right of action 
at Common Law is not merged in the remsdy upon the bond and 
that an action on the case will lie. But, to support such action, 
the plaintiff's pleading must clearly negativ2 the existence of pro- 
bable cause for the injunction.” (High on Injunctions, S, 1648). 
Reference may also be usefully made in this connection to the 


1. 118654) 5 De. G. M. and G, 876. 2. (1834) 27 Oh. D. 474. 
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analogous case of attachment or wrest before Judgment. Here, ` 
too, the English ard American practice (in so far as such processes 
are allowed) seems to be to require an undertaking for damages, 
but it is nevertheless also recognised that an action will lie for 
wrongfully and vexatiously suing out an attachment auxiliary to 
the main suit (See ‘Sedgwick on Damages, 8. 467, see also The 
Walter D. Walett =.) An instructive discussion on the’ point 
will be found in Mengappa Setti 7. Ganapati Gounden 2. ~ 


Is there then any reason for making a distinction between a 
claim for damages caused by an interlocutory injunction and a 
like claim with resrence to a perpetual injunction (dissolved 
on appeal)? Under the English and American practice no’ bond 
or undertaking is giren in respect 2f a final injunction. But this 
circumstance throws no light on the question of the remedy 
under the Common law. Nor is there much force in the general 
argument (referred f by Richardscn, J., in the case under notice) 
that the issue of the injunction beimg the act of the court, a party 
should not be held | able in damages for procuring an erroneous 
decision. The argu-nent can as well be urged with reference to 
interlocutory injunczions. The tkeory is no doubt ordinarily 
correct; and the fact that a court vade the order may be an im- 
portant factor in the determination of the question of malice and 
want of reasonable cause. But - these facts are sufficiently 
established, the circumstance thai the order was issued by the 
mistake of the court will be no answer (see for instarice Farley 
v. Danks 8, and alo the observations of Brett, M. R., in the 
Quartz Hill Mining Jos Case). 

There is certainly more force—especially in viéw of the 
very wide provisiors cf S. 144 of the Code of 1908—in the 
suggestion that the party injured by the decree granting 
the injunction shorid, on its reversal, seek to compensate 
himself by way of ‘restitution proceedings.’ With reference 
to this, however, it must first be observed that the bar of a 
separate suit for the purpose has Deen enacted only in the new 
Code, and the argument would therefore have had no force before 
1908 or on general pinciples. Agein, though mesne profits and 
interest used to be alowed in restitition proceedings even under 
the old codes, a general provision for ‘payment of damages’ is 


1. (1893) P. 202. 2. (1911) 21 M. L. J. 1052. 
3. (1855) 4 E ard B 493. 
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first enacted only in the Code of 1908. We are not aware of any. 
case in which the loss sustained by reason of an injunction granted 
‘by a Court of first instance but dissolved cn ‘appeal has been 
claimed and allowed in restitution proceedings. In the absence 
of authority on the point, we are not withoutcoubis as to whether 
aiclaim of that kind can be said to be ‘2>nsequential on the 
reversal’ within the meaning of §. 144. Justize Richardson seems 
to think, not, It has also to se borne in mind tzat proceedings 
by way of restitution are found=d on the mera fact of reversal and 
have no reference to any question of malice cx want of reasonable 
and probable cause in respect of the institut:cn or prosecution of 
the suit. 


It remains to deal with the larger prcposition, founded on 
the observations of Bowen, L.J., in the Quartz Hill Mining Co.’s 
Case l, that at the present day ‘the bringing of an ordinary action, 
however maliciously ‘and however great the want of reasonable 
and probable cause, will not supporta subsequent action for 
malicious prosecution.’ English text-writers generally reproduce _ 
the rule thus stated by that learned Judge ; and it must be admitted 
that (in the words of Bigelow) English pclicy is against giving 
redress, except in special cases, in respect o? civil suits instituted 
of malice and without probable cause. Foran interesting history 
of the course of English law on the point, r2ference may be made 
to the arguments of counsel in Cotterell v. Jones 2, It is impor- 
tant however to note the reason of the ruls ard the exceptions 
thereto, as recognised by Lord Justice Bower himself. The reason 
of the rule is that an unfounded civil actior. is not the cause of 
any darhage of which the law can take notice and that the 
defendant who is unsuccessfu_ly sued is sufficiently indemnified 
by a judgment in his favour which awards kim his costs as well. 
This obviously cannot apply to cases in: which the, party sued 
sustains ‘special damage’ by reason of the suit—apart from the 
expenses and trouble incidental to the defeace of the suit—and 
Bowen, L.J., recognises this. His view is not to. be collected 
‘solely from the one sentence that is commcrly found cited. He 
follows it up by saying “Whenever a man complains. before a 
court of justice of the false and malicious legal proceedings of 
another, his complaint, in arder to give s good and | substantial 
cause of action, must show thatthe false and malicious -legal 


1. (1888) 11 Q. B. D. 674. 2 (1801) 11 C. B. 718. 
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proceedings have Seen accompanied by damage, express or 
implied”; and afte: referring to the ‘three sorts of damage’ 
specified by Holt, C. J., in Savile v. Roberts 1, viz, to a man’s 
fame, to his person and to his property, he points out that an 
ordinary civil action (however malicious) does not necessarily 
and naturally damage a man’s fams or person and as for damage 
to property, the award of costs must be held sufficient compensa- 
tion for such damag= as the law can recognise to be the ‘natural or 
necessary consequerce’ of the acticn (Cf. also Barnett v, Hecles 
Corporation 2). Thiz explanation will not cover cases in which the 
defendant may, in :onsequence of an injunction, sustain special 
damage, for the order as to the coszs of the action cannot reasona- 
bly be understood to cover such loss also, The maintainability 
of an action im suca circumstances is clearly involved in the 
judgment of Brett, M. R., in the same case, with which Bowen, 
TL. Ji, also expresses his general agreement (see also per Buckley, 
L. J., in Wiffen v. Bailey do., Unicn 9), The following statement 
in Addison on Tort: (8th Edn., p. 29) seems to us accurately to 
represent the presenz position of tae English law on the point. 
‘Such actions are rare owing to the absence of legal damage, but 
they are not unheard of; and if the process leads to legal damage, 
an action will lie. Whether in any particular casethe special 
damage alleged will De held to be tae natural consequence of the 
suit or will be disalowed as only -ndirect or remote, is anOther 
matter. If the damege resulting from the deprivation of the use 
of one’s property by mesne process can be held to be within the 
rule of ‘natural and necessary corsequence, (see The Walter D. 
Wallett), 4 it is difficult to see why similar damage consequential 
upon a ‘final’ process, like a perpetaal injunction, should not be ` 
within the rule, too. 

It-may be noted.in passing that the rule in most of the 
United States of Amarica is not.so limited as in England, The 
award of costs in a cvil action is taere not always regarded as a 
remedy by way of compensation for injury suffered in consequence 
of the proceedings azd if the othe: elements, viz, malice, &c., 
are shown, such injurr. will support e suit for malicious prosecution 
even in respect of an ordinary civil action (see American Cyclo- 
paedia. Art ‘maliciozs prosecution’. l 











= 1 (1698) 1 Ld., Raym. 34 s.c, 91 Eng. Rep. 1147. 2. (1900) L R. 2 Q.B. 423, 
3, (1918) L. R., 1 K. B, Œ0, 4, L. R., (1898) P. 202. 
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` NOTES OF INDIAN CASES. | a Sage 


ENR Balakrishna v, Kashinath inns i. L. B. 39 
B. 410. 


„În view of the fact that chere is no dikes authority in sup- 
port of the adoption of a step-brother, it would have been more 
satisfactory if the arguments for and against the validity of such 
an adoption had been fully examined. The decision under notice 

. rests, mainly on the ground ihat several other restrictions, laid 
down by Nanda Pandita have been held to be merely recom- 
mendatory ; and the learned Jadges also hold thas the question is 
practically concluded by the aathority of mcre than one decision 
of their Court. With all respect, we are; unable to agree that the 
earlier cases referred to by them have really dealt with the argu- 
ments advanced in the present case. Neither Yamnava v: Lag | 
man 1 nor Ramchandra v. Gopal 2 hás any true bearing. -They 
deal with the scope of the exclusion by reference to ‘sisters son’ 

.and hold that it is confined to the sister’s soa, the daughter s son 
and the mother’s sister’s sor. This is supported by the very 
language of Nanda Pandita himself. In Ramchandra v. Gopal 2 
it is also pointed out that the theory of prokibiticn with reference 
to eligibility for marriage—or the marriage theory as Mr. Sarkar 
conveniently terms it—is not warranted by anything in the 
Datiaka, Mimamsa and is traceable to a mistranslation -by 
Sutherland (See also Sirkar on Adoption Lecture VIII). But, as 
explained by Muthuswami Aivar, J. in Sriramulu v. Ramayya 3 
the prohibition of a step-brother’s adoption must be traced tothe 
rules relating to the practice of Niyoga and has nothing to de 
with the - marriage theory. We are not aware of any case in 
which this explanation of Muchuswami Iyer, J. cr the applicabi- 
lity of the Niyoga theory, as indicating the scope if not the basis 
of the rule prohibiting the adootion of certa-n persons, has been 
examined. We are unable to see any. reference to it, much less 
any discussion of it, in Ramakrishna v. Chimnajs +. And we do 
not think that a judicial consideration of the searing of the Niyoga 
theory on this point is imei by the observations | of the 





1. (1912) I. L. R. 86 B. 538. f 2. (008) I L. R. 82 B. 619. 
3. (1881) I. L. R.3 M -18 . 4. (19-8) i5 Bom. L. R. 824, 
N—12 
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Judicial Committee n Sri Virada Pratapan. Sri Brojo Krishore 1 
pr bythe approval 5y the same Board in Puttu Lal v. Parbati 
Kunwar 2 of the decision of the Allshabad High Court in Jai Singh 
Pal Singh v. Bijai Singh 8, Among text-writers, earlier authors 
‘like Strange accept tae marriage-tkeory stated by Mr. Sutherland 
and do not refer to she Niyoga theory or to the specific instance of 
4% stepbrother’s adopsion. Dr. Jolly expresses disapproval of the 
marriage-theory but he also considers that the restrictions indi- 
cated by Nanda Pandita ate not binding. Messrs. West and 
Buhler merely note the view indicaied in Sriramulu v. Ramayya 8 
Mr. Mayne does not clearly differentiate between the marriage- 
theory and the Niycga theory but merely says that ‘it is unlawful, 
to adopt a brother or step-brofher, etc.,’ evidently on the 
authority of Srirarzulu'v. Ramayya +. My. Sarkar and Dr. 
. Bhattachariya hold spposite views on the question. Mr. Mandlik is 
of course against Manda Pandita altogether—and substantially 
Mr. Ghose too ; but this extreme vew is untenable in the face of 
the rehabiliation of Nanda Pandita-by the Judicial Committee. 


-Dayabhai Raghunathdas v. Ba: Parvati, I, L. R. 39 B. 438. 


'' -The learned Judges rightly hold that the provisions of the 
Guardians and Warcs Act do not velate solely to guardians ap- 
pointed or declared ty the Court. While some of the sections are 
so restricted, there ace others which apply to guardians in general, 
i.e, Whether natural. testamentwy or appointed by the Court, and 
S. 25 is one of the atter cf. also Ss. 20, 21, 24, 27,28. The 
result of a different wew would be taat a father would be driven to 
& suit, as the sole remedy, to recover custody of his minor child; 
for; in view of S. 19 of the Act, he could not get himself appoint- 
ed or declared guarcian of his chid under the Act. Whether 
such a separate suit 3 permissible cr not, it was certainly not the 
policy of the Act fo compel a fathar to resort toa suit for the 
"purpose. 


ui 


S 





“4 (1876) I. L. R. 13L 69. a. (1916) 29M. L J. 68, 
3- (1905) I. L. R. Æ A. 417. 4. (1881) I. L. R. 8 M.'15. 
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. Ekradeshwar Singh v. Janeshwari Bahnasir, I. L. R. 42 0, 
582, (P. C.)- i i - 


The words ‘ putra poutraci ’ in grants have ordinarily been 
held to indicate an estate of genzral inheritance ; but, as pointed out 
by their Lordships in the present case, they may in special cases, 
when construed -with reference to the object of the grant or the 
custom under which the grantis made, denote a limited estate ; 
and in such cases the validity of a grantin terms different from 
the ordinary law of inheritance must be just fied on the ground of 
custom. With due respect to their Lordships, we cannot help 
feeling that their conclusion in the case as to the proof of the 
custom alleged is not easily reconcilable with the standard of 
proof in such matters, laid down in other decisions of authority. 
The plaintif’s claim was tc apply the sustom of exclusion 
‘of, women to the succession of babaana property that 
had formed the subject of partition in the collateral branch. There 
were no prior instances of the particular kind, but theit Lordships 
uphold the custom on the ground (i) that women do not succeed 

“to the main estate, and (ii) that the babuana grants are made only 
to male members and reyert tc the main estate on the extinction 
of male members in the line t which the grant was made. We 
beg leave to doubt if this is nos at best an extension of the custom 
by analogy. Even on that footing, it seems to us that-the case 
of the main estate is not really analogous to that of a grant there- 
from. And, as for the second ground, the revertibility of the 
grant, in certain. contingencies, need not necessarily affect the ‘in- 
cidents of the estate granted, so long as it enures. Cf. Durgadut 
Singh v.. Rameshwar Singh! . 


Akhoy Kumar Banerjee v. Corporation of Calcutta, I. L. R. 
42 0, 625. 


The section of the Calcutta Municipal Act dealt with in this 
case (S. 228) corresponds subsiantially to S. 190 af the Madras City ` 
Municipal Act, 1904, and in the absence ofany authority on the 
point in this Presidency, the decision in this case will be a useful 





1. (1909) I. 2. R. 36 O. 948 (P. C.) 
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precedent. The distinction between a charge and a mortgage, in 
their respective operation as against bona fide transferees for value 
.is well-established, but it-is not a_ways easy to decide whether a 
particular liability imposed on land by the provisions of a statute 
amounts fo the one or the other. The learned J udges affirm, on 
the-authority of Enzlish cases, the principle laid down in Himmat 
Lal v. Vasudev Genesh 1 and T:ruvenkatachariar v. Venkata- 
chariar 2 that in cennection wita a plea of ‘purchase without 
notice’ the onus of proving absence of notice lies on the purchaser. 
But we fear that the rule as td ‘enquiry’ as laid down in 
the present case will make it well-nigh impossible for any 
transferee to disckarge this onus. It seems to us putting the 
„Tule too high to say that a purchaser of a house, though he may 
have no reason to think that the taxes are in arrears, is under an 
obligation to make enquiries of the municipal authorities .to as- 
certain if there are any arrears Cf faxes due on the house -he 
intends to buy. ot 5 a 





| Khagaram Dag v, Ramsankar Das Pramanik, I. L.R. 42 
C, 652. 

The question maised in this case is the same as- that deailt 
with by a Full Bench of the Madres High Court in Muthukrishna 
Iyer v. Sankaralingam Pillai 3 ard the same conclusion is arriv- 
ed at. It is evident that the learred Judges hold that 5.74 of 
the Contract Act (ac amended) covers the question ind that it is 
not necessary to apoeal bo amy general equitable jurisdiction of 
the court, After tha exhaustive judgments delivered by the-learn- 
ed Judges who took part in the Madras Full Bench case there is 
little left to be said Dn the subject. 


1. (1919) I. L. R. S B. 446. 2. (1918) 26 M. L. J. 218, 
3. (1912) L L. E. 86 M. 229. 
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NOTES OF INDIAN CASES. 


' Guda William v. Guda Karunamma, 29 M. L: J. 269. l 

The decision of the majority ‘of the Ful Bench in this case- 
does not appear to us to be sound. The question ` is whether a. 
decree for dissolution of marriage made by tae District Judge can 
be confirmed by the ‘High Court after mere y giving notice to the: 
parties and without requiring the petitioner tc appear and move for- 
confirmation. Wallis, C. J. and Ayling. J. answer that it can 
be done and that it is the practice of the Madras High Court 
to do s0.; Sadasiva Aiyar, J. fcllowing the view of the Allahabad 
High Court in Culley v. Culley} and Fo-shaw v. Forshaw 2, 
holds that it cannot be so done and that the petitioner must appear 
and move for confirmation. Under S. 16 of Ast IV of 1869, it 
is clear that when a decree nisi is made by tae High Court the 
petitioner must move to have such decree made absolute. The 
decree of the District Court is not even a decree nisi; indeed it. 
cannot be regarded- as operative at all till the hearing of the 
case by the High Court and its judgment. As the Privy Council 
pointed out in Hay v. Gordon 8; “it can scarcely he said that there- 
are two separate judgments, inasmuch. as the legislature- 
has not thought it safe to entrust the court below with the power: 
of pronouncing decisions which would be b-nding if not appealed 
against, but has made its. decision operative only on confirm- 
ation by the High Court whos confirmatory judgment is practi- 
cally the judgment in the suit. Sadasiva Aivar, J. points out that. 
there are no rules on the poinz made by the High Court under S. 62 
of the Divorce Act. One may point out thas the schedule of forms. 
too is silent on the matter. Bret there can be ro doubt. that the peti-- 
tioner who-has obtained a decree nist for dissolution has to appear 
and the case for confirmation has.to be heard:' in every instance, 
The second paragraph of S.-LT requires it by express terms.. Reading” 
S. 17 and the other sections ef the Act in the light of the. observa- 
tions of the Privy Council, there can be no doubt that the suit is first. 
tried in the District Court aml then is to bə continued and heard 
in the High Court. We think, therefore, that she view of Mr. Justice 
Sadasiva Aiyar and the Allahsbad-High Ccurt that the petitioner: 
should appear and move the court to confirm the dissolution is. 
the sounder view. There is neither reason nor any "legal principle. 


1 (1888) I. L, R. 10-A. 559. 2. (1989) I. L. R. 81 A. E11. 
3 (1872) L.R. Sup. ‘Vol.’ I. A: 118. 
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to justify the view that the Court is bound or entitled to confirm 
‘the decree without knowing whether the petitioner desires tc pro- 
-ceed with the petition further or not. The requirement in Section 
16 that the petitioner should move to make a decree nist absolute, 
the prohibition agairst the High Court confirming the decree of 
the District Court before six months, the terms of Section 17 re- 
-quiring that there should be before the High Court a case for con- 
firmation and that it should be heard and the principle that the 
-court bas no power or jurisdiction to dissolve a marriage if the 
parties do not desire it though it has the amplest power 
to refuse to decree dissolution in cases of collusion are, it is 
‘submitted, decisive against the correctness of the view taken 
by the majority of tks Court. That ihere is no provision for giving 
notice in S. 17 and that the rule-making power under S. €2 is 
to be exercised consstently with the provisions of the Code of 
Civil Procedure only tend to estab_ish the soundness of the view 
‘taken by Sadasiva Airar, J. and by the Allahabad High Court. 


“ Lastly it is a question really not of practice but of the jurisdic- 
tion of the High Court. With reference to the remarks of the Chief 
Justice that the, practise of the Madras High Court settles the. mat- 
ter, we would only refer to the obs2rvations of the Privy Council 
in Palmer v. Hutchins 1 that “no practice of the High Court can 
-confer upon it any power: or jurisdiction beyond that which is 
-given to it by the Charter or law by which it is constituted.” We 
do not know why ths rule making power under Section 62 of 
the Divorce Act has not been (as it appears) exercised by the 
Madras High Court. The Indian Legislature often confers by 
various enactments zule making. powers on the High Courts 
which unfortunately are seldom exercised and when exercised, 
the rules are not drafd with the requisite precision and legal 

imagination with due regard to the convenience of the litigant public 
and the necessities of “itigious business. 


“ Budhu Singh v. Laltn Singh, 2¢ M. L, J. 484 (P. C) =: 
The decision of the Privy Council in the above case is a 
very important one on a vexed question of inheritance and up- 
sets what has been a settled rule of inheritance in the Madras 








1. (1881) L. R. € A. C. 619, 
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Presidency for the ‘last. thirty .years. We think the decision 
is if we may say so, sound and is more consistent with the 
spirit of the Mitakshara and-its scheme .of succession than the 
view: which was taken' by Turner, C..J. and Kindersley, J. in 
Surayya Buktha v. Lakshminarayan 1, with the approval: of 
Mr. Justice Muthuswami Aiyar, The view of the Madras High 
Court was that the brothers’ grandson does not take after the 
brother’s son, but the inheritance at once ascsnds on failure of the 
brother’s son to the paternal grandmother and that the words 
“ brother’s sons” “ uncles sons” did not inc.ude brothers’ grand- 
sons or uncles’ grandsons.. The contrary view has been maintain- 
ed in Allahabad in Kalian v. Ramchander 2, and this has now been 
approved by the Privy Council as béing the -carrect interpretation 
of the Mitakshara, thus settling the Jaw for all the Mitakshara 
jurisdictions. 


< The question has no daki been complicated by opposite views 
being taken by the Smriti Chandrika and the Subhodhini on the 
cne hand and Apararka, Varadaraja and Nanda Pandita on the 
other. The principal and indeed the only difficulty has always 
been the reference by Vignaneswara to-the compact series of heirs 
(in Mitakshara Ch. IT. Sec. V pl. 2) coupled with the omission 
in the Mitakshara to refer to any competition between nephews 
and their sons-in Ch, If Sec. IV- pl..2 & 8. The solution of the 
difficulty however turns more on what-is the meaning of: the 
word “ Putra or- “ Suta” in the particular sontext. . There can 
be no..doubt that the words are capable af the. extended 
signification which the. Privy Council have’ ziven to them. . The 
express mention of “sons and other descendants ”. in Ch. JI Sec; 1 
pl. 3, the technica] and decisive significance 02 the word “ Aputra? 
in Yajnavalkya’ s Smiriti and the wide meaning of the word 
‘Santhana’ in “Ch. I Sec. V pl. 4 are sufficisnt indications. of the 

view of the Mitakshara. < 
We welcome the judgmeni of Syed Ameer Ali as a learned, 
anxious and careful pronouncement on the important question 
and as an illustration of the recent tendency to get at the true 
meaning of Hindu Law texts unhampered ky supposed consider- , 
ations of stare decisis which ona close serutiny will often be 
found to rest upon pure error whether of translation or of imagi- 
nation. Stare decisis in maters of Hindu Law common to all 

1. (1881) I-L. R. 5M: 201. ©" 2. (1902) I L.R, 24 A. 128. - 
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the provinces shoul be invoked more to produce uniformity and 
soundness than to Derpetuate diversity and the dark age of the 
Hindu Law before it has received tke illumination due to the revival 
of Sanskrit letters. A- great deal ro doubt can be said in: favour 
of the opposite view ‘which has been so forcibly and so well set 
forth by Benson anë Abdur Rabin, JJ. in Chinnasami Pillai v. 
Kunju Pillai 1. Bia the whole basis of that as well as of the ear- 
lier decision im Surayya Buktha v. Lakshminarayana 2 rests upon 
the Smriti Chandrika whose narrow views especially on the topic 
of Siridhanam have been already rejected by the Madras High 
Court. Though tha question whsther the whole line of each 
ancestor inclusive of his 6th descendant should be exhausted before 
the inheritance ascends to the line of a higher ancestor is left open 
by the Privy Counci, there can b> no doubt that Mr. Harring- 
ton’s view is an extreme one and the line must be limited to three 
descendants of eack ancestor. And the inclination of the Privy 
Council seems to favour this view. Nor do we think that the . 
Privy Council have laid down any erroneous doctrine when 
they say that spiritual benefit cannot be altogether excluded from 
consideration as a test of propinquity, where other things are equal. 
The principle of an attenuated propinquity according to the 
Mitakshara has beer erected into a fetish and has been pusked to 
such an extent as to make the Mitakshara school of inheritance 
more illiberal and artificial than the Dayabhaga school. “After all, 
the value of any able of inher-tance must depend on its close 
correspondence witk ties of natural affection and blood as recog- 
nised by the community and we are glad the decision of the Privy 
Council in question- has interpreted the Mitakshara aright and in 
conformity with progressive rather than reactionary tendencies. 


tid 








1. (1910) I. L.R, 86 M. 162: 91 M.LJ. 23, (1881) I. L. R. 5 M. 21. 
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`- NOTES. oF INDIAN - CASES. 


Garden Reach Spinning #6 zo., V. Sy: = State for India.. 
LL. R. 42 C. 675. 
` In so far as the learned Judges, in the exercise of their dis-- 
cretion, refused to admit the additional evidence tendered in 
appeal, we have nothing to say; but ‘with reference to their 
observations as to. the jurisdiction and ‘pawer of the “Appellate 
Court to admit additional evidence, wé beg lšave to say that they 
place an unduly yestricted construction upon. the language of 0. 
41 R. 27 C.P. C. We would, to begin witk, observe ' {in spite of 
Krishnama v. Narasimha 1)- that the language used ‘in ' Kes- 
sowji Issur v. G. I. P. Rasliban Co., 2, should not be pressed: too- 
far. The circumstances of ‘the case ‘ware peculiar ; the Appellate 
Court had, without assigning samy reason, practically reversed the 
order of the Trial Judge refusing a review, to admit the addi-. | 
tional evidence. And their Lordships righsly held that the main 
portion, of S. 568 (b) of the Code of 1882 Cid not authorise that. 
course. ‘It was not necessary for them to deal with the scope of 
the provision about ‘any other substantial cause’ in that section, 
- and the reference to 9. 623 in the judgment does not, it is sub- 
mitted necessarily imply thazin the event of the discovery of new- 
evidence after decree, the only course is to apply fora review and 
that no steps can be taken tc get such new evidence admitted in 
appeal. It must be borne im mind that 2 Ccurt ‘of Appeal in 
India is nota mere Court of Error whose function is only 
to say, whether or not, the first Coart came to a right. 
conclusion on the materiels before it As pointed out by 
Sadasiva Aiyar, J. in Audiappa Pillai v. Muthukumara Tevan 3,. 
it would be anomalous 30 hold that the Appellate Court 
can after the disposal of the appeal admit newly discovered 
evidence on review, but cannot admit such evidence in the appeal 
itself. See also. Venkataczala , Pillai v Ranga Pillai t. The 
suggestion of Abdur Rahim, J. in Subba Naidu v. Ethirajammal 5, 
that the ‘ substantial cause” referred to ia the section should be 
‘ ejusdem generis’ with the two specified ia the preceding portion 
.of the section will practically nullify this comprehensive provision 
and the view has nòt gooey! inet witk approval in this Court. 





1. (1908) I. L. R. 31 M. mu f 2 (19C7, 1. L. R. 3i B. 381 P. O. 
--(1912)-I. L. R..36 M.4T . (1954), 28 M. L. J. 884, 
- 5. Gn ae. L J-l. 
-N—14 | 2. 
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(See Audiappa Pill v. Muthukumara 1 and Kamesvarappa v. 
Chelapathi 2. 

Further, even if the judgment in Kessowji Issur’s’ case 
is to be read as pomting to the remedy by way of review as 
‘the only course avatable in the circumstances then in question, 
it seems to us there iz much force in‘the contention advanced in 
the case under notice that that principle cannot apply to a case 
where the new eviderce came into existence after the decree of the 

first Court. Of. Ko-agiri Venkatesubbamma Row v. Vellanki 
Venkatarama Row 3. The learned Judges leave that argument 
unanswered. 

As to the time when additional evidence is to be tendered in 
-appeal, the practice, as any rate in tais Presidency, is to apply by 
petition beforehand, though the petision is generally dealt vrith 
by the Court when hzaring the appeal. The Privy Council no 
-doubt (in Kessowjt Isswr’s case) comment on the fact that ‘the 
additional evidence was ordered not after the appeal on the 
merits had been heard............... but on special and preliminary 
-application’ and thes proceed’ to >bserve that the legitimate 
occasion for 8.568 is when, on examining the evidence as it stands, 
some inherent lacuna or defect becomes apparent. But this 
again, it is submitted, must be understood with reference to the 
fact that their Lordships were there ‘dealing with the sccpe 
of Cl. (b) of S. 568 “which ‘speaks of the ‘Court requiring ’— 
not of the parties teadering—such evidence. It would, for 
instance, be unreasoncble to apply shat limitation to the first 
-case provided for in th= section, wiz, where the Lower Court 
‘has refused to admit evidence which ought to have been admit- 
ted’; and there is ùo more reason why the condition should 
necessarily apply to sases in which the Appellate Court allows 
.additional evidence to be produced before it ‘for other substantial 
cause. It may be thas applications for the admission of new 
-evidence on appeal can be conveniently or preferably dealt with, 

“ when the Appellate Court is hearing the appeal; but it isa very 
different thing .to say that the Court has no power to deal with 
such applications at any other time. 


Kochu Rabia v. Abdur Rahman, I. L. R., 38 M. 589. 


While we share tae difficulty felt by the learned referring 
Judges in reconciling tha decision of tke Full Bench in Randu- 


_ 1 (1918) I D. R. 86 M. 277. 2, (2914) M. W. N. 864. 
3. (1902) L. L. R. 24 M. 1 (P. O.) 
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purayil Kunhisore v. Noroth Kunhi Kannan 1, with the decisions 
in Sri Mana Vikraman v. Ananda Pathas 2, and Paru Amma 
v. Moothordu 3, we do, not equally share their doubts as to 
the correctness of these decisions. There is an essential 
difference between contracts that limit the rizht of the tenant to 
make improvements and those that merely regulate the amount of 
compensation payable to him. As the questior as to the amount of 
compensation would arise only at the date of eviction there is no 
-question that prima facie the Act would be applicable to every 
case of contract before the act whether the parties acted on 
the faith of the existing law or they expressly fixed the 
amount of compensation. There is no reason jwhy any distinc- 
tion should be made between these two cases. In either case, the 
expectations of parties are equally disappointed. If justification 
is sought for in any rule of policy, that justification would 
equally avail in either case. These cases are analogous to 
cases where new statutes are passed snabling Courts to 
relieve against forfeiture or other oppressive terms. In Kadir 
Moidin v. Nepean 4, the Privy Council thought there was 
nothing wrong in applying the rules, of the Transfer of Pro- ` 
perty Actas to ‘accounting be:ween mortgagor and mortgagee to 
a case to which the Act did nct apply. Its quite otherwise in 
the case of the right to make improvements. In cases where the 
` contract prohibits the making of improvements, to allow compen- 
sation is to annex a new. incident to the ccntract. The Act no- 
where confers a right to make improvements; it proceeds upon 
the assumption that there is such a rigai: But where the 
assumption is not justified the Legislature has come ko the rescue 
‘by providing in 9. 19 that the Act shall not apply to}such a case. 





Vasudeva Kiyar v. The Noegapatam Devastanam Committee; 


1. L. R. 38 M. 594. 
The distinction betweema case where a power is’ vested i in 


‘an officer as a Court and those where it ic vested in him asa 
persona designata is somewhat fine and one is never quite certain 
that the distinction is correctly made in any particular case. In Vijia 
Raghava Pillai v. Theagaraya. Chetty °, 5, a somewhat analagous 
case the Presidency Magistrate acting in matters of Municipal 
election was held not to be;subject to the revisional jurisdiction of 


1. (1908) I. L. R. 32 M: L. 2. (1910) I. L R. BM, 61. 
8. (1913) ga M: L. 7. 22i. LI) Da BO BOY 
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the High Court and curicusly-enough Meenakshi v. Subrahmanya 1, 
(a case of election of ‘a commitzee. member) was relied upon. 
Judging from the view their- Lordships in that case took of the 
case in Meenakshi v. Subrahmanya 1, their Lordships seem: 
to be opposed to the view taken in this -case as to the pcwers. 
of interference of tke High Court.. Analogies of non-judicial 
bodies entrusted wih judicial functions can afford. little help- 
in the matter. To prevent a hasty leaning to one side or cther, 
it may also be advisable to. bear in mind the observations, 
of the House: of Lords in Stephens v. Theatres 2. Where 
by a statute certain matters are -referred to a court” with 
nothing .more,+the- necessary. ixiplication is that the court. 
will determine ‘th: matter.as 6 court;and if an appeal is. 
open ordinarily. from the decisions. -of that court, an appeal 
will lie in such ‘cases also. This principle has been.applied 30 as- 
to give a right of: appeal from’ the decrees of the District Court 
in appeals from ‘Revenue Courts Veeraraghavalu v. Venkatanara- 
simha 3, Venkataramier v. Vythilinga Thambiran 4. ‘Though 
the personnel of thz officer presiding may have been the motive 
„for the power being entrusted to the Civil Court under S. 10. 
nevertheless the entrustment is to the Civil Court and not to the- 
District Judge. Bb then revision may be excluded, also on the 
` ground that the function exercised by the court is a non-judicial 
one. Cf. Ko Tha Hnyin v. Ma Hnin 5, Sivagami Achi v 
Subramaniya Aiyar 8; where an appeal was. held not to lis on 
‘the ground that the order though in execution and between 
parties was an administrative one. Though the observations. 
oftheir Lordships in Meenakshi v. Subrahmanya 1, may not. 
be authority for ezcluding revision on the ground that the’ 
‘tribunal isa non-judicial tribunal, they may be authority for 
doing so on the ground that the function is non-judicial or 
administrative one. > ~ | a n 

-As regards the point decided in the case, it is certainly am ' 
anomaly that it should be in the power of the Committe2 by 
their default to deprive the public of their right of election but: : 
there is nothing to prevent 'the Judge from adopting in his.’ 
discretion the same procedure. as provided for in the case of.. 
`. elections by the Committee. ' z : 
1. (1886; I. L.R.10M.26. & (1918) A.C. 





6546. 
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l NOTES OF INDIAN CASES. ` : 
Afzal Begam v. Akbari Khanum: I. L. R. 37 A. 326. © 


It is one thing to, say thas the court should not except on 
very special grounds permit ths withdrawal of a suit pending an 
appeal so as to prevent the other party from ‘having the fruits of © 
his victory, but it is quite anotaer thing to cay that the Appellate 
Court has no power to permit the withdrawal of the suit. Yet that 
is what was decided in Choragedi Chinna Ko-ayya v. Raja Varada- 
raja Appa Rao 1, The Allakabad High Court in the case under 
review declined to unsettle the course of practice in that Court 
settled by Ganga Ram v. Date Ram 2. Tha prastice in our Court 
also was similar and it is somewhat difficuls to see what induced 
their Lordships to unsettle the practice here. 


We must confess we are not convinced ty the reasoning 
in Choragudi, Chinna Kottayyav. Raja Veraderaja Appa Rao 1, 
which seems to us to be highly artificial, For one thing, S. 107. 
gives the Appellate Court all the powers tat the first Court’ has. 
A party may or may not have the power in appeal, which he has 
during the pendency of the suit but thet cannot cut down 
the powers of the Court. In Gregory v. Dooley Chand 8 Sir 
“Barnes Peacock felt no.dificulty in holding that the Appellate 
Court had that power. It has for instance bsen held that the | 
rules as to compromise (O. 23 R. 8) and as to addition of - 
parties (O. 1 R. 10) apply to appeals though the reasoning 
adopted in this case may in part apply to those cases as well. 
Under the English Practice. an action may be discontinuéd even 
after judgment though only with leave of the Court. See 
In re Alpha Company, Lid. 4. 


Abdul Majeed v. Khirode Chandra Pal, I. L. R. 42 C. 690. 


While we fully appreciate the view shat “the exploitation of 
the necessitous, of the careless and inexperienced is a trade to be 
extirpated’ and that ‘it is the duty of the Courts to enforce the 
letter of the law against obviously harsh énd anconscionable 
bargains, we must also.emphasise the well-known maxim that 

1. (1914) 27 M. L. J. 44. i -2 (1885. I, L. Ru8 A. 82. 
3. (1868) 14 W. R. 17 (0. 3) . | | | 4. (1908. 1 Oh. 208. 
N—15 l 
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Courts should not be tempted, even by hard cases, into laying 
down bad law. The power ofzhe Court under S. 74 of the 
Contract Act is one thing ; the question of ‘undue influence’ with- 
in the meaning of S: 16 of the Actis a different thing; and 
mistakes are inevrable, if Courts: should wrest out -of their 
context observatione found in cases dealing with the fermer 
question and apply zhem to cases raising the latter. We must 
also point out that the scope of 9. 16 of the Contract Act is not 
co-extensive with that of the English Money Lender’s Acte With 
all respect to the learned Judges, we feel grave doubts as to whether 
the circumstances of the case under notice justified them in inter- 
fering in second appeal and finding ‘undue influence’ as a matter 
of fact. In view of suthorities like Dhanipal Das v. Raja Mane- 
shar Bhasksh Singh +, and Sundar Xoer v. Rai Sham Krishnan % 
the principal questior, in connection with the application of S. 16 
of the Contract Act, would seem to be, ‘Is there enything in the 
position of the parties to show that one of them was ina position 
to dominate the will af the other’. Urgent need of money on the 
part of the debtor is rot sufficient of itself to bring a case within 
the section ; and as fcr the transaction being hard and unconscion- 
able, cl. (8) of the seczion takes note of it only if, in addition there- 
to one party isin a position to dominate the will of the other, An 
excessive rate of interast, if unexplained, may of itself be evidence 
that the transaction is en unconscionable one Samuel, v. Newbould3, 

and it would also be an important fast in leading to an inference 
on the question of the position to dominate : but it is too much to 
say that it raises a ‘ presumption’ of undue influence which re- 
quires to be rebutted. Muthukrishna. Iyer v. Sankaralingam 
Pillai +, deals only with S. 74 of the Dontract Act and has nothing 
to say about the docirine of ‘undue influence’. As regards Kesa- 
vulu Naidu v. Arithulci Ammal 5 we are unable to agree with the 
interpretation sought t be placed on it by the learned Judges of 
the Calcutta High Cozrt. As we read the judgment, Sir Arnoid 
White, C.J. held thet there was no evidence to, show that 
the . will of the executant was dominated by anybody and 
not that. the presumation of undue influence was rebutted. 

Sankaran Nair, J. no d> ubt puts the. case more strongly in favour 


one 





>: a. (1908) L L. R. 28 A-570. oe -2 (1906).1. L. R. 34 0, 150, -; í 
8. (1912) I. L. R. 36 M. 229. e. (1906) L, R. A, 0. 461:7 
5- (1942) I. L. R. 86 ‘M.:588. 
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of ‘undue influence’, but it is alsar that he felt oressed by the 
fact that “the debtors were women who were not able to enter 
into the. transaction themse-ves’”’, and he 300 lays stress .on the 
necessity of the Court coming 50 a conclusion as 60 the ‘ position 
of the parties’, apart merely fm any inference that may arise 
_from the excessive rate of interest, -We do ‘not think that either 
of the learned Judges can be said to have laid dowh that a ‘ pre- 
" sumption ‘of undue influenc= arises mowa the Gnepneciaavle 
nature of a bargain. os - 


Secretary of State for Iněz v. Kirtbas Ehupati Harichandan 
Mahapatra. IL L. R; 420, 710 (P. C). s i 


Their Lordships here re-cifirm the view indicated in some 
of their early decisions that i the case of permanently settled 
estates, the Zemindar has the prima facie ticle to the full .enjoy- 
ment of every parcel of land within the ‘am>:t of the Gemindari 
and that if in respect of any such land Government should claim 
a right of resumption, the cnus lies upon Government to show 
that the settlement was made subject to resarvations in respect of 
the land sought to be resume We canno help remarking. that 
many an act of the Government both, executive and legislative, 
in recent times cannot easilz be reconcilec with this view as to 
| ‘the scope and effect of the serclement. 


Re, Nagappa Theyan I. 1. R. 38 M. G02. 


“ Delegatus non potest islegare” is a irite but ‘era maxim.. 

-It seems $o have -been lost sight of by tke Local Government 
-and the Collector:in this, case. It is ab surprising that the 
mistake should have occurec the delegatior. being of a discretion 
which Jawi son ja san 


vus ely J pa 
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Suryanarayana v. Patanna, I. L. R. 38 M. 608. 


With all deference, on the question of onus of proof, we 
should prefer the view taken in Indety Chinna Nagadu v. Potu- 
kanchi Venkatasubbzyya 1, Veerabhadrayya v. Sonti Venkanna 2, 
and Jagannathacha-yulu v. Kutumbarayudu 8, As pointed cut in 
those cases there may be a presumption that an inam ordi- 
marily is only a grant of the M2lwaram but there is no justi- 
fication for the presumption thas ‘the grant was made to a 
‘person who was not the owner of the kudivaram. There is a 
well marked distirict-on in this master between Zamindaries and 
Inams. In the case of Zamindaries except with regard to waste 
lands and private lands, there could be no pretence that the 
Zamindar was the owner of anything but the melwaram. While 
‘the history and the peculiar condit-ons of Zamindaries justify the 
presumption’ that taey are nothing more than the sovereign’s 
representatives, owmg to the continuation generally of the 
title in the same fanrily and the comparative opulence of the class 
the grant of kudivarem rights to the occupant even where yearly 
leases had taken tke place of permanent rights worked no 
great hardship. In Chekatti Zamindar v. Ramasooru Dhora 4, 
the general practice in Zamindaries was considered to jus- 
tify not only the presumption cf occupancy rights in imme- 
morial tenants but also a presumption that even newly ad- 
mitted occupants hed similar righss. The conditions of Inams 
are entirely different and there was also no parallel course of deci- 
sions in respect of them. In Venkatacharlu v. Kandappa. 5, 
what was decided was that the Inamdar if he wanted toejact a 
tenant, should strictl7 prove his right to eject; in other words the 
‘Court refused to draw presumption in favour of yearly tenancy. 
Tf for any reason, the tenant had tc prove that he had occupancy 
right, the Court would in the absence of evidence, have similarly 
rejected his claim. In Natesa Gramani v. Venkatarama Reddi 6, 
their Lordships refus to apply the rule laid down im Cheexatti 
Lamindar v. Ramascoru Dhora 1, with regards to newly admitted 
tenants to Inams. Introduction of a tenant has been in some 





-— 1, (4910) M. W. N. 69. 2. (1919) 24 M.L.J. 659. 
8, (1914) 27 M. L. J-238. ` 4. (1899) I.L.R. 28 M, 816. 
5. (1891) I. L, R. 15M. 95. 6, (1907) LL,R. 30 M. 502. 


7. (1899) I. L. R. 28 M. 318. 
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cases, held to be sufficient proof of Kud-varam right in the 
Inamdar. It is doubtful wheth=r even in the case of post settle- 
ment Inams, the invariable presumption of grant of occupancy 
rights would haye been justifiec. Minor Inams have never been 
held to come within the rule and have been wholly excluded by 
the Act. Having regard to the language of Sec. 3-2 (d) and the 
general rule as to burden of >roof as to jurisdiction and more 
especially to the considerations above ieferred to, the preferable 
view seems to be that taken n these decisions. The practice 
of the Brahmin communities iz no part of fae Presidency justi- 
fies the inference that, they coul= not be the cultivators of the soil. 
On the other question in this case, namely whether surrender or 
abandonment amounts to acquisition we should think the argu- 
ment of Sadasiva Aiyar J. based on S. 6is sound and the two 
must be mutually exclusive. The terms “surrender” and “abandon- 
ment” are not defined anywhere in the Act though the term 
“surrender ” is used in 8. 187 cl. (b) as an equivalent of relinquish- 
ment under S. 149 thereby clearly indicating that it is not used in 
the sense in which that term is =sed in 8. 111 of the Transfer of 
Property Act. In other words it 5 not used in the sense of a bilateral 
act but only in the sense of a unilateral act. The term “abandon- 
ment” occurs nowhere else in zhe Act. It is used in the Bengal 
Tenancy Act to indicate relinquishment by the tenant inferred from l 
his quitting or alienating the hc.ding. Having regard to the conno- 
tations of these terms itis possible as pointec oub by Sheshagiri 
Aiyar J., in Venkata Sastrulu v. Sitaramslu 1 that surrender 
where it is a bilateral act may mount to an acquisition, notwith- 
standing the use of the term ir 59. 6. Surrender and abandonment - 
in so far as they are not bilate=al acts can hardly be styled modes 
of acquisition ; they are rather modes in whiza the tenant’s inte- 
rest may be extinguished. 





1. (1942: 26 M, L. Je 58E. 
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‘Muth Sastrigal v. Viswanatha Pandara Sannidhi, I. L. R. 
-88 M. 660. Ha l : 
“Of things that do not appear and things that do not: exist 
the reckoning in a court of law is the same” Seaton v. Bur- 
nand 1. Tf so, ax unstamped pronote does not exist and 
why should the couxé not ignore thé making of itand give a Gecree 
on the liability that arises by reascn of the receipt of the money? 
It is certainly incorsistent to rely onthe note for the purpose 
of repelling the clain based i on the receipt of money while ignor- 
ing it when the claim is based on a pre-existing cause of action 
and seems to be opposed to the plein words of 8, 35 of the Stamp 
Act which prohibits its being acted on for any purpose. If the 
section had ‘simply said that unstamped documents ‘shall not be 
admitted in evidenca, there might havé been some scope for argu- 
ment based on the Enguage-of §. 91 of the Evidence Act which 
speaks only of the -erms of contrasts and not of their existence, 
though the correctress ‘of the argument is open to considerable - 
doubt. -But as the cection stands, it-is certainly not permissible 
to the court to base its judgment cn the existence of the note. 


cee ett tN CRN I ER 
*1, (1900) A. C. 185. 
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NOTES OF INDIAN CASES. 


Bal ‘Gangadhas Tilak v. Shrinivas Pandit, I. Li R. 39 B. 
441 (P. C.) 
| It is alike refreshing anc sncouraging 9 come across instan- 
ces, now and then, of juscce ultimately obtained at what, 
according to ancient theory, `s held to be the ` fountain of justice’; 
and by general consensus of minion in this country, the presènt 
seems to be an instance of the kind. Judicial authorities in 
India, both high and low, will it is to be hoped suffi- 
ciently realise the need, so fzrcibly pointed out in the judgment 
-under notice, for a due observance of established rules of procedure. 
On the point arising under the Hindu law cf adoption their 
Lordships’ decision in this case finally establishes that even 
among Brahmins, Dattahonam is not essential for the validity of 
an adoption within the sams gotra. 





Timangowda v. Benepgowda, I. L. R. 39 B. 472. 


Whatever equities may arise in casss in which a person 
entitled to a sale of property has. paid the consideration therefor 
but has not obtained a registered sale desd as required by law, 
there need be little hesitatizn in agreeing with the conclusion in 
the present case thata peson who has 2 mere contract in his 
favour and done nothing im pursuance hereof cannot resist the 
legal owner's claim to possession. The observation of the J udicial ` 
Committee on this point, 1 Immudipattam Tirugnana v. Periya 
Doraisami 1, is certainly rot easy to get aver, but a long line of 
decisions of that Board, oZ which one of tae most recent is that 
in Mulraj Khatau v. Viswanath Prabhuram ¥ aidya 2, referred to 
in the J udgment under notice clearly recognise that the English 
rules of equity cannot prevail in the face of express provisions of 
the Indian Statute Law. The extent tc which their Lordships 
are prepared to go in the strict enforcement . of statutory provi- 
sions is shown by their recent decisions under the Registration 
law holding that even as between the parties themselves and in 
‘Spite of the acquiescence cf the executant a completed transaction 
is unenforceable because cf what one might otherwise be dispos- 
ed to consider tò be mers ‘irregularities’ in registration, such as 
_ presentation by a person. with defective authority or registration - 

~ a (1800) I. L. BeA M. 77, | £. (1912) I. L. R. 87 B. 198. 
N—16 ` w l 
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in & wrong office. . This attitude is in marked contrast to that of 
the English Courts n the early days in working the Statute of 
Frauds and is suffisient to make one pause before importing 
equitable considerations into the operation of Indian statutes. 


Yasudeo Raghunath : v. Janardhan Sadashiv, 1. L. KR. 39 
B. 507. ` , 
" ‘On the finding of the Courts below, the question before the 
High Court was whether a transfer in fraud of creditors could be 
avoided by the aucticn-purchaser in an execution-sale held at the 
instance of a creditor, when the creditor himself had not taken 
steps to get the sale avoided under S. 53 of the Transfer of 
Property Act. The learned Judges have easily come to the con- 
clusion that the aucticn-purchaser nct being a ‘creditor’ himself 
nor a ‘subsequent transferee’ in the sense contemplated in S. 53, 
cannot have the fracdulent sale set aside. We cannot help 
feeling that the point sas not been sufficiently discussed. 


` It seems to us necessary for the present purpose to draw a 
distinction between th2 two classes of alienations dealt with in 
S. 53 viz., those in =raud of creditors and those in fraud- of 
purchasers. As is well known these are separately provided 
for in England by the 13 Elizab. C. 5 and the 27 Elizab. C. 4 
respectively. With ref=rence to alienations of the latter kind, the 
question now under ccnsideration is covered by the decision of 
the Judicial Committee in Godfrey v. Poole 1, Adopting’ tke 
explanation given in Doz D. Newman +. Rusham 2, as to the prin- 
ciple underlying 27 Elizab. C. 4, Sir Barnes Peacock there points 
out that the invalidation of the voluntary conveyance will result 
only from a subsequent eile by the samz person and cannot follow 
on a sheriff's sale. . Taking ‘another line of argument from ` 
Dolphin v. Aylward 3, hs also observes that the judgment-creditor 
can only seize or sell in execution the ‘interest’ of his debtor ane 
that after the voluntary conveyance in ‘question the debtor 
himself had no interest in the property though he could defeat 
the. conveyance by a proper sale to, another person, 


pe BAS TANG 








` (4868) LR. 18 A/G. 497." ` 2. (1853) 17 Ç. B. 7245 s.o. 21 LS.AQ:B.) 189 
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; But an‘alienation in fr aud of creditors does not sand on-the same- 
footing. No doubt in this case arso the transferor ceases to- have any 
interest in the property after ihe alienation, but: the property . is. 
nevertheless available for.his creditors ; and if the creditors could 
proceed against it, that means that the purchaser at the sheriff's. 
sale can acquire a good title to it as against tae original transferee 
from the debtor. The genes! statement that the execution- 
purchaser acquires only the ‘rght, title and interest of the judg- 
ment-debtor’ should not be interpreted to mean tket the purchaser: 
stands for all purposes in the shoes of the judsment-debtor, as. 
one..claiming under him. The sale is a sale by the law and 
not: by. the owner (Cf. Dinzndro Nath v. Ramkumar 1, Wick-- 
hamiv. The New Brunswick. and Canada Ry. Co. 2) and 
‘the purchaser will get whatever interest the decree-holder is. . 
entitled to bring to sale. : Taus in Saratchandar Dey v. Gopal 
_ Chandar Laha 3, the Judicial Committee in uphc'ding the title of 
the auction-purchaser as against the real owner observed that as. 
the mortgagee had a title by estoppel (as against the real owner), 

"be could give a good title to a purchaser under a mortgage sale’ 
whatever may be the state of knowledge of the person purchasing. ” 
The real question therefore is, can the Cecres-holder proceed 
against the property without first getting the debtor's alienation of 
the same declared void as against himself or as against creditors. 
generally: or, in ‘another form, what is the stage and what’ the 
form of proceeding, in’ which she question of fraud of creditors. 
can ‘be. raised. i i 

ot is no doubt often stated that the question under S, 53 can 
only be tried in a suit- properly constituted, that a suit for the 
purpose must be „brought on behalf of the whole body of creditors: 
and so on. Such observations would proper:y seem to relate to 
the right of a creditor as such (whether he has obtained a judg- 
ment or not) to rdisé the . quession and not to his right as ‘decree-: 
holder, i. e.. after obtaining a decree, to proceed in execution 
against the peogerty forming fhe subject ‘of the fraudulent alien- 
‘ation. (See May on Hraudulert Alienations 3rd -Edition p. 311). 
, ,Under the English Practice it would appear that ‘a sheriff, bailiff 
‘or, other officer executing a process. „against a debtor i in right of a. 
creditor may treat a fraudulent deed as void and seize notwith- 


1. (1884) Ly e 70.107. (P.G) 9. (1869D. R.1P.G, 61. 
os. 3. . (2892) T: L_Rs:20°C1:296. . 
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standing’ (May, p. £09). Mr. Bigelow also explicitly states that 
it is not necessary for the creditor to go into equity, unless other 
facts require, to set aside the coriveyance ; against the creditor, ‘the 
-conveyance is inoperative to the extent of his’claim ; he may levy 
directly (Bigelow o2 Fraud Vol. 2 ch. 16 S. 4, 1890 Edition, p. 
415). In India, the question of fraud of creditors has often been 
allowed to be raised as a defence in suits (under 5. 283 Civil 
Procedure Code) arizing after claim proceedings (see Ishan Chan- 
-dar v. Bishu Sirdar 1, and Rajani Kumar v. Gaur Kishore 2). and 
the point will be fornd discussed as some length in Abdul Kadir v. 
| Ali Mia 3. : We maz also add that in Doe D Grimsby v. Eall $, 
the question under 13 Elizab. C.5 was allowed to be raised in 
‘defence to an action of ejectment. It was contended for the 
plaintiff that if the aienation was alleged to be within the statute, 
resort must be had to a Court of equity to set it aside and that 
the plea of fraud could not be urged in a Court of law; buf, the 
-argument did not prevail. 


S. 53 of the Transfer of Property Act only provides that the 
transfer is voidable at the option of the person defrauded; it 
-does not require that she option should be exercised by him only by 
suing as a plaintiff. He may show his election by proceeding ` 
against the property in execution, thereby inviting a claim by the 

| alienee, so that the cuestion may be decided finally in the suit 
under O. 21. R. 63. IS. 283 of the old code). The theory of the 
‘necessity for a ‘judidial avoidance’ ~eferred to in Rajah of Ramnad 
v. Arunachalam Che-ty ë has no application here, the creditor being 
.a stranger to the trarsaction. Whether the attachment and proceed- 
ings based thereon stall have any effect at all will of course depend - 
upon the ultimate decision of the question of ‘fraud; but thare is 
nothing in the language of S. 53 zo lead to the inference: that a 
.creditor can proceed to attach tha property comprised in’ the’ 
-alienation only after obtaining an adjudication that the alienation 
was in fraud of cred_tors. in Hf ` 


t 


A further difficulty however still remains : suppose the alienee 
does not choose to put in a claim petition—and he is not bound to 
put in one; is the decree holder to be thereby foiled’ or .can “he 





1: (1897) IL. R.-22 C; 828. . a, - (1908) I. L. R.-85 C. 1051. 
3. (1912) 15 O. L. z. 649. 4. (1848) 11 M. & W. 581 
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proceed to sale, leaving-the-question.to-be, afterwards: agitated :be- 
-tween the alienee:and, the uction-purchaser 7 -Jt i stated in May’s 
book :(p. 117) that“ a purchaser -from‘the sheriff, selling ; „under: a 
writ of; execution, does- not. represent the. execution ,creditor,.s0 ‘as 
“to entitle-him.to impeach under 13 Elizab. ©. 5, a conveyance 
- previously made, by the’ debtor.’ : The, propòsition seenis bol us 
‘open.to-question. Sucha view will practically’ nullify ‘the rule 
recognised almost from the day that the. stataze. was passed “(sèe 
Dyer. 294 (b) and 295 (a)) that. the :judgmert-creditor. or sheriff 
can proceed to levy execution direct; for what is ‘the .use of that 
right if the purchaser at the sherii’s sale will getnothing’ by his 
‘ purchase ? The ‘author himself observes. that ‘the: apposite appears 
-40-be:the-rule in U.S. America’ (as to which.see 20. Am. . Gyêl. 439). 
-The-only. English authority:that he refers tc, Godfrey v. Poole 1 
far from lending support to: his proposition, seems. if anything; to 
suggest the contrary. UThe.question. there .arcs3 between the :exe- 
-cution purchaser. and. the persons.claiming under the: prior.transfer 
.by-the-debtor. If it were the rulethat the court-saje-purchaser- could 
not raise the question under 12 Elizab..c: 5, a8 waa’ held: in . that 
very case to be the rule with reference: tc the plea under 27 
Blizab. c. 4, the Judicial Committee need not have discussed :the 
merits of the charge under 13 Elizab.c. 5. It is significant that 
with reference to the plea under 27 Elizab. c. 4, their Lordships 
assume the invalidity of the prior transfer grd yet rule out the 
court purchaser as not entitled to the benefis of such invalidity, 
whereas, in respect of the charge under 13 Efizab. c.5, they have 
thought fit to examine and upkold the transer cn the merits. 
The passage above cited from May's book, dces not, it is submit- 
ted, touch the question from the right stancpoint. It is im- 
material whether or not the purchaser can he held to ‘represent’ 
the execution creditor, for he is not seeking to raise the question 
of fraud of- creditors on his own initiative. By bringing the 
property to sale, in spite of ‘the prior ‘alienation, the creditor 
has himself exercised the option, given tohm by the law, to 
impeach the transfer. The 'auction-purchaser haz only to esta- 
blish that the circumstances ož the alienation were such as to 
justify the creditor's election. The further zeascn assigned in 
May is clearly untenable. He says “The purzhaser acquires only 
the debtor’s interest in the property; and assuming that the 
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NOTES OF [IDIAN CASES. 
“Parthasarathi Apps Rao v. Secretary of State, LLR. 38 M. 620. ° 
`- The question for decision this case was whether the rever- 
sionary right in Inams granted prior ‘to the permanent settlement’ 
_ for services to be rendered by fke inamdars to the Zemindar in 
addition to the payment of quit rent is-vested in the Government 
“or the Zemindar. As their Lordships of thé Privy Council say in 
the recent case of Secretary of Sate v. K rtubas 1 the Zemindar is 
prima facie entitled to every parcel of land w thin the zemindari 
and it isfor theGovernment to show that taey are entitled.to 
resume any portion of it by reason-of some reservation at the time 
of the permanent settlement. Uxder.S. 4 of the Regulation XX:V of 
1802, they reserve the right of resuming Laktiraj lands and lands - 
paying only favourable rents. Lezhiraj-is a.well-known term applied. 
to lands which by reason of a special exemptionin 6 royal grant-or _ 
by having been legally devoted iv religious uses or by other means, 
had become ‘free from khiraj cr assessment to tke Government. 
Raja Leelanund v. Government of Bengal 2. Lands held by private 
persons in lièu of wages thoug2 paying no assessment were not 
Lakhiraj lands for the obvicus reason than the state was not 
interested in- paying them aad the Zemincar himself had no 
authority to exempt any land fm assessmens for such services. 
Lands subject to personal service to. Zemindar cannot there-. 
fore, be Lakhiraj to any extent nor can they be called lands paying 
favourable rents, the latter for two reasons ; in the first place. 
because if they do not pay full money rent, they pay their equiva- ` 
lent in -service ; in the second place because having regard to 
their obvious origin from the zemindars they cannct be regarded as: 
lands paying favourable rent, a other worčs partially exempt’ 
from revenue. Even reading t= section strictly, as Sir Sankaran 
Nair says, lands subject to service are not lands paying gai favor» 
able rents.” 


s 





Krislinammal v. Sundararaja Aiyar, I. —. R. 38 M. '698. 

In this case, their’ Lordships’ hold, we tkiak vightly, dissent- 
ing from Narayana v, Kandascem 8, that omission to combine the 
claim for possession when suing for species performance of a con- 
tract of sale does not bar the subsequent ‘suit fór į possession “based 
on title. -The ground on whic the conclusicr. otght to be based 
is to be found, we think in Nataw v. Budhu }-Zenvindar of Vizia- 


: a ll: atlas 
“4, (1914) 1. L. R42 0. F10. * 2. (1855) 6 MLA 101 at 109 & 112. 
8, (1898) I, L. R. 22 M. 24. | 4. (1898) T É. BSB. 5Be > 
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nagaram v. Behara Suryanarayans 1 and Ramasami v. Vaidhya- 
natha 2, In fact, there are two causes of action, one based 
on the covenant tc deliver possession implied in the sale and 
the other based on title. The distinction is brought into relief 
when the period fer which damages can be recovered for the 
withholding of possession is consicered; in the one case damages 
can be recovered fot 6 years, ab all events, when the sale deed , 
is registered, in the other mesne profits for only three years 

can be recovered. Again, as Sir Sankaran Nair, J., points out 
there is a difference m respect of persons to be made parties accord- 

ing as the action is cn the contract, or on title. Where the action 

is based on contract it is difficult to see why the fact that the 
right to possession arises in point cf time after the execution of the 

conveyance should make the two claims, different causes of action, 

Nor can the analogy of instalment bonds and rent suits be appealed 

to as justifying successive suits on the two claims though arising 

out of the same cause of action because in those cases it is not per- 

missible to combine-claims to arise in future ; whereas it is always 

permissible to combmne the claim for possession with a claim for. 
specific performance (See Form 47 appendix A, C.P.C.). If the two 

claims were claims based on distinst causes of action, they could 

not be combined wichovut leave of the Court. But the claims based 

on contract andon zitle are distinguishable in the same way as 

the claim for divorces on the ground of misconduct on the part of 

the wife was distinguished by the Privy Council from the claim’ 
for partition on the ground of such divorce. “ The partition 

may no doubt”, say their Lordshizs, “be treated as relief conse- 

quential upon the divorce and therefore dealt with in the same suit, 

but the evidence is different and the ground of divorce must be- 
first and separately proved as a dissinct cause of action before -any 

question of partition can properly arise. If the Court should be 

of opinion that a petitioner has unnecessarily severed his claim for 

a partition from his claim for a divorce, it may, of course, punish 

the plaintiff by the exercise of its discretion as to costs, but their 

Lordships are of opinion that such a severance does not come within 

the mischief aimed at by Ss. 42 and 43 of the Civil Procedure Code 

so.as to bar the claim toa partition which may be founded on the 

decree for divorce itself.” Maung Pe v. Ma Lon Magale 3. 





J, (1901) I, L. B.S M. 687., 
2. (1908) I. L. R. 95 M. 760 at 775 ; s.c. 18 M. D. J. 448. 
~ 8. (1911) I. L. R.8ē C. 629 P. ©. 
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NOTES OF -NDIAN CASES. 

Angamma]l v. Aslami Sahm, I, L. R. 88 M. 710. 

On the question as to tae tenant’s night to remove the 
materials of the buildings constructed by him even after the 
expiry of the lease, we think tke view of the majority that it is 
unaffected by the Transfer of Eroperty Act is right either on the 
ground of local usage as suggeszed by Sir V. Shashyam Aiyangar 
in Ismaikanit Rowthan v. Naza-ali Sahib 1 and by Fletcher and 
Chatterjea, JJ., in Kani Lal dalan v. Rasik Lal Sadhr Khan 2 
or on the ground that it is an ircident of the 2ontract of tenancy 
which is not inconsistent wifh any of the provisions of the 
Transfer of Property Act and as such preservad by 5. 2 Cl. (b) of 
that Act. The atgument based or hardship suggssted by Garth, O.J., 
in 8 C. 582 has really no substance ; for, the -act that the tenant 
is entitled to remove the materi:ls within a resonable time after 
the expiry of the lease, does noz take away his duty to restore 
vacant possession immediately œ the expiry cf the lease with the 

_ premises in as good a condition as they were in atthe date of the 
demise and if his buildings interfere with sich delivery he is 
bound to make compensation for such interference. The question 
may be looked at also from anoth=r point of view. The tenant’s duty 
is limited to restoring it in the Condition in waich it was deliver- 
ed to him and the right. of the Iendlord to claim the materials is 
really based on the general law involved in the’ maxim quicquid ` 
plantatur, etc., The absence oz such a rule in India may well 
entitle the court administering miles of equity and good consci- 
ence to give the defendant tims to renove kis materials. It 
would seem to be but a rule of ccmmon justice such as is referred to 
by Lord Macnaughten in Hendcrson v, Attwood 8 Cf. Ganga Din 
sonar. v. Jagat Tewari £ But she tenant heving been evicted, 
whether he should have a similar indulgence is another matter. 
On the whole the Via Media suggested by Mr. -Justice Miller, 
supported as it is by the analogies of English law as to trade 
fixtures, seems to best accord wih equity. The reasoning of Mr. 
Justice Sankaran Nair based on the absence ot the rule quicquid 
plantatur in India ignores the fact that the absence, of that rule 


1. (1908) 1. D. R. 27 M. 213, 2, (1914) 190. W N. 361. 
3. (1894) A.O. 180, 168. - 4, (1914) 12 å L. 7., 1026, 


N—18 Os ease 





82 THE MADRAS LAW JOURNAL. [VOL. XXIX 


does not warrant the affirmation of an absolute right in them to 
the tenant and also assumes that the owner of a land is bound to 
give way leave to a person whose goods might be on his 
land at any time be chooses. Nor is there any warrant for 
casting a duty on the landlord to pull down the buildings and hand 
over the materials. the tenant. Even assuming the tenant re- 
mains the owner ofthe materials of the building, the tenant can 
have no cause of act-on against the ‘andlord for enjoying the benefit 
of the materials so Img as ‘no actua: conversicn takes place sc as to 
entitle him to sue for the value of the materials. Where the build- 
ing has been raised with the consent of the landlord, S. 63 of the 
‘Easements Act migat apply but even that section gives only a 
reasonable time for the removal o? the goods placed on the land. 

On the other qaestion as toths tenant’s right to compensation’ 
there is we think mich to be said m favour of the view of Sankaran 
Nair, J. that in the case of tenansies of uncertain duration when 
the landlord gives consent to the construction of permanent 
structures, he is bcund to pay compensation for theny when he 
puts an end to thesenancy. On the faith of the license given by- 
the landlord, the tenant having sxecuted a work of a-permanent 
character and incuvred expense ic the execution (see S. 60 Hase- 
ments Act), the lardlord is not ertitled to revoke the license witk- 
out making compensation for the e expense incurred. 


Re Lewis: i a. R. 88 M." 178, 

Unless we are grossly mistaken, there seems:to be a slip in 
this case. In §. 4),-the word offence is stated to be used ia the 
extended sense of “things made panishable by special or local law” 
in certain of the sections of the Penal- Code and among those, 
Chapter IV which includes 8. 79 is specially mentioned. S. 79 and 
not merely the pee of 8. 79 therefore would apply tc forest 
offences... . | - 





Lakshmammal v. Narasimharaghayva Aiyangar, I. L. R. 38 
M. 747. 


Although it ic questionable if the plaintiff's view as to what 
is material, can make areally immaterial alieration a material one, 
in this case the effect of the alteration being to convert a negotiable 
into a non-negotiadle instrument, the alteration must be considered 
to be material and in that view the judgment is obviously right. 
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Rani Rajat Dat v. Sheo Dayal: I. L. R. 37 all. 439, 

Mr. Justice Pigott in tkis case, lays down the correct rule 
we think when he says that in sanction cases, the Appellate Court 
is expected to exercise an independent judgment whether on the 
facts sanction should or should not be granted. It is difficult to 
see what power the Court has, to cut down the right of the party 
to an appeal on the facts wher the legislatu-e has not chosén so 
to limit it. No doubt there may be some cases in which an 
element of discretion enters Zor instance those cases in which 
though there is a prima facie case, the Court may not consider it 

‘in the interests of justice that prosecution should take place. In 
such cases, according to well-known principles, tha Appellate Court 
may refuse except in exceptional cases, to <nterfere with the dis- 
erétion of the Court below but in ordinary cases, where the only 
question is whether a prima facie case is made out or there is a 
reasonable and probable chance of conviction, shere seems to be 
little warrant in law to cut down the rigat of the party by any 
convention among the judges. If an appeal or second appeal 

- should not, as a matter of principle, lie in saaction cases, that is 

for the legislature and certain.y not forthe courts. The Allahabad 

High Court no doubt, is not woubled by th2 question of procedure 
in second, appeals as on the construction put by that court on 
S. 195 Criminal Procedure Code, only one appeal lies. Our court 

has put a more liberal constraction on the section but that cannot 
affect the rule laid down in the case as to the duty of the Appellate 

Court even though the appeal is a second appeal. 





' Padarnath Halwai v. Eam Narain Upadhia, I. L. R; 37 A. 
447 P. C. 


What amounts to attestation? Is it nezessary that the witness 
should actually see the faces of the executants or is it sufficient - 
if he sees a hand writing and is able to identify by the voice that 
the hand is of the alleged exesutant ? Thess and many other dith- 
cult questions are bound to arise from the strict view taken of the re- 
quirements of a valid attestation in Shamu Fattar v. Abdul Kadir 1, 
especially when pardanash in ladies are concerned. There is no 
question that that case has added a new terror to creditors, however 


1. (1912: I, L. R. 85 M. 61. 





N.—19 
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honest thei claims. The genuineness cf the. transaction might be 
undisputed as it was în this case but it is open to a dishonest debtor, 
nevertheless, to evacs the liability by showing that the attestoz was 
not actually present at the execution or though present dic not 
actually see the execution. In th.s country where registration is 
compulsory, it is somewhat difficult to perceive the necessity for 
such strict rules as regards atteszation and it is also somewhat 
curious that while mortgages requize attestation, sales donot. It 
is no less in the interests of justice that a genuine transaction should 
not be defeated owing to the ignorance or fraud of the attesting wit- 
nesses than that a falze transaction saould not be passed as a genuine 
one. It can never b= difficult for a dishonestly inclined attest2r to . 
make a plausible cass of not witnessing the execution without lay- 
_ing himself open to prosecution for a charge of perjury. The crop 
of cases in which tke defence of no proper attestation is raised, 
shows that the dang=r is, by no means, an imaginary one. Their 
Lordships in this caze took a practical view of the question and 
held that the attestation was sufficient. 

Whatever may te the rights of a purchaser of a portion or the 
property against the mortgagee who waives his right as against the 
other portions of the mortgaged property in a way prejudicial to 
his rights, the formes can have no right when his purchase is 
subsequent to such prejudicial action of the mortgagee. It was 
argued in this case that because a prior mortgagee failed to insist 
upon his priority in & suit by the second mortgagee to which the 
mortgagor also was a party a purchaser in execution of the decree 
passed under 8. 90 of the Transter cf the Property Act in the suit 
on the second mortgage was entit.ed to plead that the prior 
mortgagee lost his caimagainst him. Their Lordships negative 
the contention saying that the purchaser got only the rights of 
the mortgagor as it existed at the date of his purchase and 
could not rely upon the mortgagee’s earlier laches. 


Risal Singh v. Babwant Singh: 1.L.R. 37 All. 496:. Though the 
oral evidence of the widow had beer excluded in the Court of the 
First Instance their Lordships of the Privy Council, with the know- 
ledge of that fact, haying proceeded to give a decision “so that 
further litigation maz be happily oct of the question” it would 
really have been a stzong thing for the Court to say that there 
was not “a fair tral of the question” which is all thas is 
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necessary -according to the Sivazanga case to make the décision 
binding on the reversioners. I= the decision -în the previous case 
had proceeded on the question af estoppel, the widow might well 
have been said not to have ~=presented tha reversioners but 
having regard to the course the case took, the conclusion of the 
majority seems preferable. Saving regard to Expl. VI of 
S. 11 of the Civil Procedure Code- it'is doubtful whether negligent 
conduct of the suit if honest, will prevent the revarsioner being 
bound—-Cf. S. 3 of the General Clauses Act Cl (20). In the analo- 
gous case of the Karnavan, negl-gence short of fraud has been held 
not to matter. Fair trial ¢.e.. trial at arm’s length between the 
parties is not inconsistent with negligent concuct on the part of 
the widow though Justice Markby would sem to hold that 
negligent conduct being. inconssstent with het duty to protect as 
well as represent the estate, suca a conduct wil prevent the deci- 
sion from operating as res judiccra (I.L.R, 2 C 222). In the case 
of trustees, their Lordships of t23 Privy Council have laid down 
the further requirement: of ‘“vroper: issues -being raised and 
decided” though it is not clear whether that is forthe purpose of 
deciding whether the trust waz actually represented: or for the 
purpose of deciding whether the trust was effestively représented 
(L. R. 21. A. 145). Possibly, trastees’ and minors’ cases stand on 
the same footing which is a somawhat differert footing from that 
of the widow. ‘In the case of minors, gross negligence of the 
guardian prevents the decision from binding the minor. But 
why isa party to be said noz to have obtained a judgment 
“fairly and properly” against ths widow merely because the widow 
negligently conducted the suit. The words “fairly and properly” 
in the Sivaganga case seem to he paraphrased into “ bona fide” 
in Explanation VI to Sec. 11. Sir Barnes Peacock ` understood 
the rule to be “in the absence of fraud or collusion, a decision 
‘against a widow, with regard t her husband’s estate, would be 
' binding upon the reversionaty heirs.” Even in a case . like 
11 M. I. A. 242 where the wilows default is the basis of the 
action, it is not clear if their Lordships mean anything more 
than that the mortgagee might as a matter cf caution or to be 
fair, have made the reversioners. parties. It is difficult to read into 
their Lordships’ judgment om ‘absolute iisqualification in 
the widow in such a case to represent the estate. Unless a charge 
is claimed or the reversioners ere made parties, the Court would 
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not ordinarily treas the decree based on the widow's default as one 
passed against the widow in her zeprescntative character. 





Utma Kumar.». Bhagwanta Kuar: I. L. R., 87 A. 515. 

Having regard tc the view taken by the Privy Council in 
Annie Besant’s case 1, it would ssem to be necessary to bring all 
attempts on the pert of guardians whether natural or appointed 
to gain, or regain the custody af their wards within Sec. 12 or 
Sec. 25 unless ons. is prepared to say that a particular case is a 
-casus omissus. For instance, suppose the father has made over the - 
custody of the child to another snd he refuses to hand over the 
child? Sec. 12; = read with the context, would seem to be 
inapplicable except to cases of pending applications for appoint- 
ment of guardians. &. 25 is the only other section bearing 
on the question and runs as follows: “If a ward leaves 
or is removed frcm the custocy of a guardian of his person, 
` &c.” Unless these words of S. 25 are read in a somewhat 
extended sense or unless S. 12 is read out of ifs context and 
disjunctively, the father would have noremedy. The case under 
review affords another instance. The mother of a girl who 
had heen appointec a guardian cf the person wanted to have the 
girl from the custcly of her elder sister who had taken her away 
before the proceedings. The application was made aftar the 
proceedings .weré cver and as suca S., 12 strictly read could not 
apply. It was dificult also to bring it within S. 25 as the ward 
could not be said to have left or been removed from the custody 
of the guardian. Their Lordships nevertheless hold that either 
S. 12 or 8. 25 app-ied to the case and the Court’ had power .to 
direct the handing over of the child. 

Janki Kuar v Lachimi Narain. I. L. R., 37 A. 585.. 

The point at ssue in this case, whether a judgment could’ be 
vacated on the ground that it was obtained by false and perjured’ 
evidence, has besn elaborately considered in Chinnaya’ v. 
Ramanna 2 and the view taken in this case is the same as the 
judges were inclined to take in that. As pointed out in that case, 
fraud must be extrinsic and collateral and it is difficult to see how 
the very issue necessarily involved in the case namely whether a 
party’s witnesses are lying or nos can be reagitated by giving it 

}. (1914) 27 M, L J. 30. 2. (1918) I. D. R. 38 M. 208, 
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` the name of fraud. It must be confessed however, that the 
English authorities are not gute as easily distinguishable as is 
assumed in this case and also that the line between fraud that 
vitiates a judgment and fraud that does not, must m some cases at 
least be very thin. 





Munna Lal Parrack v. Sarat Chundet Mukerji I. L.. R, 
42 C. 776 (P. C.) a t 

The brevity of their Lordships’ judgmezi in this case throws 
us back upon the judgment of the High Court, Amlook Chand 
v. Sarat Chunder 1 which they affirm. As here pointed out by 
Jenkins, ©. J. it was hoped shat the changzs introduced by the 
Code of 1908 would end the canflict of decistons as to (i) whether 
an application for an order under S. 89 of the Transfer of Property 
Act was an application in execution or not and (ii) as to the rule 
of limitation in respect of such an application, The first ques- 
tion may now be regarded as settled; but tzis, has not led to a 
similar certainty of law as to the second. Si Lawrence Jenkins 
evidently expected that the opinion expressed ' in Madhab Mani 
Dasi v. Lambert * on the question of limiation would not be 
followéd under the new Code, but in Biswar-bhar Shaha v. Ram 
Sundar 3 Holmwood and Chapman, JJ, adhered to that opinion, 
though the actual question there arose with reference to an 
application for a supplemental decree uncar O. 34 R.6.. The 
extreme view that prevailed in the Calcutta Sigh Court that appli- 
cations under S. 89 of the Transfer of Property Ast were subject to 
no legal rule of limitation must be taken to Save been overruled by 
the decisions of the Judicial Committee in AVdul Majid v. Jawahir 
Lal + and Batuk Nath v. Munni Dei 5 though in both these cases ` 
it was assumed that Art. 179 of the old Limisation Act would apply 
(see however the reasons assigned in Rangizh Gounden v. Nan- 
jappa © for applying Art. 175 in preference to Art. 179). And 
the decision in Ashfay Husain v. Gawri Schai 7 cannot, in view 
of the later decisions, be understood to lay down either that an 
application for an order absolute (prior to the new Code) was. not 
a proceeding in execution or that no rule o? limitation applied to - 
it. The question there arose in proceeding= after order absolute. 





1. (1911) I. L. R. 38 C. 918. 2. 1910) I. L. R. 87 C, 796 
3. (1914) I. I. R. 42 C. 294. 4. (1914, T. L. R. 86 A. 350 
` 5. (1914) I. L. R. 86 A. 284. 6. (1902) 1. L. R, 26 M. 780, 


7. {1911) I, L. R. 33 A. 264 {P C.) 


+ 
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“But it is difficult to say that these decisions of their Lordships or ` 
even the decision under notice car. be held to govern applications 
for a ‘final decree’ under Rules 3, 5 Or. 8 of O. 34 of the new 
Code or a supplemental decree uricer rule 6. It is however note- 
worthy that even tks Calcutta High Court has now come to hold 
that applications far a decree absolute under O. 34 C. P. ©. are 
governed by Art. 181 of the Limitation Act of 1908. (Beni Singh 
v. Berhamdeo Singh 1, the case of Kista Bar v. Srim ati Bana- 
moyi Devia 2 though reported in the same volume was, decided 
so long ago as May 1914 and the question there arose under the 
old Code : it may tkerefore be left out of account. The views of 
the other High Courts will be founc in Thathara Nannabha Chetti 
v. Kuppal Krishnammal 3, Rama Venkatasubba Iyer v. Shan- 
mukam 4, and Madhoram v. Neta} Singh 5, Datto Atmaram v. 
Shankdr Dattatraya 6. The dictum in Dhoki Khodalo Patra v. 
Vidya Bhushana 7 taat no rule of linitation governs an application 
to pass a final-decree in a pending suit is not likely to be followed 
hereafter. As tothe decision in Singaravalu Pillai v. Santhana 
Krishna Mudaliar 8-we cannot help feeling that there is some error 
in the statement that the decree was after the new Code came 
into force. The decision in Madhoram v. Netal Singh 5 raises 
an interesting question as to the starting point for limitaticn in 
cases in which the preliminary deczee is appealed against. With 
regard to applications for supplemental decree under O. 34 R. 6, 
the question of limiation cannot yet be regarded as settled by 
authority, Rama Verkata Subba Iyer v. Shanmukham + being 
directly in conflict with Bisvamthar Shaha v. Ram, Sundar 4, 


ee ee 


Kunja Lal Banerji v. Narasamba Debi I. L. R. 42 C. 826. 
The extent to which the rule cf Damdupat is still in force is 
a matter of some uncertainty. Itis also anomalous that on a 
question of this kinc. there should be a difference between one 
Presidency and anotker or that the Jaw should be one thing for 
the presidency town end another for the mofussil. The suggestion 
for removal of the anomaly by the legislature, made so early as 
© 1. (1915) 19 C. W. N 473. 2. (1914) 190. W N. 470. 
"8. (1918) 14 M. L: T. 194. (1913) M. W. N- 86T. 
5. (1916) 18 A. L, J- 985. (1914) I. L. R. 38 B. 82. 
7 


. (1918) 22 I. C, 283. . (1915) M. W. N. 648. 
- 3. (1914) I, L. R. 42 C. 294 
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in Nobin Chunder’s case 1 has not so: far been heeded: The 
reasoning in the Madhwa Siddhanta Onnclan Nidhi’s case? 
that, so far as mortgages are concerned, the application. of the 
rule. of Damdapat is precluded by the languag= of the sections of 
the Transfer of Property Act dealing with mortgage decrees, does 
not .seem to us altogether convincing; and it remains to. be 
seen’ whether the Madras Higa Court will zontiaue to follow 
it, even after the legistation of 1908, by whick the sections of the 
Transfer of Property Act there zelied on have been removed to the 
Code of Civil Procedure, which cannot reascnsbly be construed 
` as abrogating any rule of substanzive law. We sce, however, unable 
to appreciate the argument based, in the case undsr notice, on 
S. 4 of the Transfer of Property Act. That ozly enacts that the 
provisions in the Act which relaze to contracts shal. be taken as 
part of the Contract Act. It is difficult to say shat Ss. 86, 88 and 
_ 92 of the Transfer of Property Act—which ar reied on in the 

Madras case—‘ relate to contracts’ within the meaning of this 
provision. 





Ahid Khondkar v. Mahendra Lal De. I. L. R. 42 C. 830. 

With all respect, we beg leave to differ from the view here 
taken as to the power of an Appellate Cours in dealing with an 
order granting a review on the ground of the discovery of new 
evidence. When the legislature was particular io make such an 
. order of a Subordinate Court appealable, it seems tc us practically 
defeating its intention, to say thet the Appellate Court has only to 
see if there was legal” evidence before the first court, whatever its 
probative value, of circumstances justifying a review. In the view 
taken by the learned Judges, the word . ‘strict’ would have been 
altogether unnecessary; for the wood ‘proc whan used with 
reference to a court of law, woul of itself have signified proof in 
such form as is allowed by the lew of evidence. Isis true that 
as a general principle it is the Ccurt of First —nstance that is to 
decide whether there should be + review or not; and in one class 
of cases, vèz., where the review is granted for ‘other sufficient cause, 
the discretion of that court has been held to be nearly absolute 
See Tholan v. Kunhi Kutti 3, Gopala Iyer v. Ramaswami 
Sastrial +, Ali Akbar v. Kurrbad Ali 5, Harichacan Saha v. Baran 


1. (1887) I. L. R. 14 C. 781. 2. ` (13C8) I. L. R. 26 M. 662, 
3. (1912) 24 M. L. J. 98 - 4, (1907) 17 M.L. J. 603 
NA 5. 27 Al p. 595. : 
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Khan }, Muni Ra Rani Choudhii v. Bishen Prakash Narain 2 

But this won’ . justify the view that even in so far es the 
specified causes are concerned and to the extent to which an appeal 
is expressly allowed, the functions of the Appellate Court are to 
be unduly circumse ribed on the strength of this general principle. 


[End of Vol. KATA.) 








1. Q914) 1. L. R. #10. 716. 2. (1897) I. L. R., 24,0. 878. 


NOTES GF HECENT CASES. . 


Seshagiri Iyer and ga Sand 1913 and 


Napier, JJ. 
1915 August, 8. S. A. 290 of 1914. 


Estates Land Act—Ss. 125 5, 161, d 152—Award of compen- 
_ sation —Existence of relation of Tan Diri ans tenant, thereafter 
Material injury to the holdixy, a finding, af fasi—Injury to a 
part of the holding—Finting that the holdinga as a whole, was 
materially injured, a finding of fact. 

The compensation awardable in favour of tae landholdear 
under Ss. 151 and 152 of the Estates Land Act on account of 
material injury to the holding ky a tanant, iz only for: the i injury” 
done to the holding as an agricultural ho ding. 18 does not 
include the value of the landholder’s right in ihe landj and hence 
the award does nct put an end to the relat-onship f landlord 
and tenint, which continues evan ENAK on the shme terms 
as before. lo 4 ai 

A finding under S. 151, that the holding has been materially 
injured is a finding of fact. Though the tenants of a He holding 
sub-divide the holding among t1emselves, the sub-division is not 
binding upon the landholder unless he assen’s to tne same. 

A finding thata holding as a whole has been materially 
injured even though a portion of it alone has beea built upon by 
‘one of such tenants is a finding of fact. 

N. Rajagopalachariar for she landholder. 

C. S. Venkatachariar for zhe tenant. 


Walls, C. d.- 


Sadaswwayar and A S. No. 82 of 1913 
Sr Sila ag qd. 4 ka 7 
1915 August, 3 


Court Fees Act (Vu of 1870) 8. 7, Sub=ec, 4— Suits pee 
Valuation in the plaint if determines fee parable cn appeal. 

In suits coming under S 7, Sub-sec. @) of the Court Fees 
Act, when the plaintiff has vaiued the relie= prayed for and ob- 


54 


tained a decree, (in this instance, a preliminary decree for accounts) 
and the defendant eppeals against the whole decree, the latter is 
bound by the valuat on ‘in the plaint. 

Samiya Mavalt v. Minammal 1, followed, 

K. Bhashyam šor Appellant. ; 

T. V. Venkatarama Iyer for Respondent. 


Wallis, CO. J. 

Sadasiva Aiyar and 
Srinivasa Ieyngar, JJ. 
1915 August, £ 


Madras-Hstates Land Act (I of 1908) Ss. 213, 189 and 134 
— Byotware Land Excessive distraint— Swit for damages juris- 
diction—Revenue Caurt. 


S. A. No. 1098 of 1914. 


A suit\by the tenant ofa ryctwari land-owner or of any sub- 
tenant of le for Gamages for illegal distraint of moveable pro- 
perty, cr growing creps in a defaultar’s holding is CONID solely 


Tes by thé Revenue Court, 


N. Spa ih arya for Appellant. 


L. | Govindaraghava Fyer lor" Respcndent. 


Srinivasa q 

Tjengar, J. po D: R. P. 884 of 1914. 

1915 August, & J 

Transfer of Preperty Act, S. 55 (2)—Mortgage-debt. transfer 
of—Covenant for tEle—Breach—Damayes:—Limitation Act, Art. 
116—Cause of action, when arises. 

In the case of a transfer of a mortgige-debt there is no 
covenant for title implied by the Statute, as in the case of a 
transfer of immovesble property, 

Obiter: The zause of action fcr damages for breach of a 
covenant for title, ia the case of a registered conveyance, arises 
on the date of the execution of the conveyance. 

A. V. Visvana-ha Sastri for Petitioner. 

K. S. JSayaranen Iyer for Respondent. 











1. 11689) I.L.R. 98 M. 490. 


ss 
‘NOTES OF RECENT CASES. 


` Sèshagiri Aiyar J. ; ane 
Napier, J. - S. A. 28°8 of 1918.. 
-. 1915 August, 3. 5 < 
= Hindu Law—Religious Endowment—Vempie—Introduction 
of new idol, if a breach of trust... ` i 
| The introduction of a new stone idol of Vigneswara, by some 
of the trustees of a temple dedicated solely to the worship of a 
Goddess, does not constitute & breach of trust. . 
G. S. Venkatarama Aiyer for Appellanis. `` | 
V. Purushotama diyar fer Respondents. 


r 





_ Ayling, J. ) : 

Tyabji, J. ae S.A. 1C45 ‘of 1907. 

` 1915 August, 5. J me 

Specific Relief Act, S., 42—Suit ‘i iste ation— Possession 
with life-tenant—Nature of pcssession in dispute—Cause of action 
——Co-owners—Knowledge of denial of title—Limitation Act, 
Art. 120. 

A suit for a declaration that the defendaniz’s possession is | 
merely that of a life-tenant and that the plaintifs’ community is 
entitled to the properties is maintainable. The period of limita- 
tion-for a suit for des'wation of title starts from the date when 
the plaintiff first becomes aware of the denial of his title by the 
defendant. 

Knowledge of denial of =tle on the part of some of several 
‘co-owners does not affect the rest. 

Semble : If the majority af the co-ownars had knowledge of 
thé denial of title: more than 6 years prioz to a suit for declara- 
tion of title by the rest of them, the court may refuse to exercise 
its discretion in granting a declaration under S. 42 of the Specific 
Relief Act. a 

G. S. Ramachandra Aigar for Appellants: 

. T. R. Ramachandra`diyar for Respondenss, 


cad 


Ayling J. ) iy 
Tyabji, J. r Cr. Rev. Cas. Nos. 3 & 28 of 19165. 
1915 August, $. j 

Criminal Procedure Code, S. 34ő—Compromise in Reviston, 
Sanction for —High Court's powers. 

Under 8. 345. of the Crjminal Procedure Code, the High 
Court has no power 40 sametion a compromise of a crimmal case 
in revision against-a conviction. 

32 A. 158 dissented from. 

T. ‘Ramachandra Rao and Rao Sahib a Fenkataramniah for 
Petitioners. 

Public Piosaror contra. 


TEN J. | 

Kumaraswami Sastri, J. S. A. 2649 of 1913, 

1915 August, 19. 

Limitation—Acverse Possession—Hindu Widow—Advérse 
Possession against —Effect on rights of reversion—Limitavion Acts 
of 1871, 1877 and 1908. 

Under the Limitation Acts of 1871, 1877, and 1908, posses- 
sion which is ‘adverse toa Hindu Widow is not adverse to the 
reversioners. 

B. Sitarama Reo for Appellar.t.. 

K. Sundara: Ran for Respondent. , 





Seshagiei ET | 
Napier, J. ` 
1915 August, lu. | 


Hindu Law—A- loption- —Joint Family—Divesting, Rule of. 
A. and. B. were undivided brothers forming a joint Hindu 
family. A died in 1907 issueless giving his - widow authority to 
adopt. B. died in 1999 leaving a scm. In 1911 the widow of A 
adopted Ç. Held, tha: the adoption was valid and that C. was 
entitled to a moiety cf the property in the hands of B.’s son. 
Madana Mohana Deo v. Purshotam Deo 1 followed. 


G. S. Ramachardra Aiyar for Appollants. 
A, Krishnaswan-iAiyar for Respondents. 


C. M. A. 2 of 1915.” 





1 '1914) 27 M. L. J. 806, 


or 


Spencer J. >` 3 ) ` . 
Kumaraswami Sastri, J. - S. A. 2355 of 1913. 
1915 August, 10. | 


Landlord and Tenant—-alulgem tenan*s—Bight to cut waa 
appropriate trees. 

Mulgeni tenants in South Canara are entitled to cut and ap- 
propriate for -their own use trees spontaneously grown as well as 
trees planted by themselves during the currsazy cf their lease. , 

K. Ramanatha Shenai for Appellant. 

B. Sitarama Rao for Respondent. 





Seshagiri Avyar I. | 
Napier, J: E S. A. 1589 af 1913.. 
1915 August, 10. |). ç 


Lease—Forfeiture for non-payment—C urt- power to relieve 
against—Period of grace allowed in leasé—Sffecr. 
l Courts have power to reLeve against fcrfeitare for non-pay- 
‘ment of rent though even thera is a period cf graze allowed in the 
lease-deed. 
B. Sttarama Rao for Appellant. 
K. Ramanatha Shenai for Respondent. 


| 





Coutts Trotter J. | 
Srinivasa Aiyangar J. 
1915 August, 20. | l 
. Judgment—Not inter-parres—Effect o,—Hereditary Office— 
Adverse possession against widow—Suit br reversioner—Limita- 
| tion Act, art. 124, 141. E- 

A judgment or decree declaring A's. i tle to certain property 
as against B., the only other possible claimant at the time, will 
operate as a root of title agaizst C, who isa subsequent squatter 
on the property. < 

Per Srinivasa Aiyangar J. The judginent nas the effect of 2 a 
conveyance by B., in favour cf A., though not open to attack on 
grounds on which a conveyance can be attacked The judgment 
can be attacked only on the ground of wart- of-urisdiction in the 
‘eoutt-‘or on the ground that it'was obtaired by fraud. A plea 
that the judgment is erroneous in law, in that ‘it recognixés the 
legality of the alienation ofa religious office, is not one affecting 
the jurisdiction of the court. - 


“A, 8. B90 of 1913. 


6 


Quaere: Whether a judgmert which is obtained against 
some out of several zegal, representatives is pinding on the others, 
not parties to the lifigation. 


Where a widcw who is thə incumbent of a kereditary 
office is dspossessed, a suit for possession of the office by the rever- 
sioner is governed Ly art. 124 and not by art. 141 of the Limita- 
tion Act. Adverse possession against the widow, of a hereditary 
office, for the Statutcry period bars the reversioners. Enjoyment 
` of the emolments of the office as well as performance of its duties 
to the exclusion of ozhers is necessary to confer a title to the office 
by prescription. 


Per Srinivasa siyangar dJ.: Where a person entered ae 3 


possession of an office on behalf of himself and his minor brother, 
and the emoluments of she office were enjoyed by both, but the 
elder brother performed the duties of the oce exclusively, Aela, 
that the elder brother alone acquired the right to the office. 

A. Krishnaswanzi Aiyar for A>pellants. 

T. Narasimha Aiyengar and C. 8. Venkat éondriar tog Per 
pondents, ` 


Spencer J. | i 
Kumaraswami Sastri J. > S. A. 646 of 19153. 
1915 August, 20. J 


Mortgage—Conseleration—Right of person in possession to 
question—Onus of proaf—Mortgage without consideration—Effect. 


him in execution of a mortgage decree, it is open to him to show 
that ariother mortgage which is sought to be enforced against the 
property is without censideration. The onus of proving consider- 
ation in such a case ic on the person seeking to enforce the mort- 
gage. `A mortgage without consideration is a nullity and 
onnies no right on the mortgagee. ` ; 
23 I. ©, 805 followed. 
6. 7. Ananthakri shma Iyer and K. R. Ranges Tyangar" 


for Appellants. 
~- T. V. Muthukrisana h yer = Respondents. 


Where a person is in possession of property purchased bya 


4 
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NOTES OF FHCENT CASES. 


Seshagiri Aiyar and) a. 

Napier, JJ. C. M. S. A. 19 af 1914. 

1915 August, 12. i 

C. P. 0. of 1908—0. 21, R. 57—Applicabivity—Decree— 
Execution .application—Dismissal . in consequence of order of 
appellate Court staying execuzion—Revival of application after 
| 12 years from date of decree. 


0. 21, R. 57 of the Code at Civil “Procedure, 1908, does not 


apply to cases in which thers is no default on the part of the 
decree-holder. 


Where an execution application is dism-ssed in consequence 
of an order of the appellate court staying execution, it can be 


revived even after the lapse of 12 years “rom the date of the 
decree. 


P. 5. Narayanaswami Ajar for C. V. ee Atyar. 
‘for Appellants. 


5 Ranganatha Aiyar for ian 





>. Spencer and- A 
wi Seshagiri Aiyar, Jd. pt s . BEL of 1913.. 30. 
1915 August, 17. 
Hindu Law— P E NAH EA T = 


Distinction—Compromise by daughter and ne son, sole reversioners 
at time of compromise—Valid-zy. i 


A compromise to which = Hindu daugkier and her son, the 
sole reversioners at the time, were parties constitutes an alienation, 
by the daughter with the consent of the next reversioner and as 
such is binding on the estate. 


On principle there is no distinction between a compromise 
and an alienation by a Hindu widow. 


G. Venkataramiah for Aapellant. 
P. Narayanamwurti for Respondent. ° 


É 


Sadasiva Aiya, J) 0 7 8 
and Napier, J. S. A. 1257 of 1913. 
1915 August, I3. ' 


4 ` 
Deed—Construztion—Release or conveyance—Test. , 


Where the qusstion was as to whether ‘an instrument 
styled- a release was a release-deed merely or operated to pass title 
to the person in waose favour it was ‚executed and it appeared ” 
that the deed recitec a sum of. Rs. 2,000 as consideration fcr. the: 
release and the intention of the executant was clear that the | 
other party should enjoy the prcperty covered by the deed as 
owner, held, that. it operated to pass title. 


B. omai ya for P. Narayancmurti for Apalah 
. G. Venkataramiah for Respondent. 


aan if i er AR 


Wallis, C. J. -p 
Sadasivayar + and 

Srinivasayangar, JJ. S A. 19 of 1918. 

1915 August, El. 


Adverse possession—Simple mortgage—Adverse possession 
against mortgagor, not adverse to mortgagee, 


Adverse possession by a stranger for more than-12-years of 
a property, which ie subject to a cite does not extin- 
guish the rights of che mortgagee, AAS TER AS 


=" Ramasanii: Chetty v: Ponna Padayachi 1. “Dissented “from. 
a G. 5. Ramachcndra Iyer for Appellants. - l S ue 
C. Padmanabha Iyengar for the Respondent 


1. (1910), I D. R. 86 M. 9.. ta NL) 
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Spencer, J. | 


Coutts Trotter, Jo b> S. A. 1636 cf 1912. 
1916 August, 27. 3 cae 


Service Inam—Enfranchisement—Effect of-—Mor tgage. prior 
‘to enfranchisement—Validity—Hindu Law—Inkeritance—Pro- 

perty inherited from maternal gr andfather—Ne ature of—Right 
therein of son of person inheriting. 

The efect of enfranchisement of a Serv-ceInam (in this case, 
a Bariki Service Inam) is to make the Inem the joint family 
property of the joint family of which fhe cffice-holder is a 
member and not to make it the self-acquisition of the office-holder 
himself. 

26 M., 389 followed. 

Property inherited by a person from his maternal grandfather 
is ancestral property in his hands so as tc oe an inter.st in it 
to his son. ; 

27 M: 382 followed. tbs °K 

` 29 A, 667 Dissented from. 

A mortgage of a Service Inam prior t= its enfranchisement 

is void and cannot be relied upon fcr any p-rpose. 


Hon. B. N. Sarma for Appellant. 


V. Ramesam for Respondent’ 


Ayling and Tyabi JJ. | 

aa ge Ay L 'S. A. No. 7192 of 1918. 

_ 1915 August,.81. | ; 
Decree—Setting aside—Arbitration—Decrze on Award— 
Minor not bound, in the absence of leave of enurt. 

- Alminor'though a party to the suit, is not bound by a decree 
passed in pursuance of an award of arbitrators, appointed by the 
consent of parties, unless the leave of the court kes heen recorded. 

V. Ramadoss for Appellant: © E oe “aS 


P. Nagabushanam for Hespondertt.: np, 


Sadasivayar and |) 
Napier, JJ. t 5. A. 2672 of 1913. 
1915 August, 31. | 
Ejectment—Passessory title—Effective against trespasser. 
A person whc had been in peaceable possession of propery 
“ without title, though only for a short time, is entitled to recover 
possession of the property from a subsequent trespasser who 
` fercibly dispossesses the fcriner. 


S. Duraisami Iyer for Appel ant. - 
S. Ranganatha Iyer for Respondent. 





Ayling and ) 
Tyabi, JJ. - S. A. 2859 of 1913. 
"1915 August, êl. | A 

Hindu Law--Gift by husband to wife—“ Sarvaswathan- 
thramai”, meaning of —Interest taken by wife. , 

The ordinary presumption af Hindu Taw is that gift by a 
husband to his wife ‘confers only a life-estate uprn her. The 
mere use of the words ‘Sarvaswanthramayi’ is insuficient to 
confer an absolute estate on tke wife, especially where: the 
surreunding circumstances do not evidence such an intention. 


“5. Krishnamachariar fer Appellant. 


T.V. Gopalase-ami Mudatian for Respe ident; 


Ayling and Tyabji, JJ. | = 
| S. A. 2726 cf 1918. 
1915 August, 31 |) . o 
Transfer ‘of P-operty Act, 83. 88 and 84—Deposit—with- 
drawal of applicatica for service of notice on a ia of 
Court—No. cessation of interest. 
Where a morigagor deposited ` the amcunt due in Court; but 
„ withdrew ‘kis applicetion for service of notice on the mortgagees 
before all of them . bad been served. Held, that there was no valid 
_tender so as to stop she running of interest. 


B. Narasimha Row for Appellant. .- ., 
P. Somasundarzm for. Respondent, 
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Sadasiva Aiyar | ' “ ; 

-and Napier, JJ. $ Ref. case 1 of 1914. 

1916 August, 31. J- ` 

C.. P. Code, O. 2 R. 2—Not applicati» to Village, Munsiff’s 
Courts. 

' The provisions of the Civ] Beanies Code kave no gan 
tion to the Court’ of a Villeze Munsiff. O 2R. 2 of the Civil 
Procedure Code, does not bæ a suit ona eause-of action in & 
Civil Court though a portior. of the claim in respect of the same 


cause of action had been sued for in a Village Mcnsiff’s Court. 





Seshagiri Iyer, JJ. S.A. 237 of 1914. 
1915 September, 1st. 
Madras Estates Land Ac, Ss. 8 (5) and 161—Lessee of estate 
—Arrears of rent due before expiry of lease—Sale of ryot’s hold- 
ing after expiry of the lease—Zessee not in passession. 


Spencer and . | ; > 


A lessee of an estate cannot, after the expiry of the tees 
and after he has ceased to be the landlord r pcssession, sell the 
ryot’s holding for recovery of arrears of rent due to him while he 
was the landholder. in possession. 

M. D. Devadoss for Appellant. 


S. Ramaswami Tyer for Respondent. 





Sadasivayar and | 
Napier, JJ. | Ref. case 3 of 1914. 
1915 September, 3. i 

Presidency Towns Insolecncy Act, S. 17—‘other legal proceed- 
ing’, meaning of—Applicatio= for warrant cf arrest of mudgment- 
debtor—Security taken on sux application ocid. 

An application for execttion comes within the “other legal 
proceeding” in S. 17 of the res Towns. Insolvency Act, After 
the judgment-debtor has beer. properly adjudicated an insolvent, 
it is not competent to a Smal Cause Court fo orcer the debtor to 
furnish security on an applicasion for the azrest of the debtor, in 
execution of a decree against = aim, | > Mi 

P. Venkataramana Raoi for Appellant. 

W.Y. Rangasami Iyengar for Respondent. 
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Wallis C.J. d) : 
Seshagiri Iyer, J. b A. S. 98 of 1913. 
1915 September, 6. j - 
Hindu Law—Inheritance—Sudr ‘as—Adopted son and aurasa 
son, Shares of —Partzsion decree—Frovision for marriage. 
Under the Hinda Law, even among Sudras, an adopted son 
in competition with a subsequently born azrasa son gets only a 
fifth of the estate. Ina partition decree, provision can be made 
for the marriage expenses of unmarzied male co-parceners. 
V. Ramadoss foz Appellant. 


P. Narayanamuti for Respondent. 





Sadasivayar and- | 
Napier, Jd. b L. P. A. No. 16 of 1913. 
1915 September,6 j ° a 


Civil Rules of Practice, R. 49 (1)—Appeal—Non-production 
of printed copy of judzment—Presentation of appeal with manus- 
seript copy of judgment, valid. 


The presentatica of an appeal to iie District E with a 
certified manuscript @py of the judgment of the lower Court is 
not invalid. 


C. S. Venkatacheriar for Appellant, 
M. D. Devadoss ior Respondens. 


Sadasiva Aiyar | | 

and Napier, JJ. < L. >. A. No. 258 of 1914. 

1915 September, 6.) 

Transfer of Property Act, S. 34—Unregistered sale-deed of 
immoveable property af less than Rs. 100 in value—Admuissible in 
evidence, when. 


An .unregisterec sale-deed of immoveable property of the 
value of less than as. 100, in pursuance of which the vendee 
takes possession of t= property, is admissible in evidence to prove 
the agreement for sale and the passmg of possession thereunder. 

T, Prakasam for Appellant. 


P. Narayanameti for Respondent. 








Tyabji and | 
Phillips, JJ. 
-1915 September 7. 


Civil Procedure Code, Sch. ii, para 16-—Arbitration--Reference 
—Want of consent of one of the defendants—Award—Decree, if 
binding on defendant not a party to the reference. 


5. A. 2423 of 1918. 





Per Tyabji, J—A defenviant oe i no a “consenting party 
to a reference to arbitron, is Snot bound: by, 
so far as he is Gak eni i 

"Per ‘Phillips, J.:—If a dsiSudent Has. o left the 
conduct of the defence in the hands of other défendants and there 
has -been an arbitration to which’ the other defendants consented, 
the former is also: bound by the decree passed “i in pecondance with 
une award. Pe ee eee i 

‘T. R. Venkatarama Sastri for Apalah a PS 

T. V. Gopalasami Miudaliäý-for Tapoi; 


” Wallis, C. J. £ Jo 





Srinivasayangar, J. “o. -M. P. robbie 1915. 


1915 September, 7. 
Civil Procedure Code, Ss. 109- d 110—Privy: ung Teas 
to appeal—Value of the subject-matter —Test = 


immoveable property in the court of first instance was less than 
Rs. 10,000. The High Court,: on appeal, décreed the suit with 
mesne profits. At the date of ithe decree of the High Court the 
original value together with ‘fhe mesne profits allowed by the 
decree, amounted to more than. Rs. 10,000.:'-Held, that the case 
did not fulfil the requirements. -of the first clause of S. 110, C. P. 
Code, and that leave to appeald the Privy Council could not be. 
given. The scope of S. 110, ©: ‘P; Code, explained. 


T. R. Ramachandra a abd G. 8. amahan Iyer, fọr 
Petitioner. 


.R. Kuppusami Iyer, for Respondent. 





eee 
be RLE 


È 


Napier, JJ. I. P. A. 315 of 1914. 

1915 September, 8 ` rie 
Evidence Act, &..- 116—Estoppel—Lan dlord and. Taie 
Attornment, Effect of —Denial: of title. 


S. 116 of the Evidence Act applies only to a.case where the 
person claiming to be the landlord actually let the tenant into 
possession. z 


Where a tenant sira in, ` possession fof land attorns to 
another, he is not estopped from: denying thé.title of the latter. 


T. R. Venkatarama Sastri for “Appellant. 
K. S. Ganesa Iyer for Réspondent. 


Sadasiva Aiyer Ki 


gest . 
te eat ey tee 
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Napier, JJ. C. R. P. 871 of 1918. 


1915 September, 9. 

G. P. Code, S. 115—Revision—Religious Endowments Act 
S. 10—Appointment of member to fill vacancy in the committee— 
Nature of proceedings. 

Where a District Judge appoints a person to all up a 
vacancy in the Committee under §. 10 of the Religious Endow- 
ments Act, his proceedings do not constitute “a case decided” 
within: S. 115, C. P. Code. The District Judge is not bound to 
to take evidence in proceedings under S. 10. of the Religious 
Endowments Act and it is not competent to the High Court -to 
interfere in revision with the appointment by the District = udge, 
on that ground. i 

T.B. Ramachandra gyer for Pätitioner. 

S. Srinivasayangar and K. Rajah Iyer for Respondent. 


Sadasivayar and | 





E. S. Iyangar, J. A. S. 98 and 228 of 1910. 

1915, September 20. 

Hindu Law—Mortgage by grandfather for immoral debts— 
Onus on grandson of proving creditors eis o immoral 


character of debts. 


Coutts Trotter, J. ) 


In a suit by ason or grandson of a Hindu to set aside a 
mortgage by his father or grandfather on the ground that the 
debt for which mortgage was created was for immoral purposes, 
the plaintiff is not only bound to show the connection between 
the defendant and the immorality but he should also show that 
the creditor knew that the amouht borrowed was to be utilised 
for the immoral purpose. 

Maharaj Singh v. Balwant Singh 1, and Chandra Deo ee 
v. Mata Prasad 2, not followed. 


N. Rajagopalachari for the Appellant. : 
M. O. Parthasar athy Aiyangar and T. Rangachariar for the 


aw 


TNS ; e 








1. (1906) I. L. R. 28 A. 503, at 529 and 541. 
2. (1909) I. L. R. 31 A. 176.F. B. at 196. 
. wr 


NOTES ‘OF sa bal ; 


Sadasiva Ayarand |) a 
Napier, JJ. b 6. M. A. Now’ 18 of 1913. 


1915, September 22. | = is - 

Civil Procedure Code, 0: :34 R. 8—Preliminary decree n 
Appellate Cowrt-— Katension of. time for payment of mortgage - 
money —Application to be made to the Court of first instance— 
Order extending time, if appealable. _ ai 

There is no appeal against an order extending the time fixed 
for payment of the mortgage money in a preliminary decree for 
redemption. Even where the preliminary decree has been passed 
by the Appellate Court, an application for extention of the time 
fixed for payment of the mortgage money shguld be made only to 
the Court of first instance. The application 4 än this case having 
been made to the Appellate Court, the High Còurt directed the 
Appellate Court to return the appleenon tg, Bi We to the 
Court of first instance. 

S. Varadachariar for Appellants. | 

G. S. Ramachandra Aiyar for Respondents. > |, 


~ 





Coutts- Trotter and . at eee 
Srinivasa Ayangar, 7. JA. S. No. 47 of 1914. 
1915, October 12. ı i a 
Hindu Law—Joint Family—Release by one member —~ 
Formatities. ; 
It is competent to a member of a joint Hindu family to 
. relinquish his interest in the family properties orally, without 
any instrument in writing registered. ' 
T. R. Venkatarama Sastri, for the Appellant. 
Gs S. Ramachandra Aiyar, for Respondents. 





Sir John Wallis, Chief = 
Justice, Sadasiva Aiyar, J. | : A e ee 


ee < and L. P. A. 51 of 1914. 


Hindu law—Joint family —Unambiguous declaration by one 
member to be separate from-the others—Whether effects a sever- 
ance of the Status of joint family—Filing of a plaint by one 

‘member for his share—operates as a severance. 

A definite and unambiguous indication by one member of a 

joint family of intention to separate himself, from the others and 


18 


enjoy his share in severality eects a severance of the status of 
the joint family so far as he is concerned irrespective of the 
consent of the other members. 

I. L. R. 35 A. p. 80 followed. 

A plaint in a suit for partition by one member of æ joint 
family asking for his share operates as a severance of the joint 
family. 

. K. N. Aiya, for the E A in A. S. 74 of 1913. 

B. Sitarama Rau, for the Respondents. 

A. Krishnaswami diyer, for the Appellants. 

S. Srinivasa Aiyangar, G. S. Ramachandra Aiyar, for the 
‘Respondents. 


‘Wallis, 0. J. f 
Abdur Rahim and FULL BENCH. 
- Seshagiri Iyer, JJ. JA. S. No. 327 of 1918. 


1915, October 18. ; 
` Registration Act Ss. 17 (b) and 49—Petition to~ Collector-— 
Recital of gift — Petition, if admissible in evidence, without 
registration. . : T at, A 
` A petition to the Collector for change of patta in the name 
of the donee of certain properties, though it contains a recital 
about the gift having been previously made, does not require 
registration. Therefore S. 49 of the Registration Act does not 
render it inadmissible in evidence. 
N. Chandrasekhara Iyer for Appellant. 
T. Narasimha Iyengar for Respondent. 


Wallis, C. J. ) 3 

Abdur Rahim, J. > | FuLL BENCH. 
and Seshagiri Iyer, J. | S. Al No. 242 of 1914. 

1915, October 18. 


Madras Act (ITI cf 1905) Ss. ? and J4— Notice by Govern- 
ment under S. 7—Cause of ae Pare ae 

A mere notice by Government under S, 7, of Madras Act III 
of 1905, does not give a cause of actioh to the person on whom 
it is served. If, however, any effective proceedings are taken 
under the Act, any suit for any relief based on such proceedings 


must be brought within 6 months from the date of such proceed-, 
ings. eid 


The Government Pleader, for, Appellant. - ; NI 
C. V. Anantakrishna Iyer, {cr Respondent. 
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ps Ayling, d. Sa KE a ie T E Se a 
= ~ Cro R. C. No. 368 of 1915, - 


ai 918 October, 4. 


Criminal:. Proçedure ‘Code—Ss. 145, 147—Applicability— 
Dispute relating to management of temple and right to do pooja 
e if within scope of section, 


Av dispute'relating to the cca of a temple and: the 
Sehi to do pooja therein is not covered Ly 8. 147 of the Canina 
Procedure Code. 


[27 M. L. J. 587, 29 M. 237, iw. 323, 24 B. 527, 
dissented from. | 


[37 C. 578 followed]. 


Such a dispute may be brought under 5. 148 of the Code; 
and the Magistrate in awarding - possession to one of the. parties 
is not hound to find inclusive: possession ‘in his . favour. but-may 
reserve certain possessory rights to the other party. . 

- A: Anantarama Aiyar for Petitioner. ` 


` ‘Public Prosecutor and- F Narasimha Aiyangar for Counter- | 
petitioner. ` 


Abdur Rahim and J. ii bee ie . 

, Spencer, JJ. b G. M. S. Aa No. 18 of 1914. 
1915 October, 4. `) ; ; | 
Execution of eee AT part- payment 
if.can be relied upon to.save—Siatement in- execution application 


of a prior part-payment if sufficient PEY with O. 21 R.2 
of Civil Procedure Code, 


A. decree-holder in order to escape the bar. of. limitation 
may rely upon a part-payment made within three years prior to 
his execution application, though such part-payment had not 
been .certified before the execution application. The. statement 
in the execution application-of the prior part-payment is sufficient 
an anté with O, 21 R. 2 of the Code of, Civil Procedure. 

= K. Narayanaswami ‘Aiyar for-T. Natesaiyar for- ka an 

‘S. Varadachariar for Respondent...” ' - i 
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Spencer and 
Phillips, JJ. S. A. No. 591 of 1914, 
1916 October 12. ( 


Evidence Act 8. 92 (4)—Mortgage—Discharge by subsequent 
oral sale, if can be pleaded—Possession of mortgagee, if adverse, 
after sale. "Ss 

Per Spencer, J. (Phillips, J.) contra. It is not permissible 
to prove a discharge of a registered mortgage, by an oral sale of 
a portion of the mortgaged property. The possession of the 
vendee after such oral sale, is only that of a mortgagee, and is not 
adverse to the mortgagor. 

23 M. L. J. 389 referred to. 

G. S. Ramachandra Iyer for Appellant. - 

P. Narayanamurti for Respondent. 





Sadasiva Aiyar |) 
and Napier, JJ. f 0. S. A. No. 98 of 1913, 
1915 October, 14. 


Presidency Towns Insolvency Act, 1909—58. 66—Fraudulént 
Preference—Payment to accommodation acceptor of hundy Wawi 
against him. í 

Payment by an Insolvent to an accommodation auoaptor of 
a hundy drawn against the latter is not a payment to a “creditor” 
within the meaning of the Presidency Towns Insolvency Act so 
as to make it a fraudulent preference. 

Where the Insolvent drew. a kundy in favour of his daughter 
and the drawee paid the amount after an act of bankruptcy 
committed by .the Insolvent but before adjudication, Held the 
payment could not be set aside and the authority was not revoked 
by the mere act of insolvency. 

L. A. Govindaraghava diyar, T. Ramachandra Rao and 
' A-N. Sitarama Sastri for Appellant. < 

M. D. Devadoss for Respondent. i 





Spencer, JJ. - C. M. A. No. 351 of 1914. 


1915 October, 18. 

Mesne Profits—Interest on—Decree providing for interest on 
past but not on future. mesne profits—Discretion of Court to allow 
or not interest on profits after 3 years from. date of decree. 

- Where a decree provided for interest on past mesne - profits 
but did not provide for interést on mesne profits for the period 


Abdur Rahim and | 
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subsequent to suit, held that the Court hada discretion to allow or 
not iaterest on mesne profits after 3 years from the date of the 
decree. 
[27 C. 951 P. C., referred to.) 
(88 C. 829 ; 12 C. W. N. 285 considered. | 
S. Muthiah Mudaliar for Appellant. 
- T. Narasimha Aiyangar for Respondent; 





Ayling and). x 
Phillips, JJ. >. Cri. M. Petn. No. 342 of 1915. 
1915 October 22. | 

Cr iminal Procedure Code 5. 195 —Perjun 4y—Contradictory 
statements in depositions—Sanction to prosecute. 

Where there are two ral‘cally contradictory statements in 
two distinct depositions by the same person, there is no locus 
penitentiae to the deponent and a sanction for prosecution of the 
deponent for perjury ought to be given. 

The Crown Prosecutor for Petitioner. 

S. Gurusam: Chetti for Counter-petitioner. 


Ayling and | 
Phillips, JJ. 8. A. No. 1082 of 1913. 
1915, October 22. 
Landlord and Tenant—Payment of enhanced rent for a 
.long time—Presumption—Implied Contract—Consideration—Cus- 
tom—Chamnge of case on appeal, not to be allowed, 


Where a landlord sues for enhanced rent on the basis of a 
custom, he cannot, on appeal, rely on an implied contract to pay 
the rent, inferable from the payment of such rent fora long 
period of time. . 

Payment for a number of years of enhanced. rent, may be 
evidence of an agreement to pay at that rate, but there is no 
irrebuttable presumption that the -agreement was also supported 
by consideration, so as to make it a binding contract for all time. 

28 M. 444; 28 M. L. J. 186, referred to. 

S. Sundararaja Aiyangar for Appellant. 

N. Chandrasekhara Iyer, (with) A. Krishnaswami> Iyer for 
Respondent; f 
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The Chief Justice, Abdur Rahim a o i 

and Seshagiri Iyer, JJ. | C. R. P. No. 388 of 1914. 

1915, October 22. 

Limitation Act, Art. 80—Promissory a TE not to 
sue for a limited time—Limitation, when commences—Covenant 
if a bar to a suit within the time. | 

When a promissory note payable on demand is accompanied 
by a writing fixing the time for payment, limitation as between 
the parties commences to run only after the expiry of the pericd 
fixed, under Art. 80 of the Limitation Act. 

A covenant accompanying a promissory note, not to sue for 
a limited time, is a bar to a suiton the promissory note within 
that fime. 

Somasundaram Chettiar v. Narasimhachariar 1, > overruled, 

B. Sitarama Rao for Petitioner. 

S. Ranganadha Iyer for Respondent. 


The Chief Justice 
and Seshagiri Aiyar, J | 
1915 October, 25. 
Hindu law—Partition—Partial partition—Presumption, 
Per Seshagiri Aiyar, J. (Wallis, C. J. dubitante). Where a 
partition deed between a father and son in terms purports to effect 
an actual division of only some of the items of ‘the joint family 
properties, the presumption is that they intend to-become divided 
in status with regard to all the family properties, and not merely 
with reference to the properties specified. 
Per Seshagiri Aiyar, J.—Partial partition is unknown to the 
ancient Hindu law and under the law as recognised by judicial 
decisions, it has to be specially pleaded and proved. 
T. Rangachariar. and K, V. Krishnaswami Aiyar for the 
Appellants. 
_ S. Srinivasa Iyengar and A. Krishnaswami . Aiyar for Abs 
_ Respondents. 


The Chief Justice and 
 Seshagirt Atyar, J. | 
1915-October, 25. | 


‘ . Compronise—Reversioner—Suit by to apakah will of last 
male owner—Compromise —Neither dishonest nor fraudulent—How 
far binding on de facto reversioners. - 
1. (1905) I.L. R 29M. 212. 





A. S. No. 47 of 1914. 


A. S. No, 208 of 910. 
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Per Chief Justice —A compromise by one reversioner in a suit 
instituted by him impeaching a will put forward by the sister’s 
son of the last male owner iv conjunction ‘with the mother who 
was representing the estate on the ground -of intestacy ‘is not 
‘binding on the de facto reversioners when the reversion opens. 
I, LR. 24 A. 92 followed. 


_ . T, Ry Ramachandra: dian ‘ond G. . Ramachandra Aiyar 
for Appellants. 


. 8. Srinivasa Iyengar. A, ‘Kr ishnaswami diyan and C. Padma- 
nabha Iyengar for Respondents. 


The Chief Justice and \ j 

Seshagiri Iyer, JI, p. S. A. No. 271 of 1914. 

1915 October, 25. | 

Specific Performance—Contract of Sale—Suit for execution 
of sale-deed and for possession against. vendor amd- his usufruc- 
tuary mortgagees—Mis‘oinder of causes of action—Practice. 

In a suit for specific performance of a contract to sell land 
it has been the practice of this Court to decree not only the execu- 
tion of a conveyance but also delivery of possession to the vendee. 
This however could be done only as against the vendor and not 
as against the usufructuary mortgagees of the vendor, who are 
not proper parties to the suit. | * 

K. Rajah Iyer for S. Srinivasa Aiyangar for a aia 

y. Ramadoss. for Respondent. 





and Napier, JJ. S. A. No. 2618 of 1913. 
1915 October, 26. i 
Civil Procedure Code S. 2 (ii)—Legal representative—Suit 
by creditor of a deceased person— Will—Eecutor—Legatee-— 
Suit aga.nst persons in wrongful possession of estate—Decree— 
Execution—Rights of Auction-pur chaser—Legatee, if bound by 
execution sale. 


A debtor died leaving a will whereby he appointed an execu- 
‘tor and bequeathed some property to the plaintiff. One of 
the creditors of the deceased brought a suit against the persons 
in wrongful possession of the estate of the deceased, on a debt’ 
due by him, and obtained a decree.. In execution of the decree, 
the property bequeathed to the plaintiff was sold and purchased 
by the defendant, Neither the plaintiff nor the executor was a 
party to the suit and the proceedings in execution. In a suit by 
the plaintiff to recover possession of the ‘property from the ` 
defendant, Held ‘that the estate of the deceased was: properly . 


Sadasiva Aiyar j 


or 


represented in the creditor’s action and that the -defendant had 
acquired a good title to the "properties purchased by him. In ` 
. the absence of proof of fraud or collusion between the creditor 
and the representatives of the estate in the prior suit, it was not 
open to the plaintiff to set aside the prior proceedings and recover 
possession of the property in the hands of the defendant, | 

Ramaswami Chetty v. Oppilamani Chetty 1followed. Kali- 
appan Servaigaran v. Varadarajulu 2 distinguished. 


G. S. Ramachandra Iyer for Appellant. 
T.-V. Muthukrishna Iyer for Respondent. 


Wallis, C. J. ” 
and Seshagiri Tyer, J A. S. No. 355 of 1913. 





Religious Endowments Act, (XX of 1863) Ss. 8, 4, 12 and 14 
—Hindu Temple—Scheme—Jurisdiction of Court, to frame—Tem- 
ple Committee, powers of —Existence of Committee, no bar to a 
-scheme by court. 

Courts in India have jurisdiction to frame a sect for the 
‘proper management of religious institutions even in cases coming 
within the operation of the Religious Endowments Act. This _ 
power over religious institutions inheres in the Court as parens 
patriae and is similar to the powers of the Court of chancery in 
England, over charitable trusts, subject to the ordinary visitorial 
jurisdiction. Act 20 of 1863, is intended to cover all classes of 
religious institutions in India and the Srirangam Temple falls 
either under S. 3 or under 8. 4 of the Act. l 

The Temple Committee being a, statutory body having 
statutory powers, any scheme framed by the Court must not 
infringe the clear provisions of the Act. 


Per Chief Justice —Act 20 of 1868 is very general in its 
terms and ought to be construed very liberally. The Temple 
. Committee are the successors of the Board of Revenue and there 
„is no warrant for curtailing their powers under the Act, in spite 

of the decisions which restrict their powers. 

Per Seshagiri Iyer, J—On the principle of Stare decisis, 
the powers of the Temple Committee must now be taken to be 
limited, but that is no ground for withholding from them the 
powers they do possess under the Act. 

T, V. Venkatarama Iyer for Appellant. 

P. R. Ganapats Iyer tor 1st Respondent. 

T, Narasimha Aiyangar for 3rd | Respondent, 


"4. (1909) I L. R. 88 M, 6,- 2 (1909) I L. R. 83 M, Tā. 
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ss: NOTES OF RECENT CASES. 


Seduced: Aiyar and |) : 
Napier, JJ. t S. A. No. 2783 of 1913 ` 
1915, October 26.. 
Vendor and purchaser—Covenant for bitle—Breash— Date 
of---Date of sale or of eviction of vendee. 
A breach of a covenant for title attached to a conveyance 


either expressly or by statute occurs once forall on the date of -` 


the sale-deed itself and not on- the date of the eviction of the 
vendee by a person claiming under title paramount. 

[31 M. 452 (1913) M. W. N. 1029 followed]... 

'M. Patanjali Sastri for P. Narayanamurti for Appellant. 

| ~T. V. Venkataramaiyar for Respondeut. 
‘ The Chief Justice, | l 
and Seshagiri Iyer, J. + A. S. No. 94 of 1912. 
1916 October, 27. ) 

- Hindu law—Adoption—Consent of Sapindas— Degree of rela- 
tionship —Nature of consent required to validate adoption by 

` widow—Onuission to.consult effect. 

In the case of an adoption by a Hindu Widow, the assent of 
the’ sapindas is & substitute for the authority of the husband and ` 
prima-facie the consent of all those who are in the direct line of 
succession to the deceased husband must be obtained. Where a 
Hindu Widow adopts with the consent of the majority of the 
sapindas of her husband, but without consulting a few of the 

: nearest sapindas, the adoption is invalid. 


. Quaere: Whether an authority to adopt given to the widow 
us then nearest reversioner spends itself out by lapse of time. 

Subramanyam v. Venkamma 1 followed.. 

T. Rangachariar and V. Ramdoss for Appellants. 

S. Srinivasa Ayangar and V. Ramesam for Respondents. 


The Chief Justice, 





Seshagiri Iyer, J. A. 8, No. 113 of 1910. 


1916 October, 27. 

Madras Irrigation Cess Act, (VII of 1865) 8. 1—Madras: 
Land Encroachment Act (III of 1905) 8. 2—River flowing through 
Zemindari—Zemindar; owner of bed and banks at the place of 
diversion—Government, if can levy cess. 

"Where both the banks and the bed of a river belong to the 
Zemindar, ab the place where the diversion takes place, the 
oo, 1. (1908) I. D. R., 26 'M. 627. i 
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Government cannot be said to be the owner of flowing water at the 
place of diversion so as to entitle them to levy cess under S. L of 
Act VII of 1865, on the lands vii by the’ water’ so diverted 
from the river. 


_ The Secretary of State tor Indian. J ankiramayya 1, 1 Refer- 
red to. 


S. 2 of Act III of 1905 is declaratory and governs the inter-" 
pretation of S. l-of Act: VII of 1865. 


: The Government Pleader for Appellant. 
V. Ramesam for Respondent: 


Woe 





and Napier, JJ. 

1916 October, 27. 

Limitation Act, Art. 120 4 144—Suit, by heir of deceased 
Mahomedam for recovery of his share. of movable -dnd immovable 
—Limitation—Starting point. 

Where a Mahomedan dies’ intestate, the estate is at once 
vested in his heirs as tenants-in-common, Where one of the 
heits sues to recover his share of the movable and immovable S 
properties from his co-heirs, Art. 120 is applicable tothe claim 
for movables and Art. 144 to the claim for immovable property, 
Limitation in both cases begins to run only from the date when 
the plaintiff was actually ousted by his co-heirs. ae, 

Khadersa .Haji Bappw v. Puthen .Veetil Ayissa Ummah 3, 
Referred to. 

M. D. Devadoss' for Appellant. 

T., R. Ramachandra Iyer and N. A. Kishna Iyer for Respon- 
dents. i 
Coutts Trotter and ; KN a 

Srinivasa Ayangar, JJ. ; A. S. No, 302 -of 1913.. 
1945 October, 29. Fo. , E 
Joint Mortgagees—Payment to one, if a good discharge against 


S. A. Nos. 2275 to 2278 of 1914. 


S 


Sadasiva Anjar 





ali. 

Where there are several persons who on the face of the in- 
strument of mortgage are joint-creditors, payment to one of them 
is a good discharge as against all. ; 

Annapurnamma v. Akkayya 1 followed. 

. S. Muthiah Mudaliar for Appellant. 

V. Visvanatha Sastri and A. Krishnaswami- I yer for Res- 
pondent.) 


1.” (1915) 29 M. L. J. 389. (F. B.) 2. (1910) I. L. R. 84 M. bil. 
Oe 
Ni- TN 
an, 


NA 
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NOTES GF RECENT CASES. 


Sadasiva Aiyer, J y : = 
Napier, J. | S. A. No. 90 of 1914. 
1918 October, 27. : 

Limitation Act of 1908, Art. 1382—Charge—Suit Jor enforc- 
ing—Kuri for fixed period—Discontinuance before expiry of 
period—Suit by subscriber for loss sustained by—Limitation— 
Cause of action—Agreement by aa charging his property 
with par yment of loss— Effect. 

Where an agreement execut2d by the president of a kuri 
started in 1899 provided that the kuri was to be continued till 
1899 by the president himself or his heirs and charged the property 
of ths president for any loss sustained by th3m by rewon of the d's- 
continuance of the kuri bzfore the p2riod, held, in a suit by a subs- 
criber for the recovery of the loss sustained by him by reason of 
the discontinuance of the kuri in 1893 and for having it charged on 
the property of the president, that the cvass of action arose on 
the date of the discontinuance and not on the dite of the expiry 
_ of the term of the kuri.-On the date of the discontinuance of the 

kuri, the kuri contract became impossible of perform nce. 
B. Sitarama Rao for Appellant. 
K. Y. Adiga for Respondent. 





Sir John Wallis, C. dJ. ii 
Seshagiri Aiyar, J. j A. S. No. 35 and 422 of 1914. 
1915 October, 28. 


Limitation Act of 1908, 8. 6 cls. (3)and (4)—" Legal re- 
presentatine.'—Hindu Law—Minor father and his undivided 
minor son—Latter if legal representative of: former —Minor— 
Alienation of property of, by guardian—Death of minor during, 
minority leaving undivided minor uii by son to set aside 
alienation—Limitation. - 

, Where ths guardian of a Hindu minor alienated ths minor’s 
property in 1880, and the minor died in 1893 while still a minor 
and leaving behind him an undivided adopted son who was 
also a minor, and the latter instituted a suit in 1911, within 
8 years of his attaining majority, to set aside the alienation, held 
thatthe suit was not barred by virtue of cls, 3 and 4 of S. 6 of 
the Limitation Act of 1998. The undivided minor son is the 
legal representative of his minor ere feds father within the mean- 
ing of the said clauses. ae 
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T. R. Ramachandra Aiyar for Appellant, 


S. T. Srinivasagopalachariar and R. Satyamurti Aiyar 
for Respondents. 


Chief Justice and |) 
Ayling, Jd. - L S. A. No. 769 of 1914. 
1915 October, 29. J 
Madras Estates Lani Act, S. 6—Applicability —Transferee 
from yearly tenant against whom decree in -e ectment was got 
after Act, if entitled to benefit of Section. 


Where, in a suit in ejectment brought by a landlord against 
a t2nant on the ground that the defendant did not either pay rent 
to the plaintiff or exchange pattis and muchilikas with him, the 
defendant pleaded thit ths land was inam but it was found that 
the land was zeroyati land and thatthe defendant was transferee 
` from the original tenant who was only a yearly tenant and against 


whom a deeree in ejectment had been obtained after the Act and - 


while the defendant was in possession, held, that the defendant 
was entitled to the bensfit of S. 6 of the. Act as his transferor if 
he had continued in possession till July 1998, would have acquir- 
„ed occupancy rights. > 
B. N. Sarma and K.S. Aravamuda Aiyangar for Appellants. 
Respondent not represented. 





Sadasiva Aiyar, J. 5 
Napier, J. S. A. No, 329 of 1914. 

1915, November 1. 
-~ C. P. Code, 8. 11—Mortgage—Decree for sale—Provision in 
decree, for redemption within a fixed time—Subsequent suit by 
mortgagor for redemption, barred. ` 

Where in a suit for sale by a moftgagee a decree was passed 

entitling the mortgagor to get possession of the mortgaged propert y 


on payment of the mortgage money within a time fixed by the. 


decree, a subsequent suit for redemption by the mortgagor is barred 
by res judicata. h 

T. M. Krishnaswami Aiyar for Appellant. 

K. R. Rangaswami Aiyangar and P, V. Parameswara Iyer 
for Respondents. : 


oF 
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NOTES .OF RECENT CASES. 





Coutts-Trotter and 
‘Srinitasaiyangar JJ. A. S. 217 of 1914. 
1915 November 1 . ; 

Limitation Act of 1908—Art. 98—“ Attempt to enforce instru- 
ment” —Meaning—Hindu Law—Reversioner—Suit for declaration 
«that will of last owner was a forgery—Limitation—Suécession ` 

certificate Act—Application by widow of last owner under— 
Widow basing her claim on being nearest heir but mentioning 
husband's will in her favour—Notsce of petition to reversioners— 
Effect, 

Where a childless Hindu widow presented a petition under 
the Succession Certificate Act, for the grant of a certificate entitling 
her to collect the debts of her husband, basing her claim.on the 
fact of her being the nearest heir under the Hindu Law, but also 
incidentally mentioning the.existence of a will of her. husband in 
her favour, and notice of her petition was given to the near rela- 
tives of her husband, held, in a suit subsequently brought by the 
near relatives of her husband above-mentioned for a declaration 
that the said will was a forgery, that the mention of the will in 

‘the petition was not an attempt to enforce it against the near 
relatives within the meaning of Art. 93 of the Limitation Act and 
that the suit was not barred because it was instituted more than 
3 years after the date of the said petition. 

P. Narayama murti and P. Somasundaram for Appellant. 

T. Rangachariar and B. Narasimha Rao for Respondents. 


—ee nena 


‘Napier, JJ. S. A. No. 341 of 1914, 

1915 November, 2. ' 

Practice—Second appeal—Remand by High Court—Lowér 
“Appellate Court, if can disturb findings of fact—Civil Procedure 
Code O. 21 R. 46—Prohibitory order—Swwit for damages—Limita- 
tion—Limitation Act, Art. 29, 86 and 42. ; 

“When in second appeal, the High Court reverses and remands 
the case to the District Judge for disposal, it is not open to the 
successor-in-office of the Judge who originally decided the case to 
re-open the findings of fact given by his: predecessor. , 

Where movable property in the possession of a third person 
who is not the jadgment-debtor is attached ‘by a prohibitory order 
under 0. 21 R. 46 (1) (o) (0), Civil Procedure Code the prohibitory 


Sadasiva Aiyar ba 
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order is not an injunction within the meaning of Art. 42 of the 
Limitation Act. 

A suit for damages caused by such wrongful attachment 
will be governed by Art. 29 or 36 and not by Art. 42 of the 
Limitation Act. 

The Limitation Act and the Civil Piala Code being Acts 
in pari materia, words like “ injunction,” “arrest,” etc., must be 
understood in the sense in which i) are used in the Civil 
Procedure Code. 

V. Ramdoss and K. G. Sar anger aja Iyengar for Appellants. 

T. Rangachariar and M. Purshotam Naidu for Respondents. 





and Napier, JJ. 
`, 1915 November, 2. 


Alyasantana Law—Self-acquisition, devolution of. 


The self-acquisition ofan Alyasantana male or female goes to. 
all the members of the branch to which he or she belonged and 
not merely to the nearest relations among them. 

Held, accordingly, thata pre-deceased maternal aunt’s children 
took along with the maternal = in existence at the death of the 
acquirer. 

. J. L. Rosario and K. P. Dikeni Rao for Appellant. 

B. Sitarama Row for pe nae 


Sadasiva Aiyar 
| S. A. No, 907 of 1914. 





Badan Ayar J. 1 


Napier, d. |S. A. No. 92 of 1914. 
1915 November, 2. } < f 


Limitation Act, Art. 12—Egzecution Sale—Suit to set aside— 
Minor defendant not impleaded as major though he attained 
majority before decree—Decree and execution proceedings not void 
—C ivil Procedure Code O. 82 Rr. 12 and 18. 

Where a minor defendant atiained majority sometime prior 
40 the passing of the decree in a suit, but the decree and the 
execution proceedings went on the footing that the defendant was 
still a minor represented by his guardian-ad-litem, Held, that the 
decree, and the execution-sale in pursuance thereof, were not void 
as against the minor and that it was the duty of the minor to have 
intervened in the proceedings on his attaining majority. Though 

-in the case of minor defendants, there is no provision in the Civil 
Procedure Code corresponding to O. 32 Rr. 12 and 13, the princi- 
ple of these rules applies to them also. A suit to set aside an 
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execution sale under the above Sidang is governed by ok 12 
of the Limitation Act. : 


A, Krishnaswami Aiyar for Appellant. `.. 
T. Prakasam for Respondent. 





Sadasiva Aiyer, and ). |... ; 
Napier, JJ. f 8. A. No. 907 of 1914. 
19165 November, 2. 

Aliyasantana Law—Self-Acquisitions of member of —Devolu- 
tion—Branch, Tarwad or nearest heir. 

The self-acquisitions of a member of an Alayasantana family 
devolve on his death on the branch and in the absence of the 
branch on the tarwad and not on the nearest heir. 

C. Madhavan Nair, J. L. Rozario, K. P. Lakshmana Rao, 
for ‘Appellant. - 

H. Balakrishna Rao, B. ‘Slavia Rao, and K. Y: Hanga, for | 
Respondent. 


Ayling and Phillips JJ. 


: | S. A. Nos. 1089 to 1091 of 1914. 
1916 November, 2. . 
` Madras Act. II. of 1892 as amended by Act of 1900. 8. 4— 
“ Proprietor ”—Meaning—Receiver of Nidadavole Estate a“ pro- 
prietor” for making nominations of village officers under S. 15 of 
Madras Act TI, of 1894. 

Held, The Receiver of the Nidadavole Estate is a “ pro- 
prietor” within the meaning of S. 4 of Madras Act II, of 1894 as 
amended by the Act IV of 1900 for the purpose of making nomi- 
nations of village officers under S. 15 of Madras Act II of 1894. 

Government Pleader with P. Somasundaram for Appellant. 

P. Nagabhushanam, for L. A. Govindaraghavaiy yar, and 
V. Ramesam for Respondent. 


Coutts-Trotter and , <o j 
Srinivasa Aiyangar, JJ. | A.-8. Nos. 103, 131 of 1914, 
| 1915 November, 3. 

Marumakatayam iio Porin governed by—Will by —Be- 
quest in favour of eldest son —Bequest af enures to benefit of family 
of legatee. 

Held: a bequest by a person governed by the Marumakata- 
yam law in favour of his eldest son does not enure to the benefit 
of the family of which he legatee is the eldest member and 
manager. 

C. Y. E ee “Aiyar and P. 8. Narayanaswami 
Aiyar and C.;Madhavan Nair for the Appellants in both Appeals. 
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T. R. Ramachandra Aiyar and N. Á. Erishmna Aiyar for 
Respondents in both Appeals. 


Sir John Wallis, O. J. ` 3 
Seshagiri Aiyer, J. A. 8. No, 20 of 1913. 

1916 November, 4. ( i 

Transfer of Property Act 8. 118—Eachange of land—Absence 
of registered deed—Change of possession—Payment of money for 
extess avea—Erection of costly buildings ~ Part-performan ce, 
doctrine of —Estoppel—Statute. 

The defendant was put in possession of the suit land under 
an unregistered exchange deed executed between him and the 
plaintiff. Subsequently the defendant erected a costly super: 
structure worth Rs. 40,000 on what was adniittedly his own land 

‘and on the suit land which he had-obtained in exchange from the 
plaintiff. As the building was about to be raised the plaintiff 
received a sum of Rs. 500 from the defendant on the ground that 
the land which the former got in exchange was deficient in area. 
The plaintiff though aware of the erection of the. superstructure 
on the suit land did not object to it at the time. -The plaintiff 
subsequently sued to recover possession of the suit land on the 
ground that no title had passéd to. fhe defendant, the instrument 
of exchange being unregistered. 

Held, Per Wallis, O. J.:—On thè principle of Ramsden v. 
Dyson 1, the plaintiff was estopped from asserting his title to the 
suit property and his suit ought to'be dismissed. It is doubtful 
if the decision in Kurri Veerareddi v. Kurri Bapireddi 2, is good 
law having regard to the very wide language of the Privy Council 
in Mahomed Musa v. Aghore Kumar Gangali 8, 

Per Seshagiri Iyer. J.:—The plaintiff was entitled to disana 
though he was liable to pay compensation to the defendant for - 
the loss sustained by the latter, . . 

The decision in Kurri Veerareddi vy. Kurri Bapireddi 2, 

- isstill good law even after the decision of the Privy Council in 

Mahomed LIusa v. Aghore Kumar Gangali 8, 

The defcndant could not rely on any title by estoppel as that 
would enable kim to acquire a title contrary to the express provi- 
sions of S. 118 of the Transfer of Property Act. 

S. Srinivasa Aiyangar and K. Rajah Aiyer for Appellants. 

A, Krishnaswami Aiyer for Respondents. 


1. D. R. i H. L. 141 2. Toe Na, 
3- (1915) L L. R. 440. 801=28 M. L, J. 548 
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Sadasiva Iyer J. 
Napier, J. ; A. S. No. 9 to 14 of 1913. 
1916 November, 5. F 


Hindu Law—Partition—Partial partition-—Presumption— 

Burden of proof—Single cause of action for partition—Second suit 
- for partition, when maintainable. 

Per Napier, J.:—Though a co-parcener cannot enforce a 
partition of a part only of the common lands leaving the rest 
undivided, and although the entire property must be included in 
the partition, yet, if by mistake or consent of the co-parceners a 
partition of a portion only of the estate is made, whether by decree 
of court or otherwise, there is no reason why the court should not 
grant a division of the remainder at the instance of one or more 
of the co-parceners. 


Per Sadasiva Aiyar, J. :—Partial partition is unknown to the 
Hindu Law. -Once a partition has been made, the presumption 
is strong that the severance was complete and the onus of rebut- 
ting it is on the person claiming a fresh partition. Except on the 
ground of fraud, mistake, or accident a partition once made cannot 
be re-opened. There is a only a single cause of action for partition 
and successive suits for partition are barred both under S. 11 and 
O. 2 R. 2 of the Civil Procedure Code. 

K. Ramanath Shenai for Appellants, 


T. Prakasam for Respondents. 


Sadasiva Aiyar, and 
Napier, JJ. S. A. No. 971 of 1914, 
1918, November, 5. 

Evidence Act—S. 92 Proviso (1)--Mortgage—Wrong des- 
cription of property— Evidence to show property really intended 
to be mortgaged—Admissibility—Specific Relief Act—S. 31— 
Rectification—Suit for, when necessary. 

Where, in a suit by a puisne mortgagee, the question was raised 
as to whether one of the defendants held a prior mortgage of the 
suit property, held it was open to that defendant to adduce evi- 
dence to show that, notwithstanding the wrong description of the 
property in the deed of mortgage, the suit property was intended 
to be mortgaged. Such evidence is admissible under S: 92 Proviso 
(1) of the Evidence Act, It is not necessary for the prior mort- 
gagee to obtain a rectification under 5, 31 of the Specific Relief Act 
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except,in cases where the rights of innocent third . parties are 
affected. 


V. Ramadoss for Appellant. | 
— T. Ramachandra Rao for Respondent, 





Sadasiva Iyer and 
Napier, JJ. . | 
1915 November, 8. } 

Lease for term—Deed executed by jesse TE for: renew- 
al—LHjectment suit after expiry of term—Lessee if entitled to resist 
suit on strength of covenant for renewal—Absence of registered 
instrument in pursuance of covenant for renewal—Effect. 

Where a lease-deed, executed in favour of the District Board 
of Tanjore, was for a period of 10 years and provided for a re- 
newal by a clause which ran as follows:—“I shall on the expiry 
of the stipulated period again execute a rent deed in this manner. 
In default to execute as aforesaid you may yourselves take posses- 
sion of the aforesaid- site (i.e. the site leased) ;” held, in a suit 
brought after the expiry of the period fixed for the ejectment of 
the lessee, that, assuming that the alleged covenant for renewal 
was enforceable against the lessor, the lessee could not resist 
the suit on the strength thereof so long as he had not in 
his favour a registered instrument entitling him to continue in 
possession after the period fixed and that his remedy, if any, was 
to sue for specific performance of the covenant for renewal. 

13 M. L. J. 217; 29 M. 336: 30 M. 300 followed. 

L. A. Govindaraghava Aiyer for Appellants. — 

V. Ramasawmy Aiyengar for Respondents. 


“S.A. No. 1408 of 1914. 





Napier JJ. S. A. 841 of 1914. 
1915 November, 8. 

Mortgage—Kanom—Lease by Kanomdar—Surrender to 
jenmi—Lessee in possession—Ljectment. 
~ A Kanomdar leased out the land on a yearly ere and 
subsequently received the Kanom amount and surrendered the 
property to, the jenmi. The lessee, however, continued in posses- 
sion for more than 12 years after the surrender of the Kanom. Held 
(1) that it was within the power of the Kanomdar to let out the 
land on a yearly tenancy (2) that the relationship of landlord and 
tenant was created between the jenmi and the tenant in possession, 
after the surrender of the Kanom, and (3) that it was open to the 
jenmi to terminate the tenancy by a proper notice, and thereafter 
enter into possession of the land. 

P. Appu Nair for Appellant. 


C. V. Ananthakrishna Ayar for Respondent, 


Sadasivayar and ( 


ha Pan Li 
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‘NOTES OF RECENT CASES. 


Coutts- Trotter and | A. S. No. 91 of 1914. 


Srinivasa Aiyangar, JJ. (Memo of Objections. ) i 


1915 November, 9. 

Hindu Law—Partition—Minor,. ‘when entitled to re- open— 
onus—Family arrangement. 

A partition made during the minority of one of the members 
of a joint Hindu family will be valid and binding on the minor if 
his interests were represented by his guardian or some one acting 
on his behalf. If the minor seeks to re-open the partition, the 
onus of proving any invalidating circumstance is upon him. 

A family arrangement will be upheld by Courts even though 
some of the parties thereto retained some property which the 
Court finds they were not solely entitled to. The Court-does not 
in such cases consider narrowly the quantum of consideration. 

B. Somayya for Appellants. , 

L. A. Govindaraghava Tue with. B. Narasimha Rao for 
Respondent. 


Napier, JJ. S. A. No, 1173 of 1914. 


1915 November, 10. 

Transfer of Property Act 8. 41-—Bona fide purchaser—Nature 
and scope of inquiry —Question of fact—Penalty—Compound in- 
terest at enhanced rate. 

The nature and extent of the inquiry which a bona-fide 
purchaser is required to make under S. 41 of the Transfer of 
Property Act, depend on the circumstances of each case. Where 
a bond provides 9 % simple interest till the date fixed for pay- 
ment and 104 % compound interest on default, the stipulation for 
enhanced interest is a penalty. 

G. 8. Ramachandra Iyer for Appellants. 

T. V. Venkatarama Iyer for Respondents, 


 Sadasiva Aiyar and 


Coutts-Trotter and > - 
` Srinivasa Aiyangar, JJ. A. S. No. 96 of 1914. 
1915 November, 10. j 


Evidence Act 9. 92 (4)—Registration Act, 8..17 nae 
tered lease—Unregistered agreement to c incel, on the happening of 
an event—Admissibility. 

A sued for a declaration that a registered lease executed by 
him in favour of B was not binding on him and for cancellation 
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of the same. The sait was based on an oral agreement contem- 
poraneous with the lease, which was- subsequently reduced to 
. writing and signed by B, but not registered. Under. the agree- 
ment B agreed that the lease should be cancelled and that he would 
relinquish his rights thereunder by a registered deed, if he failed 
to procure a loan for A at a low rate of interest. B was unable 
to` procure the loan‘as agreed. Held that A’s suit should be 
decreed. The subsequent agreement did not require registration’ 
as it came within S 17 Cl. (v). of the Registration Act and S. 92, 
proviso (4) of the Evidence Act did not render it inadmissible in 
evidence. 4 f 

P. Narayana: murti and B. Somay ya for EEN 

T. Rangachariar and K. Krishnaswami Iyengar for Res- 
pondents. 


Wallis, C. J., 

Sadasiva Aiyar and 

Seshagiri Aiyar, JJ. 

1915 November, 10. | 

Registration Act 8.49—Partition deed—Division of mova- 
bles and. immovables—Deed inseparable — Inadmissibility in 
evidence, without registration. 

Where an unregistered document purports to effect 4 partition 
both as regards movables and immovables and it is found that 
the parties did not contemplate a partition of movables as 
distinct from a partition of the immovables, Held that the docu- 
ment, being unregistered, was inadmissible in evidence, to prove a 
division both as regards movables and immovables. ` 

A. Krishnaswami Iyer for Appellant. ` 
S. Srinivasa Iyengar and G. S. Ramachandra Iyer for 

Respondent. 


L. P. A. No. 61 of 1915. 


Sadasiva Aiyar and 
S. A. No. 1575 of 1914. 


Napier, JJ. 

1915 November, 11. re 
Civil Procedure Code O, 34 Rr. (4) b (5)—Decree for sale— 
Marshalling—Right of purchaser of portion of the i da = 

Frame of the decree, - 
A mortgagor sold a portion of the mortgaged property to | “A 
free of the mortgage and subsequently sold the remaining items 
to B who undertook to discharge the mortgage. B having failed 
to discharge the mortgage, the mortgages brought a suit for-sale i 


i 
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Held that it was not obligatory on the Court to direct by its decree 
that the property in B’s hands should be sold first before the pro- 
perties in A’s. hands could be-proceeded against. 
"81M. 419 followed. 

G. S. Ramachandra Iyer for Appellant. 

K. Ramachandra Iyer and S. T. $ inivasagopalachari for 
Respondents. 





Sastri, d. z 
. 1918 November, 11. 


Civil Procedure Code 9. 151, O. 1 R. 10— Parties, addition 
of—Inherent power of Court. | ; 


Kumaraswami ` Y 
C. M, P. No. 2755 of taI.. 


A Court has inherent power to add a person as a party fo a 
proceeding, suit, or appeal, if such a course is likely to avoid mul- 
tiplicity of legal proceedings. Where a person, who had purchased 
in Court-auction certain properties which the Respondent decree- 
holder, in a pending appeal, had offered as security for restitution 
in respect ofa money decree obtained by him and ‘against which 
the appeal was pending, applied to be made a party respondent to 
the appeal, held that the High’ Court had jurisdiction to add him 
as a Respondent. 


[12 C. L. J. 91; 22 Q. B. I). 666 followed.) 
T. M. Krishnaswami Iyer for G. S, Venkatarama Iyer for 
Petitioner. = 
C. Kishnamachariar for Counter-petitioner, 


Ss 


Coutts-Trotter and i i ; 
Srinivasa Iyengar, JJ. j A. S5. No, 108 of 1914. 
1915 November, 18. 


Hindu Law—Widow—Alienation of whole estate—Consent 
of reversioner—Estoppel. 

Where a Hindu widow alienates the whole estate with the 
consent of the next reversioner’ given for consideration, however 
inadequate, the reversioner is estopped from contesting the validity 
o the alienation on the death of the. widow. 

- T. R. Venkatarama Sastri and C. V. Anantha Ja Iyer 
for Appellants. 

T. Rangachariar and 8. Muthiah Mudaliar for Respondents. 
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Sadasiva Aiyar and ) ` 
Napier, JJ. 
1915 November,.16, 


Hindu Law—Widow—Alienation—Subsequent ‘survender-—. 
Re-marriage, Effect of. 

A Hindu widow cannot by relinquishing her widow’s -estate 
in favour of the reversioners affect the validity of alienations made 
by her before such relinquishment. Such alienations though not 
binding on the actual reversioners, will be good during the widow- _ 
hood of the alienor. 

Quaere. What is the effect of the re- -mitriage of the widow 
on such alienations ? | 

26 M, 148; 1914 M. W. N. 735 referred to. 

B. Narasimha Row for Appellants. 

K, 8. Ganesa Iyer fòr G. Venkataramiah for Respondents. ` 


S. A. No. 741.0f 1914. 





Kumaraswami B) ; . 
Sastri, J. >. | CO R. P. No, 436 of 1914. 
1915 November, 16. j l i 

Inherent power—Court—Correction of mistake. 

Every Court has got.an inherent power to set aside an order, 
‘passed by it. under: mistake. This power is independent of the 
Civil Procedeure Code and is exercisenble by a District Munsif 
acting under 9. 73 cf the Madras Village Courts Act. 

G. S. Ramachandrier for Petitioner. _ 

S. Muthiah Mudahar for Respondent. 
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NOTES OF RECENT CASES. 





Napier, J. | 
f C. R. P. No. 1005 of 1914. _ 
1915 September, 28. 

Civil Procedure Code S. 20, Cl. (c)—Suit ona promissory 
note—d urisdiction—Place of indorsement—Cause of action, where 
arises. 

A suit on a promissory note is maintainable in a Court 
within the jurisdiction of which it was endorsed. 

22 Q. B. D. 128 referred to. 

B. Somayya for Petitioner. 

V. Ramadoss for Respondent. 





Kuniaraswami , 
Sastri, J. C. R. P. No. 688 of 1914. 
1915 November, 10., gi 

Limitation Act of 1908 Art. 188—Ezecution of decree— 
Application in accordance with law—Joint decree-holders— 
Application by one of-—Application not under O, 21, R. 18 of a 
Code of Civil Procedure. 

An application by one‘ of several joint decree-holders for the 
execution of the decree is an application in accordance with law 
.within the meaning of Art. 182 of the Limitation Act, though it 
is not made under O. 21, R. 15 of the Code. 

T. Ramachandra Rao for Petitioner. 

C. S. Venkatachari for Respondents. 





Aiyar and Phillips, JJ. L. P. A. No, 886 of 1914, 
1918 November, 28. 

High Court—Appellate Side Rules—Rule 75—Appeal posted 
- for orders under —Power of Admission Court—Dismissal of appeal 
-—Legality. 

The Admission Court before which a Civil Miscellaneous 
appeal is posted for orders under Rule 75 of the Appellate Side 
Rules, High Court cannot‘dismiss the appeal. It can only 
extend the time fixed for payment or direct the appeal to be 
posted before a Bench. 
| T Narasimha Aiyangar for Appellant. 

L. A. Govindaraghava Aiyar for Respondent. 


Chief Justice, Seshagiri | 


40 
Chief Justice, 


“Seshagiri Aiyar (> 4 
and Phillips, JJ. C. M. S. A. No. 120 of 1912. 


1915 November, 24. 


Foreign Court — Jurisdiction — Voluntary Submission — 
Appearing under protest but pleading on merits—Effect. : 

Where an application under S. 44 of the Civil Procedure 
Code, for execution of a foreign judgment was opposed by the 
judgment-debtor on the ground that the foreign Court had no 
personal jurisdiction over him inasmuch as he was not resident 
within the territorial jurisdiction of that Court but it appeared 
that, though he had objected to the jurisdiction of that Court when 
sued there, he had pleaded on the merits, held that he had volun- 
tarily submitted to the jurisdiction of that Court. 

2 M. 407, overruled, 

T, R. Krishnaswami -Aiyar for Appellant. 
_ L.A. Govindaraghava Aiyar for C. V. Anantakrishnier and 
T. K. Govinda Iyer for Respondents. 





` Chief Justice and ) 
Seshagiri Aiyar, J. 4 O. S. Nos. 97 of 1914 and 14 of 1915.. 
- 19185 November, 25. i f - 
Suit— Abatement—Partnership suit—Death of one of the de- 
fendants—Omission to bring his representative on récord, Plaintiff 
becoming representative of deceased aftér order of abatement— 


Effect. 

Where, ina partnership action, one of the defendants dies 
pending suit and his legal representatives are not brought on 
record, the whole suit abates and the fact that, subsequent to the 
order of abatement, the plaintiff becomes the representative of 
the deceased defendant does not affect the question. . 

31 C. 487 P. C. followed. 


C. Venkatasubbaramiah and O. P. Ramaswami diyar for 
Appellant. 


Venkatasubba Rao and Radhakrishnayya for Respondents, | 
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Srinivasa Aiyangar, J. | 
| G. R. P. phot 415 of 1914. 
_ 1915 November, 16. | 

Civil Procedure Code O. 9, R. 9, 0. 17, Rr. Zand 8—Suit, ade 
journment of, suo moto—Absence of plaintiff and his witnesses— 
Application for adjournment by pleader—Dismissal of swit—Ap-’ 
plication to set aside, 

O. 17, R. 3 of the Civil Procedure Code is inapplicable to a 
case where the suit is adjourned, not at the request of a party, 
but by the Court owing to want of time. Where on such ad- 
journed date, neither the plaintiff nor his witnesses were present, 
but his pleader merely asked for an adjournment which was refused 
and thereupon expressed his inability to conduct the case further 
With the result that tbe ‘suit was dismissed. Held, that the order 
of dismissal was in effect one under O. 9, R. 8 and that the plain- 
tiff could apply to set aside the dismissal under O. 9, R. 9 C. P. 
Code. 7 

L. A. Govindaraghava Aiyar for Petitioner. 

N. S. Rangaswami Aiyangar for Respondent, 


e e an 


Wallis, C.J., | 
Seshayiri diyar, J. 
Phillips, J. | L. P. A. No. 80 of 1914. 
1915 November, 22. 


Hindu Law—Joint Family—Self-acquisition—Ri ane of sons 
of the acquir er—Living together, effect of. 

Where it is found that a Hindu father acquired properties by 
trade without any nucleus of ancestral prcperty, the mere fact 
that he lives with his sons and maintains them in the same family- 
house will not give any right to the sons in the acquisitions of his 
father, l 

T. Rangachariar for Appellant. 

W. V. Rangaswami Aiyangar for Respondent, 


` Sadasiva Aiyar, J. | : 
Napier, J. b 8. A. No. 2661 of 1913. 
1915 November, 28. J 
Madras Estates Land Act—Tanijore Palace Estate, if within 
the Act. 
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The “Tanjore Palace Estate” is not an estate within the 
meaning of that term in S. 8, Cl. (2) of the Madras Estates Land 
Act, nor is it an “Inam ” within the meaning of that term as 
understood in law. 

T. R. Venkatarama Sastri for Appellant. 

G. 5, Ramachandra Iyer for Respondent. 


Sadasiva Aiyar, J. Y 
Napier, J. H C.M. A. Nos. 146 and 147 of 1914. 
1915 November, 26. | 
Madras Estates Land Act S. 192—Order of Remand, appeal 
against, if competent. 
No appeal lies against an order of remand passed by the 
District Court in a suit under the Madras Estates Land Act.’ 
G. S. Venkatarama Aiyar for Appellant. 
T, V. Gopalaswami Mudaliar for Respondent. 


Sadasiva Aiyar, J.) 
Napier, J. CO. M. A. No. 272 of 1914. 
1915 November, 80. ) 

Civil Procedure Code Ss. 47 and 135—Appeal. against order 
refusing to allow exemption from arrest to judgment-debtor— 
Maintainability. 

An order under 8. 135 of the Civil Procedure Code dismissing 
a petition by a judgment-debtor claiming exemption from arrest 
in execution of a decree against -him, comes within S. 47 of the 
Civil Procedure Code and is appealable. 

A. V. Visvanatha Sastri for Appellant. 

K. 8. Jayarama Atyar for Respondent. 





Sadasiva Aiyar and | 
Napier, JJ: S. A. No, 1399 of 1914. 
1915 November, 30. j 
Damages—Malicious abuse of process —Obtaining order of 
attachment before judgment--Malice—Absence of reasonable cause 
—Suit for damages, if sustainable. 
. The mere obtaining of an-order of attachment before judg- 
ment, however maliciously, and however great the want of reason- 


i 
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_ able and probable cause, will not give rise to a cause of.action 
for damages in the absence of any seizure of goods in pursuance 
- of. the order of attachment. 

T. V. Gopalaswamt Mudaliar for E 

G. 8. Ramachandra Aiyar for Respondent. 





Ayling, J. 
1916 December, 1. 

Criminal Procedure Code ©. 488—Scope of—‘‘ Unable to 
maintain i tself ”—Meaning—Malabar Law—Children entitled to 
maintenance from mother’s Tarwad—Right for maintenance 
against father. | 

S. 488 of the Code of Criminal Procedure does not cover the 
same ground as the civil liability of a father, The words “unable 
to maintain itself” in the section are.not confined to the case of 
physical inability to earn a livelihood. 

Held :—Children who have a legally enforceable right. to 
inaintenance from, or are actually maintained by, their mother’s 
Tarwad, are not entitled to an order for maintenance, under 8. 488, 
against their father. 

[1913 M. W. N. 907 dissented from. } 

[19 M. 161 Rel. upon. ] 


C. Kunhiraman, Vakil for Petitioner. 


Abdur Rahim, J. 
C, R. C. No, 573 of 1916. 





Abdur Rahim, J. | 
Ayling, J. 

1915 December, 2. | 

Hindu Law—Adoption—Daneing girls-~Absence of Cr iminal 
intent——Adoption valid. 

The adoption of a daughter by a dancing girl is valid, if the 
adoption was not made for the purposes of prostitution. 

K. 8. Jayarama Aiyar for Appellants. 

G. 5. Ramachandra Aiyar for Respondents. 


S. A. No. 816 of 1915. 


` Kumaraswami Sastri, J.) 
Phillips, J. f S. A. No. 1003 of 1914. 
19165 December, 3. 


Malabar Law—Tarwad—Tavazhi—Karnavan of both, Deed 
` by— Description of property as Tarwad property—Effect. 
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The fact that, in a deed executed by a person who is the 
Karnavan both of a Tarwad and of a Tavazhi, the property 
covered by it is described as his Tarwad property is not conclusiwe 
of the fact that the property belongs to the Tarwad as distinguished 
from the Tavazhi. 


P. 8. Narayanaswami diyar for C. V. Anantakrishna Aiyar 
for Appellant. 


A, Sundaram for Respondent. 


Coutts-Trotter, J. | 
Srinivasa Aiyangar, J. b A.S. No. 389 of 1913. 

1915 December, 6. J | 

Limitation Act of 1908—Art. 106—Partnership— Suit for 
account of dissolved partnership—Limitation— Cause of action— 
Partnership between managing member and one of junior members . 
of joint Hindu family on one side and stranger—Death of junior 
menvber— Dissolution of partnership. 


Although, where the managing member of a joint Hindu 
family is a member of a trading corporation, the family property, 
including the shares of the other members, may be proceeded 
against in certain contingencies by the firm and its creditors, yet 
the family as such does not thereby become a partner. 

“Partner” deiined. 

Where the managing member and one of the junior members 
of a joint Hindu family entered intoa partnership with a stranger 
held, in a suit for accounts brought more than 3 years after the 
death of the junior member, that the suit was barred by limitation 
as the partnership was dissolved, by his death and on the date 
thereof. 

[86 M. 185, 192 P. C. explained and distinguished. ] 


[28 M. 344 followed. | 
C. V. Anantakrishna Aiyar for Appellant. 


A. Krishnaswami diyar (M. Patanjali Sastri with him) for 
Respondent. 
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Phillips a. 
1915 December, 6, f 

Civil Procedure as of 1908--S. 102—Second appeal—~Suit 
of Small Cause Nature—What is—Suit for possession of land: or 
for rent—Decree for rent only—No ‘appeal as regards claim for 
possession— Second appeal—Maintainability. 

In determining whether a suit is a suit of a Small Cause 
Nature within the meaning of S. 102 of the Code of Civil Pro- 
cedure, regard must be had to the suit as originally brought. 

Where, in a suit for possession of land or in the alternative 
for rent, a decree for rent alone was passed and no appeal was 
preferred as regards the claim for possession, held that the suit 
was nevertheless not a suit of a Smal] Cause Nature and there was 
a right of second- appeal. 

A. Sundaram for Appellant. 

P. V. Parameswara Aiyar tor CO. V. Anantakrishna Aiyar for 
Respondent. 


Kumaraswami Sastri, J. N ` 
S. A. No. 1129 of 1914. 


` Kumaraswami Sastri, J. 
Phillips, J. 
1916 December, 
Malabar si KAE ar by y, with consent of j junior 
members—Improper withholding of consent by one of the junior 
members—LEffect—Revecation of karar by karnavan—Validity 
— Conditions. 


S.A. No, 1424 of 1912. 


A’‘kavar entered into by the karnavan and some only of the 
members of a Malabar Tarwad is a family karar if the other 
members consent to it. It doesnot cease to bea family karar 
because one of the members, for reasons of his own, does not 
join in or consent to it. The revocation of such a karar by the 
karnavan is invalid unless the revocation is made with the con- 
sent of the-other members or unless it is for the benefit of the 
Tarwad. 

C. V. Anantakr ¿shna Aiyar (with him P.T. Paramesuéra 
Ajyar) for ‘Appellant. ’ 


T, R. Ramachandra Aiyar for Respondent. 
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Napier, J. C. M. P. No. 2789 of 1914. 

1916 December, 7 e 

Civil Procedure Code of 1908— Applicability to Agency 
Tracts—Madras Estates Land Act— Suit under — Applicability to, 
of Civil Procedure Code—S. 192 of Estates Land Act—Effect. 

S. 192.of the Madras Estates Land Act is’ subject to the 
limitation contained in 5. 1 of the Code of Civil Procedure 1908. 
‘The Code dces not, therefore, apply even to suits under the Estates 
Land Act brought in the Agency Tracts. 5 

-B. Somayya for P. Nagabhushanam for Petitioner. 

V. Ramesam for Respondent. | ‘ i 


Sadasiva diyar, J. q f 





Napier, JJ. C. M. A. No. AIB 1915. 
1916 December, 7. 

Guardian and Ward—Mahomedan Law—Shafi School-— 
Minority, limits of—Indian Majority Act—Minor of the age of 16, 
in the custody of grandmother—Right of father to apply under 
S. 26 of the Guardian and Wards Act—Wishes of minor, value of. 

Though under the Shafi school of Mahomedan Law, a minor 
on attaining the age of 15 is entitled to claim emancipation from 
guardianship, the question of his minority must be decided under 
Act IX of 1875. Consequently among Mahomedans belonging 
to the Shafi sect, a father is entitled to the custody of his minor 
son of the age of 16. I. L. R. 9 M. 391 followed... 

A father is entitled to apply under S. 25 of the Guardian and 
Wards Act, for the custody of his minor son of about the age of 
16, though the minor had all along been in the custody of his 
grandmother and never in the custody of his father. o 

The weight to be ataked to the wishes of the Minor, 
considered. 

‘8. Srinivasa Aiyangar and K. Rajah Iyer for Apalan 

GO: V, Ananthakrishna Iyer and N. M. Malim Sahib for 
Hi ere 


Sadasiva Aiyar and | E 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


` Present :—Sir John Wallis, Chief Justise, Mr. Justice Sesha- 
giri Aiyar, and Mr. Justice Kumarasami Sasari. 


Rajah Sabib Meharban T. Dostam Appellent * in both. ( Appel- 


Sri Rajah Row.. Venkata Kurma. . lant. in S. A. Nos. 328. 


Mahipati. Surya. Row Bahadur and 138 of 1912 on the 
Garu, Sirdar Rajarnundry. Circar file af the High Court). 
and Rajah of Pittapur. | 


< Os 
Gani Venkata Subba Row and Respondents in L. P. Appeal 
others. No. 229 of 1913. (Respon- 
dents, im S. A, No. 828 of 
191€ on the file of the 

° High Court). 
‘ v. A 

Maddikonda Buchiraju ... Respondent in L. P. Appeal 


No. 180 of 1918.. (Res- 
pondent in S.A. No, 488 
of F912 on the file of the 
Hig? Court). 


Madras Estates Lang Act, Ss. 210 ond 211—Linatation Act of 1877, 8. 7— 
Suit for arrears of rent for faslies which expired more han three years prior to 
the coming into force of the Act—Limitation—Minority if a ground for exemption 
— Statutes of limitation—Retrospective operation, when—General Clauses Act, S. 6, 
ch. (e)— Madras Act I of 1891, 9.8, cl. (e). 

Whore after the coming into force of the Madras Estates Tand Acta Zamin- 
dar brought a suitfor arrears of rent for faslies which expired more than three years 
before the Act but within three years of his attaining majority.: Held (per Wallis 
0. J. and Kumaraswami Sastri J., Seshagiri Iyer, J. =ontra) that S. 211 of the 
Madras Estates Land Aot had no retrospective operatior. so as to extinguish causes 
of action that were ei at the passing of the Act and shat the suit was not barred 
‘by “limitation. $ ; 2. 4 $ 





“TP, A. Nos. 129 and 130 of 1918. © * 156 April 1915. 
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Per Wallis, C. J.—Tae principle, which has received legislative recognition in 
S. &, cl. (e) of the Madras teneral Clauses Act, is that where an Act contains pro- 
visions for the limitation əf suits which take away altogether a vested right of suit 
without providing any equivalent remedy, then, the provisions must be considered 
to have been enacted subzct to the implied exception that they are not to extend 
ta such vesteé rights of swt which are to continue subject to the rules of limita- 
tion in force ut the passing of the Act. i ; 

Per Kumarcswami Sestri, {—Though laws affecting limitation might abridge 
or enlarge pericds of limitation in cases of suits or causes of action which are 
alive at the date when themew enactment comes into force and which under the old 
law would expire afterwards, the change cannot, unless there is a clearly express- 
ed intention to the contra y either by apt words in the enactment or otherwise, 
operate retroszeczively so as to destroy rights of suits which are alive on the date. 

Reid v. keid 1, Colonul Sugar Refining Co. v. Irving 2, Gopeswar Pal v. Jiban ' 
Chandra 3, Referred to. Ramakrishna Chetty v. Subbaraya Aiyar'4 approved. 

Appeals under Clause 15 of the Letters Patent against tthe 


judgment of Sankaran. Nair and.Sadasiva Aiyar JJ. in S. A. Nos. 
328 and 433 of 1912. preferred’ against the decree of the District 
Court of Godavari n A. S, Nos. 111 and 79 of 1910, -preferred 
against the decrees of the Court of the Suits Deputy Collector of 
Godavari in Summary Suits Nos, 126 and 18 of-1910 respectively. 

The facts are fly set forth in Mr. Justice ‘Kuniaraswami 


Sastri’s Judgment. Gin NA 
B. Somayya foz E Narayanamurti for Appellant in both 
appeals. 


B. Narasimha zao for Respondents in L. P. A. No. 129 of . 
1918. l 


V. Ramdoss for Respondent in L. P, A. No.180-of 1913. 

B. Somayyai—A suit for the recovery of arrears of rent is 
brought under 9. 77 of the Estates Land Act. The period of limi- 
tation applicable to tre suit is prescribed by Schedule A, Art. No.8 
of the Act. S. 211 of the Act enacts that the provisions of S. 7 of 
the Limitation Act sre inapplicable to suits under the. Estates 
Land Act. 


[The Chief Juste :—You do not contend that after the pass- 
ing of the Estates Lend Act you could have instituted your suit 
in the Civil Court.] 


So far as the forum is concerned, S. 189 of the Act limits. 
me to the Revenue Court. But my right to recover arrears.ac- 
crued before the Aci is not so limited. The provisions of 8s. 210 
and 211 of the Act cught not to be applied to suits in which the 


1. (188611 BR. 3100. D. 402. | 2. Te a c. 869. 7- 
8. (1914) I. L. R. 410. 1125. 4. (1912) 24 M, L. J. b4. 
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right of the party accrued before the Act and which, if. the Act 
is applied; would be barred even before the passing thereof. In 
Ramakrishna Chetty v. Subbaraya Aiyar.1, hé ee bet- 
ween the two cases is stated. - 

' [Seshagivi’ Iyer, J.:—The case veported i in Ramakr ‘iwi 


Ohi v. Subbaraya Atyar 1, was not one in which an express ' 
` provision of the Limitation Act was excluded by the Estates Act. 


In our case, S. 211 of the Act specifically. provides that S. 7 of the 
Limitation Act is inapplicable to suits under S. 77 of the Estates 


Act. ] 
. The oni is not whether any provision of the Estates and 


Act expressly excludes any provision of the Limitation Act. I rely 
upon Ramakrishna Chetty v. Subbaraya Aiyar 1, for the position 
that if by applying the provision of the Estates Land Acta mani- 
fest and ‘irremediable hardship will be caused to a party posses- 
sing a right, it will not be applied and the suit will be held.to be 
governed by the old law. The case of. Soni Ram v. Kanhaiya Lal 2, 
was a case of shortening of the period of limitation and not one of 
extinguishing the right altogether. The plaintiff in that case had 
ample time even after the New Act was passed within which he 
could have instituted the suit: See. also the cases of Munjoori, Bibi 
v. Akhal Mahomed 3, Budhu Koer v. Hafiz Husain +, Gopeswar 
Pal v. Jiban Chandra 5, anà Delhi and Londan Bank v. Orchard 6. 

[Seshagiri Iyer, J.:—Was 8, 7 of the Limitation Act appli- 
cable to suits for the recovery of rent broughs while the Rent Re- 
covery, Act was in force ?] 

It was applicable to a suit brought under the general law and 
in the Civil Court. It was not applicable to a suit, brought under 
the Summary provisions of the Rent Recovery Act and in the 
Revenue Courts, See the case of K. A. Nayanim - Bahadur v. 
Sithala Naidu 7, which was a summary suit. 

B. Narasimha Rao for Respondents in L. P. A. 129 :— 

In the case before your Lordships, the Act has not taken 
away the right itself. It has merely taken away a ground of 
exemption available to the party before it was passed. In such a 
case the Act may be given a retrospective operation.” Further 
there is in this case no room for the application of the principle 
of interpretation enunciated by the cases referred to on the other 


1. (1912) 24 M.L.J. 54 (57). 2. (1918) IL.R. 85 A. 297 (P.O) , 

8. (1912; 17 0. L. J. 816. 4. (1918) 18 0. L. J. 874. , 

5. (1914) 19 0.1.1.7. 549 (562). 6. (1877) L.R, 4 T.A. 197, sic. LL.B 90. 47 (P.C.) 
7. (1897) I. L. R. 90M. 476. 
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- side, because the legislature has clearly indicated its intention i in 


5. 211 of the Estates Land Act. 

V. Ramdoss for Respondent in L. P. A. 130. The opinion 
of Abnir Rahim, 7.in the case of Sundaramiyah v. Muthu 
Ganaptthegal 1, is against the contention of the appellant. 
There may be soma principle in the contention that whenever 


‘the’ caase of actior arose before the Act, it ought- not to be 


applied But that :s not the contention of the appellant.. My 
submission is that aven if a party has only one-day after the 
passing of the new act on which he can sue, the new act must -be 
applied Munjoori Ri v, Akhal Mahomed 2, was a case one falling 
within a provision corresponding to 8. 210 of the Estates 
Land Act. It was ncta case of a minor. Fazl Karim v. Annanda 


Mohan Roy 3, was the case of a minor and supports my- conten- 


‘tion, 


Tte fact that tae New Act provides for a period of grace 
is material only in zegard to the intention of the Legislature.. 
It is not conclusive against the retrospective applicability of the 
new act. In the present case, there was a period of grace, viz., 
3 days, and there is an express provision against the applicability ` 
uf 8. 7 of the Limitasion Act, thereby showing the intention of 
the Legislature. Sie Arayil Kali Amma’ v. Sankaran Nam- 
budripad 4, Even in our case, the Governor's assent was given in 
March 1908 and thea it was published in the Gazette that it < 
would come into fozce only in July 1908. 

[Srshagiri Aiya>, J—Is there any authority for the position 
that when’ in an act newly passed there is a provision that it 
shall come into force only after a certain interval, then notice is 
thereby given to parts having rights, though the formality of the 
assent of the Governor-General is taken afterwards 2] 

See Chidambaram Chetty v. Karuppan Chetty °, 5, and Hope 
Mills v. Vithaldas 3. 

The Court delivered the following 

Judgments :—T/¢ Chief Justice.—I think that Sadasiva Aiyar, 
J. was r ght in followimg the carefully considered judgment of Ben- 
son and Sundara Aiyar JJ. in Ramakrishna Chetty v. Subbaraya, 
Ayas T. and that the principle to be applied is that where an Act 





1. (1912) M.W.N. 652 (653). 2. (1912) 17 G.L.J. 816. 
3. (1911: 15 O.W.N, 845- 4. (1910) I. L. R. 3t M. 292 s.c. 20 MLJ. 347 
5. (1810 9 M.L.T. 75. . 6. (1910) 12 Bom. L. R. 780. 

T. (1912) 24 M. L. J. 54,- 


PART L} THE MADRAS LAW JOURNAL REPORTS. MP 5 


contains provisions for the-limitation.of suits which take away 
altogether a vested right of suit without providing any equivalent 
remedy, then according to the approved rule of construction, the 
provisions must be considered to have been enacted subject to the 
implied exception that they were not to extend to:such vested 
rights of suit which were to continue subject to the rules’ of limita- 
tion in force at the passing of the “Act. This rule of construction 
was adopted to.give effect to the presumed intention of the legis- 
lature not to take away vested rights in this fashion; it is . recog? 
nised in section 5 of the Madras General Clauses Act, 1890, and 
thie provisions now in question must be taken to have been enacted 
with reference to it. In Ramakrishna. Chetty v. Subbaraya 
Aiyàr 1, it was held with reference to this Act that the six year's 
period applicable under Art. 116 to-a registered contract continued 
to apply toʻa suit for rent under the Madras Landed Estates Act 


which would otherwise have become barred by the coming into” 
. force of that Act at a time when the per iod of limitation prescribed: 


by it’for suits of this nature had already expired. In the _present 
case the claim for rent was not barred at the date of the 
passing of the Act as it was kept alive under section 7 of the 
Limitation Act owing to the minority of the plaintiff. Ss. 210 
and 211 enact rules of limitation for suits under the Act, and 
S. 211 expressly provides that section. 7 and certain other 
sections of the Limitation Act shall not apply to suits under this 
Act. Thus the result of the passing of the Act, which dame into 
force two days after it, received the Viceroy’s zssent, was to '2ave no 
opportunity for-the exercise of the plaintiff's vested right of suit 
unless the provisions of S. 211 (1) be read subject to an implied 
exception in cases where these provisions would otherwise abso- 
lutely destroy the plaintiff's right of suit which was in existence 
when the Act came into force. In -addition to the cases cited 
in that judgment I may referto the recent decision ofa Full 
Bench of five J udges of the Calcutta High Court, Gopeswar Pal 
v. Jiban Chandra 2 where J enkins C. J. delivering the judgment 
of the Court after citing Commissioner of Public Works (Cape 
Colom y) x. Logan 3 and Colonial, Sugar Refining Co. v. Irving 4 
and Jackson v. Woolley 5 observed “Here the plaintiff at the time 


, : (1912) 24 M. L. J. 54. | Su t - (1914) 1. E. T. R. 41:0. 1125. 
T (1903) A. 0. 355, 7 A (1905) A. C. 569, 
o’ - 5. (1858).8 E, and B. 764 at p. 778 s. c, 120 E. R. 289, 
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when the Amending Act was passed had a vested right.of suit ; and 
we see nothing in the-Act asamended that demands a construction 
that the plaintiff was thereby deprived ofa right of suit: vested in 
him.at the date of the passing of the Amending Act”. 

These observatpns are applicable tothe present-ease'and I. 
think the appeal must. be allowed, the decrees of the Lower 
Appellate Court be zeversed, and the case remanded for disposal 
according 50 law. ‘he respondents will pay the appellants’. costs 
of the appeal. Othe- costs will abide and follow the event: ` 


Seshagiri Aiyar J.—With the greatest’ reluctance, I havé 
ventured to differ from the conclusion at which the learned Chief 
Justice’has arrived. ` j 

The c.rcumstan-es which raise the question of law are ‘these : 
Before the passing 0: the Estates Land Act, suits for arréars of 
rent were cognisable only by the Ordinary Civil, Courts. Such 

esuits were governed by the Indian Limitation Act. As a‘ necessary 
incident of such righss, minors were entitled to institute their 
suits within three years of their attaining majority, if the cause 
of action fer rent arcse during their minority. The claim ‘in the 
suit now under appesl relates to the arrears which. accrued due : 
in Fasli 1815 when the appellant was a minor. He attained his 
niajority in 1906. The Estates “Land Act was passed ‘by the 
local legislature in March 1908. In it a provision*was inserted 
thai the Act shall come into force on Ist of July 1908. His 


` Excellency the Governor gave his assent to it on 25th March 


1908. The assent 0: his Excellency the Governor-General was 
given on the 28th June. The Act came into force on the 1st of 
July. Section 189 cf the Act enacts that suits for arrears of rerit 
shall be instituted m the Revenue Courts, : and removes such 
cases for the cognisence of Civil Courts. Section 211 provides 
that certain sections of “the General’ Limitation Act shall not 
apply to suits institcted urider the Act. The minority section 
7 is one of them. The present suit was instituted by the 
appellant in the Revenue Court after the Estates Land Act came 
into force. It is conzeded that the suit would be barred if section 

7 of the Limitation Act did not apply. I am forced to the 
ee that the cuit is barred. The pre-existing right, which 
carried ‘with it the =nefit of the Limitation Act, was to institute 
the suit in the Civil Court. That right could not have been sued 


| upon under the old :aw in the Revenue Court, The new forum 
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is the creature of.the statute. It was designed.to afford a speedy 
remedy to the parties: The plaintiff has\chosen to avail himself 
of that advantage. He.is also bound by the disabilities which 
the law imposes on such persons... I can follow.the argument 
which claims-for the plaintiff the right to institute his suit-in.the 
ordinary civil courts ‘with the attendant advantage of counting 
in his. favour a period -of three years after attaining majority. 
To such an argument, the plea that the legislature should not be 
presumed to have deprived parties of their vested rights by post 
facto legislation may apply. But a litigant cannot approbate and 
| reprobate. He cannot claim the advantage which the new law 
gives without submitting to the restrictions which it imposes. 

i The principle that vested rights should not be taken away 
by implication cannot apply. to: the present case. S. 211 lays 
down that the minority section of the Limitation Act- shall not 

.apply. There is no room for speculation here. It is an express 
prohibition. If a suit is instituted under the Act, it is not open 
to argument, that 5. 211 is not applicable to it. The clear indica- 
tion of the legislature takes ‘this case out of the general rule. See 
per Lord Hatherly in Pardo v. Bingham 1. The closely reasoned 
judgment of Benson and Sundara Aiyar JJ. in Ramakrishna 
Chetty v. Subbaraya Aiyar ®,.was.much relied upon in the course 
of the argument. I am not differing from.the main propositions 

. which that case. enunciates.. Excepting one matter of detail,.to 
which I shall refer later on, I fully concur in the conclusions 
therein stated. In my opinion, itis not ‘correct. to say that the 
plaintiff in this case is deprived of his rights by, giving retros- 
pective effect to the Estates Land. Act. He acquires -one of his 
rights only under the Act, namely, the right to.ste in the Revenue 
Court. | He had a vested right for a longer period .of Limitation 

before the Act came-into force. As ha’ been-well stated “a statute 
is not rebrospecbive.................. . because a` part-of the requisites 
for its action is drawn from a time antecedent to its passing” per 

Lord Denman C. J. in The Queen-v. St. Mary’s White Chapel 3. 
That is the position in the present case. Lord Justice Buckley 

points out in West v. Gwyne 4. “As a matter of.pr inciple an Act 
of Parliament is not without sufficient reason taken ‘to be retros- 
pective., There i is, so to speak, a daca nt that ‘it speaks only 


» 1, (1869).L. R. 4 Ch. 785. 0. . 3⁄1, -27 (1912) 24 M. L. J. 54. 
8. (1868) 12 Q. B. 127 s.c. 116. Eng. Rep. 819. .4. (1911) 90h. 1. 
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as to the future. Sut-there. is no like presumption, that an Act 
is not intended to in-erfere with existing rights. Most Acts of 
Parhiaiment, in fact. dd interfere with existing rights.” This dictum 
is specially applicab:e to enactinents which while taking away 
some rizhts confer ofhers which are no less. important. ‘See also 
Phosphe-Guaro Co. Lèd. v. Guild 1, On the ground that Section 211 
is express, and on the further ground that the principle of retros- 
pective extinguishment of-vested rights doe’ not arise. in this 
case, I hold that ths decision in Ramakrishna Chetty v. Subba- 
rayaiyar ? doas not affect this case. In Munjoori Bibi v. Akhel 
Mahamed 3 Budhu Koer v. Hafiz Husain 4 and Gopeswar. Pal v. 
Jilen Chandra 5 ther was no express provision as in Section 211 
of the Estates Land Act. Moreover in all those cases; a complet- 
ed-pre-existing right vas sought to be put an end to by implication. 
On the cther hend, -where the statute provides: for .a new 
procedure far the enfrcement. of rights, -itis always. retrospective; , 
per Lord Blazkburn in Gardner v. Lucas §. In the present in- 
stance 7 is the procedure by which the arrears are to be recovered 
that is changed. The plaintiff is directed to seek redress. in:a 
Reveme Court instead of in the Civil Court. The decision of the 
Judicia. Committee in.Sont Ram v. Kanhaiya Lal T lays down 
that the Limitation act in force at the time the suit is instituted 
governs the action. aad-not the one under which the rights accru- 
ed. That decision governs the present case. See also Chidam- 
baram Chetty v. Kacuppan Chetty8 and Hope Mills v. Vithaldas 9. 
There :s one circumstance which has not been noticed in Rama- 
krishne Chetty v. Si-bbaraya diyar 2, I stated at the outset 
the material dates garding the passing of the Act .and of the 
sanction obtained. Dne underlying principle of the cases which 
lean against retrospective operation is that ifthe new Act gives no 
days cf grace for -its coming into operation, but makes it 
law as socn as it. is passed, coutts should hold that the legis- 
lature did not intenc to interfere with vested rights. But where 
litigants had previous notice and could have enforced their rights 
-hefore the Act became law they cannot claim relief. On the day 
the legislature passed the: Act, it deliberately put off its operation 











1. (1874) L. R. I. T. q.. cases ‘488, 2. (1912) 24 M. L. J. 54. 
8. (1912) 17 0. D. 2. 816. A 4, (1918) 18 C. L. J. a74. 
5. (1914) LL. R. “10, 1195. 6. ` (1877) 3 A. O. 582. 

7 


. (1913 L L., RB. Ka 227 s.c. 25 M.L.J. 181. 8. (1910) 9 M. L. T, 75. 
. (1910) 12 Bom, Ù. R. 730. 
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for over -8imonths. It did-not say ‘that it: shall become law as 
soon ag the Governor-General’s assent was obtained.: It-purposely 
gave parties a period of grace during- ‘which their remedies under 
the law as-it stood could have been. enforced.- The plaintiff in 
claiming exemption by virtue of an equity should not be heard to 
say that although. he might have enforced his. rights, between 


March and July 1908, he can plead that the Act does not apply’ 


to him because no time was fixed for its coming into force after 
the assent of the Governor-General was obtained. 
As I feel- strongly that the plaintilf has no right to avoid the 
statute under which: he: has come to-Court, I ‘respectfully differ 
from the coriclusion at which -the learned Chief Justice has 


arrived and agree with Sankaran Nair, Js sin holding that the suit 


is -barred by limitation. : 
Kumaraswami Sastri, J—The ene who. is‘the Raja‘of 


Pittapur and whose estate was” under the management of the 


Court of Wards attained majority on the 5th October 1906. -He 
filed suits to récover rent due for fasli 1315 and claimed exemp- 
tion from thé bar of limitation on the:ground that he had under 


S. 7 of the Limitation Act three years from the date of his’ 


attaining majority to file a suit for arrears of rent accrued due 
during his minority. The Deputy Collector in whose Court the 
suits had to be filed under 8, 77 of the Madras Estates Land 
Act held that S. 211 of the Act applied and that the suits werë 
barred as the plaintiff was not- entitled to. the benefit of S. 7 
of the Limitation Act.. The District Judge taking the same view 
confirmed the decree of the Deputy Collector. In Second Appeal 
Mr. Justice Sankaran Nair held that S. 211 of the Estates 
Land Act applied retrospectively and barred suits which would 
have been in time but for the Estates Land Act; while 
My. J ustice Sadasiva Aiyar was. of a. contrary opinion. 4 
“The “question raised in this appeal is whether S. 211 is 


retrospective and. bars suits which would have been-in time if. the. 


ordinary - law of- - limitation. -was applied. -The point is not -free 

from difficulty, but “Lam of opinion that botk on -principle and on 

the balance of authority the section ought not to be applied so as 

to kill causes of action that were alive on the-passing of ` the Act. 

It is. a well- known rule of construction that rettospective 

operation ‘ought not to be given to a statute so as to'take away 
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vested rights unlese that effect cannot be avoided without doing 
violenze io the language of the enactment and that except in 
special cases the new. law ought to be construed so as to interfere 
as little as possible with vested rights. I need only refer to Reid 
v. Rad t, Lauri v. Renad 2, The same view was taken by the 
Privy Counsil in Mohamad Abussamad v. Kurban Hussan 2, 
Colonial Sugar Refining Co. v. Irving 4. Section 6, Cl. (0) 
of the General Clauses Act and section 8, Cl. (d) of the Madras 
Act I f 1891 ave statutory recognitions of the same rule. 


Ti is argued thet as rules of limitation are rules of procedure 
and as nobocy has a vested right as regards matters of procedure 
the plaintiff cannot plead S. 7 of the Limitation Act as giving 
him a longer period of Limitation as at the date of the suit, the 
Estates Land Act had enacted that the Section is not to apply to 
suits for rent. Reference has been made to Arayel Kali Amman. 
Sankaran Nambudripad 5, Soni Ram v. Kanhaiya Lal 6. As 
observed by Mooker ee J. in Mohamad Bibi v. Abdul Mohamed 7, 
a Statcte of Limitasion ceases to be a statute of mere procedure 
where it shcrtens the period and is sought to be used to defeat 
causes of action which had accrued earlier than the length 
of time prescribed in the new law. ‘The distinction has 
always tobe borne mn mind between mere matters of procedure 
and rights of suit which the procedure affects. The effect of the 
decision cf tae Privy Council in Soni Ram v. Kanhaiya Lal ô, 
on cases liks the present has been discussed by the Full 
Bench of the Calcutta’ High Court in Gopeswar Pal v. Jibam 
Chandra 3, and I agree with the conclusion arrived at by the 
Full Bench chat the ‘provisions of an enactment should not 


unless it is absolutely necessary, be construed so as to make it 


imvossible io exercise a vested right of suit. ` As pointed out by 
Justice Chatterjee atp. 1129, their Lordships of the Privy 
Council had ‘not to consider the retrospective operation of special 
period of limitation provided by a local law coming into operation 
at once. In Arayel Kali Ama v. Sankaran Nambudripad 5, Miller 
and Krisknaswaimi Aiyar JJ. seem to rest their decision on the 





{18€6) L. R. 81 Ca. D. 403. ` 2, (1899)8 Ch. 402, 
(1876) L. R, 81. 4 80. - 4, (1905) A.C. 369. 

(1910) I.L R. 84 TI. 292 s.o. 20 M.LJ. 784. 6. (1914) T:L..R. 35 A. 227, 
(193) 17 C. L. J. 38a, : 8. (1914) 1.L.R, 41 C. 1195. 


“a uw RH 
een ae 


-PART L] THE ‘MADRAS LAW JOURNAL REPORTS. 11 


ground that the new Limitation Act gave-time to suitors to. make ` 


applications under the- oldiAct as the legislature postponed the com- 
_ ing into opération of tlie’ Act on 1st January 1909. In Sundaram- 
iyah v. Muthu .Ganapathigal 1, Justice : Miller who was a party 


to Arayel Kali Ama v. Sankaran Nambudripad 2, was of opinion » 


that Section 210 of the Estates Land Act cannot be retrospective. 
As the assent of the Governor-General was received only about 
three days before the Estates Land Act came into operation and 
. as it is doubtful if the public knew of the assent before ist July 
1908, it cannot be said that the public had due notice. Ib cannot 
be said that they were bound to assume that consent was a mere 
‘matter of “form and would be given ‘as a matter of ‘course 
especially as petitions had* been sent by landlords against ‘the 
“measure. : 


The question as to the retrospective operation of section 210 ` 


was discussed in Ramakrishna Chetti v- Subbaraya Aiyar 3, where 
sit was held that the rule of limitation in Madras Act I of 1908 
was inapplicable to cases when the period of 3 years provided by 
it had expired before the Act came into force.’ The judgment of 
` Benson and Sundara Aiyar; JJ. deals exhaustively with the whole 
“question and I see no reason to dissent from the view taken’ by 
the eminent Judges who decided. the case. ` 
I do not think it makes any difference whether the alteration 
of the period of limitation is due to a special provision im schedule 
A to the Act or-to a special section in the body of the Act. So 
far as I can see there is no difference in principle between the 
present case and the one reported in Ramakrishna Ghetti v. 
Subbaraya Aiyar 8. In both cases the legislature shortened the 
period of limitation for suits for rent and if the three years rule 
in Schedule A applied the suit would have been barred. 
Some considerations were urged during the argument which 
I think axe beside the point. It has been argued that as the Es- 
tates Land Act has prescribed-a new forum in which the plaintiff 


` has elected to sue, he is precluded from seeking the benefit of. 
the exemption conferred by S. 7 of the Limitation Act. 5.77 ` 


of the Estates Land Act gives the plaintiff no option as to the 
forum and there is in the present case neither election nor benefit 
so far as he is concerned. . It has also -been suggested. that the 


1. (1912) M. W. N. ar . ; . -(1910) I. u. R, 84 M, 292. 
: | (1912) 24 M, D.J. m z baan 
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Rajah of | Object of the Legislature was to preserve tenants from -long-stand- 


Pittapu > A we a 
WPI! ing demands. This may be so as regards causes of action arising 
Gani after the Act ca.ne into force-or running. at.its date, -but.I can see 


Venkata ; A 3 . 
Subba Row. po grounds for suppesing that the legislature intended to deprive 


Kumara. landlords of rents justly due.to them at the date of the passing of 
swami the Acs. ; 
Sastri, J. 
_ . The correct- rula seems to me to be that though laws affect- ' 
ing limitation might abridge or enlarge periods of limitation in 
cases of suits or causes of action which were alive at the . 
date when the new enactment came into force and which 
under she old law vould expire afterwards, the change cannot 
unless there.is a dearly expressed intention to the contrary 
either by apt words in the enactment or otherwise, be retros- 
pective so as co destimy rights of suits which were alive on the 
daite. 
I agree with the Chief Justice and would allow the Letters 
Patent Appeal and reverse the decisions of the Courts below and 
remand the suits for disposal. The respondents will pay the 
appellarts’ zosts of Lis appeal. Other costs will abide and follow 
the result. l l 


IN THE HIGH COURT:OF JUDICATURE AT -MADRAS. 
FULL BENCH.. 

. Present :—$Sir Jchn Wallis, Chief Justice, Mr. Justice Sesha- 

giri Aiyar and Mr. Jestice Kumaraswami Sastri. 


R. Srinivasa Iyengar ... Appellant* (Petitioner). 
v. 4 
S.E.M R. M. Ramaswami Chettiar, Respondent. ( Respt). 
by Agent Somasundaram Chettiar. 
Letters Patent (Madraz) cl. 15—'Judgment’—Order of a single judge refusing 
to interfere uncer S, 115.C,P, Code-—Appealability. 
An arder of a single jucge of the High Court declining to interfere in revision 
Ramaswami under S. 215 of the C, P.Code is one passed in.the exercise of the ‘appellate 
Chettiar. jurisdiction’ of the Gaurt w-thin the ‘meaning of S. 16 of the’ High Courts Act and 
is therefors ‘a ‘judgment’ within cl..15 of the Letters Patent. It is therefore 
appealable though no records were called for, or notice issued to the other side 
before the order was made ` 
Obiter : Toe appellate Sourt, however, will not ordinarily interfere with ane 
order of tke single judge in matters of discretion. 
Chappan y. Moidin Ectti 1, Tuljaram Rao v.Alagappa Chettiar 2, followed. 
Verkatarana Iyer v. Macalai Ammal 3, Puthukudi Abdu v. Tuvala Kunhi . 
Kutti 4, overruled . 
“LP. A. 152 of 1918. 26th March 1916. 


1. (3898) L.L.R. 22 M. 68. “2, (1910) LL.R. 35 M. 1: s.e. 21 MLJ. 1. 
2. (2900) I. L. R.28 M.169, 4, (19083) T. L. R. 27 M., 841. 
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Appeal under Olause 15 of the Letters Patent Act “against 
the Judgment of the Honourable Mr. Justice Miller, dated 23rd 
October 1913 in Civil Revision Petition No. 110 of 1918, :prefer- 


Srinivasa 
Iyengar 


Ramasawmi 
Chettiar. 


red to-revise the decree of-the Court of the Subordinate. Judge of 


Kumbakonam in Small-Cause Suit No. 1922 of 1912. 

The petition out of which the present Latters Patent Appeal 
arises, was filed under 8.25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of Kumbakonam,in Small Cause Suit No. 1922 of 1912. This 
petition came on for hearing under O. 41, R. 11 of the C. P. Code 


‘before Miller, J. who passed the following order :—“ Upon perus- 
ing the petition and the judgment and decree of the lower 
Court and upon hearing the arguments of.. ............ -it is ordered 


that this petition be and hereby is dismissed.” The petitioner 
preferred a Letters Patent Appeal against the order of Miller, J, 

This appeal came on for hearing on Wednesday, the'3rd day 
of March 1915, when the Court, Seshagiri Aiar and Napier, JJ:) 
made the following 

ORDER OF REFERENCE TO THE FULL BENCH. 

In this case Mr. J ustice Miller, sitting in the Admission 
Court rejected the petition filed by the pettioner to, revise the 
order of the Subordinate J udge exercising Small Cause Court, juris- 
diction. The question for consideration is whether the saidorder of' 
the learned Judge is a judgment within, the meaning of section 15 
of the Letters Patent. On the- principle of stare decisis, I am 
inclined to the view that it is 2 judgment: but as my learned 
brother takes the contrary view, it is desirable that the question 
should be referred for the decision of a Full Bench. The point on 
which the opinion is requested is “ whether the order of a single 
Judge of the High Court. rejecting the petition to send for the 


records and to revise the judgment-of the Lower Court exercising - 


Small Cause Court jurisdiction is a al within the Weng 
of section 15 of the Letters Pate < - 


"5. T. Srinivasagopalachari for Saniat: - 
I contend thatthe order is a judgment within cl, 15 of the 


Letters Patent. Tulaja Rami Rao v. Alagappe Chettiar 1, is an ` 


authority in my-favour. The- principle of that decision governs 
this case also. -` adhi 





oe 1, .(1910) I. L. R. 85 M. 1. 


1 


Srinivasa 
Tyenga r 


Hamsa mi 
Chettiar 


14 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIX 


[The Chef Just.ce—The order in this case was one made in the 
exercise af the discretionary powers of the High Court. Do you 
conterd that it is a judgment ?] Po pt 

The faci of a matter being within the discretion dis a court is 
not a ground for refising to entertain an appeal from an order 
of the Cours. It may be a sufficient ground for declining to 
interfere. See Krichnaswami Iyer, J. in Tuljaram v. Alagappa 1. 

[The Chief Justice—What is a judgment within cl. 15 of the 
Letters Patent ?] 

I? the efect of sn order is to shut out evidence on the matter, 
it is ajudgment. For the:meaning of the term see Tuliaram 
v, Alagappa Chetty 2. 8..25 of the Provincial Small Causes Courts 
Act no doubt gives a discretion to the High Court. The question 
of the right to appeal is quite different from how a matter of dis- 
cretion should be dealt with by an appellate Court. (Here he was 
stopped by the Court). 

G. S. Ramachandra Iyer for the Respondent. 

Under 3. 25 0! the Provincial Small Causes Courts Act the 
High Court may call for the records and may pass such order as it 
thinks fit. Here the case was dismissed on admission. There was no 
hearing on the mer-ts. There is no right on the part oF a person to 
ask tke Court io call for the record. 

[The Chief Justice—The’ right is one given to the Court and 
nottcthe party. H is only as a matter of practice that the party 
moves the Court te call for the records. ] 

he Court has an option to call for the records in the first 
place and secondly to interfere. Refusal to exercise its discre- 
tion is not a judgment and there is no appeal from the order 
see Puthukudi Abde v. Kunhi Kutti 8, Chinnasam v. Arumugam +. 


Venkatarama- Aiyw v. Madali Ammal 5, Palaniappa v. Venka- 


tachalam § 

“The Chief Icstice—How do you distinguish Tuljaram v. 
Alagappa T] 

Ib was ‘at acase of dismissal before notice, Puthukudi 
Abdu v. Kunhi Kutti 8, is exactly in point and was not referred to 
in Teljaram v. Alcgappa 1, The question was left open there, 
Tuljavam v. Alagavpa 1 does not say that a refusal to call for the 


1. (1910) L L. R.35 M. 1 at page 18. s. v. 21 M. L. J. 1. 

2. (1910) I. L. R. 35 M. 1 at page. 16. s. c. 21. M. la. dal, | 

3. (1908: I. L. R27 M, 341. 4. (1908) I. L. R.27 M. 492. 
5. (1900: LL.R. 23 M, 169. . 6. (1909) 6 Me D. T. 846. 
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records is an adjudication. The observaticns of Krishnaswami 
Aiyay J. are obiter-and refer only to -acas where there is a 


dismissal after notice. The discretion referred to in Tuljaram.v.° 


Alagappa! is a discretion in disposing of ths case and not a dis- 
cretion in calling for the records. - In the latser case there. is no 
adjudication. - - : 

[Kumarasami Sastri, J—Why should j- make any difference 
if a notice has been sent to the party and the petition is then 
dismissed. Sending a notice only means- eae for more unter 
mation. | 

S. T. ER (in. wai 

A refusal to adjudicate isa judgment. Adjudication on the 
merits is not econ See Tuljaram vy. Alegappa 1, Puthukudi 
Abdu v; Kunhi Kuttt-2, and Chinnasami ~. Arumugam 3, are 
dissented from in Pae v. Alagappa 1, 

[The Chief Justice —Is it by right or by sufferance that you 
are heard on a revision from a Small-Cause Court’s judgment.] 

I subinit by right. 

[Kumaraswami: Sastri, F.—S? 25 REA that. If a party 
has no right to be heard, he cannot’ be a an iiia person if his 
petition is dismissed.] 

J submit that the jurisdiction and power of the High Court 
to revise a judgment of the’Small Cause Court is undoubted. 
The party has a right to ask the High Ccurt to exercise. that 
puzigdickion, 

` [The Chief Justice.—Granting that a patty has aright, if the 
Court refuses to do anythjng with the case taough posnone’ by 
the party, is there a judgment ?] . ‘ 

Tuljaram v. Alagappa 1, says.there is € “judgment in such 
a case. See Per Krishnaswami Aiyar, J~—a, page 17. An order 
of dismissal by a single Judge under S. 115 ef the CC." P. Code, 
is a judgment within Cl. 15 of the Letters Patent. By analogy 
the present order is a judgment, see Chappaa v. Moidin Kutti 4, 
Puthukudi Abdu v. Puwakka Kunhi Kutti 2. 

The Court expressed the following 

` OPINION .—We are bound by the decision of the majority 
of the Full Bench of five. Judges in Chappan 7. Moidin Kutti 4 to 
1. (1910) 1. L. R. 35M. 1. s. c. 21 M. L.J. i 


 .1903) 1. LR. 27 M. 841. ~ (1908) I. L. R. 37 BL. 439, 
4. (1898) I. L. R. 22 M, B 
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hold that in d-sposing of an appiication to exercise the High Court’s 
revisioual Jurisdiction.over a Court: subordinate to it a single 


‘Judge acts in the exexcise-of the appellate jurisdiction- of the Court 


within she meaning ef section 15 of the High Courts Act, and 
consequently shat, if ris order of disposal amounts to a judgment, 
an appeal lies from if under clause 15 of the Letters Patent. 

Ws also think taat we are bound by the decision of the Full 
Bench :n Tulajaram Raov. Alagappa Chettiar 1, to hold that such 
order is a judgment even when the Judge merely declines to 
interfere in revision, and that it is immaterial whether before 
such refusal tue records were called for or notice issued to the 
other side. The decisions in Venkatarama Aan v. Madalar 
Ammal 2, Pushukudt Abdu v. Puwakka Kuni Kutti 3, must 
therefore in cur opinion be treated as overruled. 

At the same time we think it vight to say that in matters of 
discretion such as this, the Court will not ordinarily interfere on 
appeal though it has jurisdiction to doso. This is the practice 
of the Dourt of Appeal in England. (See Annual Practice, 1915, 
page 1911, siting Gading v. Wharton d Co. £, and other cases) 
and shewld, we think, be followed here. ; 

IN THE HiGH CDURT OF JUDICATURE AT MADRAS. 
FULL BENCH. ` 

Present :—Sir'John Edward Power Wallis, Chief J ustice, 

Mr. Jistice sankaren Nair and Mr. Justice Oldfield. 


A Vakil of the Higk Court ... Petitoner * (Respondent in C.M. 
_ P. No. 585 of 1914 on the file’ ` 
v. , of the High Court.) 


The President of the Vakil’s Respondent (Petitioner in do. 3 
Association, High Court 
Madras. 

Leters Patent (Madras) cls. 10 and 89—Urder in disciplinary proceedings 
under c2. i0—Leave to aspeal to Privy Oouncil, if may be given. 

An order of the High Court in the exercise of its disciplinary jurisdiction 
under cl. 10 of the Lettes Patent is not governed by cl. 39 and therefore against 
such an order no leave tœappeal to the Privy Council can be given. 

In the maiter of an Attorney 5, followed G. S. D. v. Govt. Pleader 6, Tetley 
v. Jai Shankar 7, referred to. l 





*0. M. P. No, 2602 911. ; 16th April, 1915. 

1. (1910) I. D. R. 35 M. 1.- 2.. (1900). I. L. R. 28 M. 169. 
3. (1908) Z L. R. TM. 341, 4. 10. B D. 874 

5. (1914) 1.L, R. -1 ©. T84. 6. (1907) I. Ù. R. 32 B. 106. 


7. (1878) I. L. R. 1 A. T26. 
N 
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Petition praying that in the circumstances stated therein the 
High Court will be pleased to grant the petitioner a certificate to 
enable him to appeal to His Majesty in Council from the order 
dated the 20th March 1914 of this Court in C. M. P. No. 585 of 
1914 and to exempt the petitidner ‘from, furnishing security for 
costs. i 

On the 20th of March 1914, an order was made, under C1, 10 
of the Letters Patent, by the Chief Justice, ‘Sankaran Nair, and 
Oldfield JJ. suspending the petitioner from practice for a pericd 
of three months, for professional misconduct. The order itself is 
reported in 26 M. L. J. 426. Against the aforesaid crder the 
petitioner applied for leave to appeal to the Privy Council. 

G. S. Ramachandra Tyer for the Petitioner. 

The Court made the following 

Order :—The petitioner relies upon the fact that leave to 
appeal was granted by this Court in a similar case C. M. P. Nos. 
595 and 596 of 1912, but on a further consideration of the ques- 
tion we agree with the recent decision. In the matter of an 
Attorney 1 that disciplinary proceedings under clause 10 of the 
Letters Patent are not appealable under. clause 39, and that we 
have no power to give leave to -appeal to the Privy Council from 
an order passed in the exercise of such jurisdiction. This is also 
the view taken in G. S. D. v. Government Pleader 2. In Tetley v. 
Jai Shanker 8, also it was held that no such leave could be granted 
and though in the subsequent case from Allahabad, In re 
S. B. Sarbadhicary t, it appears that leave was granted by the 
Allahabad High Court the reports show that special leave to 
appeal was obtained from their Lah D befnre the appeal was 
_ heard. 


The application is dismissed. 





TI (gia) L L. R. 41 Å. 788. 2. (1907) I. E. R. 82 B. 106. 
.3, - (1878) I. L. R. 1 A, 726, <- 4 (1906) L. R. 34 L A. 41, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Wallis, Chief Justice, and Mr. Justice 


Coutts-Trotier. ; ` 
Rajah Danara Kumara Venkatappa Appellant” in appeal No. 226 
Nayanim M. Babadur Varu. of 1912 and Respt. in 
appeal No. 186 of 1912 
(PIff). 
v. 
Damara Fanga Rac Varu. Respondent in appeal No. 


225 oj 1912 and Appt. 
in appeal No. 186 of 1912 
(Defendant). 


Hindu Law —Adop&on—Co-widows—Proferential right of senior widow— 
Adoption by junior widow without consent of senior widow, though with consent 
of sapindas—Invalidity sf. 

Where a Hindu diessonless leaving more than one widow, the preferential 
right to adopt (with tk consent of the sapindas) vests with the senior among 
them and am adoption m-de by the junior widow without the consent of the senior 
widow, thouzh with the -onsent of the sapindas, is invalid. 

Kekerla Chukkamm. v. Kakerla Punnamma 1, Padaji Rao v, Rama Rao 2, 
followed. Aakma Bai -. Radha Bai3, and Ranjit Lal Karmakar v. Bijoy 
Krishna Kermakar +, Referred to 

Per Chief Justice.— he senior widow is one of the ‘kindred’ whom it is the 
duty of the janior widow to consult, with roference to an adoption. The Ramned 
cnse referred. to, 


Appaals against the decree of the District Court of North 
Arcot in O §. No. 23 of 1910. 


One Gangadna-a Nayanim Varu died without male issue in 
1899. leaving im sirviving two widows Venkata Varadamma 
and Venkata Ramanamma, hereinafter referred to as the senior 
and the junior widow respectively. On 10-5-1901 the junior widow 
adopted the plamtif On 12-5-1901 the senior widow adopted 
the deferdant. 


On 1-7-1907 tne plaintiff instituted the present suit for a 
declaration that he and not the defendant was the legally adopted 
son of the deceased aangadhara. The District Judge found that 
the junior widow (plaintiff's mother) obtained the assent of three 
out of five of the Sazindas of her late husband, that one of the 
remaining Sapindas did not assent to the adoption and that the 








* A. S. Nos 225 ani 186 of 1912, 29th April 1915. 
1. (1914) 28 M. L. T. 72. 2, (1888) I.L.R. 18 Bom, 160. 
3. (156£) 5 Bom. H C, R. A. C, J, 184, 4. (1912) I.L. R. 390. 589. 
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other was not consulted at all. He also held that the junior 
widow adopted the plaintiff without obtaining the consent of or 
even consulting the senior widow and he held that the adoption 
was therefore invalid. In the result, the District Judge dismissed 
the plaintiff’s suit. The plaintiff appealed. r 

A. Krishnaswami Aiyar for the Appellant. 


I submit that the adoption of the plaintiff is valid in law. 
A junior widow can make an adoption with the assent of the 
Sapindas but without the consent of the senior widow just as the 
senior widow can adopt without consulting the junior. It is 
settled law that the husband can during his life-time associate 
his junior widow with himself in the act of adoption. He can 
also authorise his junior widow to the exclusion of the senior, 
to adopt after his death. In such cases the junior widow is the 
adoptive mother and the senior widow is merely a step-mother. 
Annapurnt Nachiar v. Collector of Tinnevelly 1 Annapurni Nachiar 
v. Forbes 2. Iw fact when the husband authorises his junior 
widow to make an adoption, the senior widow's joining in the act 
is regarded as an act of supererogation on her part. Chennappa 
Nayinivaru v. Ramappa Nayanivaru 8. If the husband can 
authorise any one of his two widows to adopt, the Sapindas can 
equally give their consent to any one of the two widows; for the 
consent of the Sapindas is co-extensive with the authority of the 
husband. Sri Balusu Gurulingaswami v. Sri Balusu Rama- 
lakshmamma 4, The only test of validity in such a case is, 
“would the adoption be valid if made with the authority of 
the husband”. If it would be valid, then it would be equally valid 
if the consent of the Sapindas is given instead of the husband’s 
authority. The assent of the kindred supplies the defect in the 
‘widow’s power and in this respect it is as effective as the autho- 
rity of the husband. Vellanki-Venkata Krishna Rao v. Venkata 
Rama Lakshmi 5, Parasara Bhattar v. Rangaraja Bhattar 6 
Thayammal v. Venkatarama"™, Adivi Suryaprakasa Rao v. 
Nidamarti Gangarazw 8. The Viraniitrodaya in Ch. II, Part 2, 
S. 9, deals with the assent of the kindred side by side with 
the authority of the husband. The assent of the kindred 

1, (1895) I. L. R. 18 Mad. 277. 3. (1899) I. L. B.23 Mad. 1. 
3. (1900) 10 M. L. J. 131. -> 4. (1898) LL.R. 22 M. 398 at 408. 


. 5. (1876) I.L R. 1 Mad. 174 at 185, 187. 6. (1880) I. L. R. 2. Mad. 202. 
7, (1887) 1. L. R. 10 Mad. 295. 8. (1908) I. L. R. 83 Mad. 228. 
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supplies the want of the. husband’s authority and is a legal 
substizute for the same. See Collector of Madura vw. Mootu 
Ramelinga Land she ‘same case on appeal Collector of Madura 
v Akote Ramalinga 2. These decisions go to show that the 
assent cf the Sapindas gan validate an adoption by the junior 
widow without reZerence tothe senior. The case of Kakerla 
ChuhFanma v. Kikerla Punnamma 8, is wrongly decided and 
the reasons given ło not support the conclusion. The texts 
relied co in support of the alleged religious superiority of 
the ssn.cr wife save been discredited both by the Privy 
Council und the High Courts in cases dealing with the tights of 
uzheritance and partition. Jijoyiamba Bayi v. Ka sakshi Bayi 4. 
Gajapath: Nilamani v. Gajapatht Radhamani 5, Janoki Nath 
Muhkheopadhyayav. Mathuranath Mukhopadhyaya ®, and Sundar 
v. Parbati T". In tkese cases the passages in Colebrooke, Book IV. 
Ca. I Sloka 51 and Strange’s Hindu Law, page 137 dealing with 
tke al.cged positiow of the senior widow as a patmi are discussed 
and explained awa). The alleged superiority of the senior wife, 
from a religious point of view was relied on in support of the 
chius oža junior son by a senior wife, in preference to a senior 
sam br a junior wile, but it was expressly negatived. Ramu 
Lakshme Ammal ~. Sivanatha Perumal Sethurayar $,” Pedda 
Rumpa v. Bencari Seshanma 9. Jagdish Bahadur v. Sheo 
Partab Singh®, according to all the commentators all the 
wives are patnies and confer equal religious benefit on the 
husband. Smriti Chandrika Ch. XI, S. L, pl, 9, 13, 57; Virami- 
trodaya, page 373; Mitakshava, Ch. H S. 1, pl. 5, 24. In 
Jijoyinmba Buyi x. Kamakshi Bayi 4, it is expressly stated that 
Air. Strange’s view relied on in Kakerla Chukkamma v. Kakerla 
Punnemmea 3, is Lased on a misapprehension of the Dayabhaga., 
It is settled law tab there is no difference between the two 
widows :n their proprietary rights. Gajapathi Nilamany v: 
Gajapathi Radhaaani 5, Janoki Nath Mukhopadhyaya v' 
Mathrranath Muklopadhyaya 6, Sundar x: Parbati 1, Ramakkat 
v. Ramasami Naicken!1, Vadali Mamidigadu v. Kottipalli 





1. (1861) 2 VU. H. C., R. 206 at 231. 2, (1868) 12 M.1. A. 397 

3. (L914) 23 M. L. J. 72. 4. (1868) 3 M. H.C, R, 424. 

5. U87} LL. R — Mad. 290. 6. (1883) 1. L. R. 9 Cal. 580. 
7. (1389) l. L. R. 12 All. 51. 3. (1872) 14 M. I. A. 570. 

Y. (1350) 1. L. R. 2 Mad. 286. 10. (1901) [. L. R. 28 All. 869. 


11. (1899) L L. R. 29 Mad. 522. 
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Ramayyat and Duryadat v. Gita 2. Morecver the texts on which 
reliance is placed in support of the religidas superiority of the 
senior wife deal with the duty of the husband during his life- 
tine and not with a state ‘of things afer his death. If, as 
held by the Privy Council, the husband can authorise “any 
one of his two widows to adopt, how cam it be said that the 
religious superiority remains so as to invalidate an adoption 
with the consent of the Sapindas. 

The second argument in Kakerla C vikkamma v. Kakerlu 
Ponnamma 8, is based on the circumstance shat the senior widow 
alone succeeds to an impartible estate and it is said that an 
adoption by a junior widow which will have the efect of divest- 
ing the senior widow’s estate, ought not to be allowed. This 
argument has no force. The senior wilow succeeds not on 
account of her inherent superiority but oL account of the impar- 
tible character of the estate which requires that there should be 
only one holder. fn such a case the sénic widow is the prefer- 
ential heir. Even in the case of males itis only the senior son 
that succeeds to the impartible estate and vet it cannot be con- 
tended that there is any difference between. the sons. The 
argument based on divesting has no force because such a divesting 
takes place equally where the husband has avthorised the adoption. 


In the case of partible property an adopticn by the senior widow’ 


divests the interest or estate of the junio~ and yet the adop- 
tion by a senior widow with the consent o` the Sapindas has been 
held valid, though the junior widow hec not been consulted. 
Narayanaswami v. Mangammal 4. The tule as to divesting has 
no application‘to a case where it is only taa widow’s estate that 
is divested. Mondakin' Dasi v. Adinata Dey 5, Sreeramulu v. 
Kristamma 6, Narayanaswomi v. Mangdia-nal 4. The decisions 
of the other High Courts are of no assistance in this case. In 
Calcutta an adoption can only be made wih the express autho- 
rity of the husband and the husband can authorise any one of his 
widows. Annapurni Nachiar v. Forbes T. The decision in 
Ranjit Lal Karmakar v. Bijoy Krishna Karmakar 8, does not 
touch the present question. The question there turned on the 





1. (1902) 1. D. R. 26 Mad. 884. 2. (13.1) 1. L. R.88 All. 443. . 
3. (1914) 28 M. L. J. 72. 4, (1395) 1. L. R. 28 Mad. 8165, 
5, (1890) L L. R. 18 Cal. 69. 6. (1302) L L. B. 26 Mad, 148. 

7 (1899) I. L. R. 28 Mad. 1. 8. (1322) 1.L. R. 39 Cal. 582. 


. 


Rajah 
Damira 
Kumara Ven- _ 
katappa 
Nayanun 
Varu 
T. 
Damara 
Ranga Rao 
Varu. 


hajah 
Damara 


Kumar Ven- 


katappa 
Nayanim 
Varu 
ve 
Damarı 
Ranga Rao 
Varu. 


22 THE MATRAS LAW JOURNAL REPORTS. fvon. XXIX 


construct on of a joins power which the Privy Council have held 
to be of coubtful valid ty. Venkata Narasimha Appa Row v. 
Parthasarathy Appa Fow 1. The Calcutta High Court in attempt- 
ing a construction whizh would make the authority legal read it 
distributively (¿.e.) one widow to exercise the authority and if she 
does not she other is sc adopt. Nor are the Bombay cases of any 
assistance in the matter for there a widow can adopt even with- 
out the aithority of the husband, So when there are 2 widows 
the right is treated as oint and the distributive construction is 
adopted. But the desision in Padajt Rao v. Ram Rao 2, in so 
far as it is based on the senior widow being the patni cannot be’ 
supportec in view of tLe dedisions in Jijoyiamba v. Kamakshi 3, 
Gajapath: Nilamani v Gajapathi Radhamani 4, and Jagannath 
Mukhopathgaya v. Mo-hwranath Mukhopadhyaya 5. In all these 
cases the etymology of ‘the term ‘patni’ is discussed and the ex- 
pression 5 extended t> all the wives. 

[That portion of the argument relating to the alleged invali- 
dity of the adoption on the ground that all the Sapindas were not 
consulted is not reported as the point though argued at the bar 
was not made the bass of decision by their Lordships.—Ed.] 

T.V Venkatarama Aiyar (V. Ramesami with him) for the 
Respondent. f 

I stbmis that the senior widow must be consulted at all 
events. If the senior widow consents then the junior may | 
adopt ; otaerwise, she cannot, except in certain circumstances. 
The position of the se_ior widow is stronger in Madras than in 
Bombay or Calcutta and her consent is all the more necessary in 
this Presidency. The argument on the other side that the 
consent cf the Sapindas is equivalent in all respects to that of the 
husband, is not correct. The authority of the husband is founded 
on his power of disposition over his property at the time of his 
death. He can authorise one widow, to adopt, to the exclusion of 
the other just as he cam dispose of his property in favour of one. 
The consant of the Savindas rests on no such basis. 

All she High Coarts purport to proceed on the basis of 
Vasishta’s Text. “Ncr let a woman give, or accept, a son, unless 
with the assent of her lord.” Sacred Books of the Hast, Vol. 25, 
Page 31. In Madras the consent of the Sapindas is equivalent 


to the implied assent >f the husband. 


1. (1913) =. R.87 M 19; s.c. 26 M. L. J. 411. 2. (1888) I. L. R. 18 B. 160. 
3. (1868) 3 M H.C. R. 434. 4. (1877) I L.R. 1 Mad. 290. 
5 (1889) I. L. R. 9 Cal. 580. 
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- In Bombay the consent of the husband is implied in the 
absence of express prohibitior. The elder widow can adopt with- 
out the junior’s consent. Ruma Bat v. Radha Bai 1. But this 
doctrine has not been extended so far as to enable a junior widow 
to adopt without consulting or obtaining the consent of the senior, 
Padaji Rao v. Ram Rao 2. Ia Calcutta where two widows have 
got the consent of their husband, the junior cannot adopt without 
the senior’s consent. Ranjit Lel v. Bijoy Krishna 3. The Madras 
decisions also are to the same 2fect. Narayanaswami v. Mang- 
ammal $t, and Kakerla Chukkcma v. Kakerla Ponnama 5. 

[The Chief Justice. What do you say as regards the dictum of 
Sir J. Colville in Vellanki Ventatakrishna Rao v. Venkata Rama 
Lakshmi 6, that the consent o? the Sapindas is on all fours with 
the authority of the husband.] 

I submit that that observation though general, was meant 
ohly to govern the particular case before the Privy Council. 


[The Chief Justice. Apart from authority, what is the reason’ 


for the rule requiring the cons2nt of the senior widow in a case 
like this ?] 

_ The senior wife is the patni” or the wife pre-eminently fit to 
be associated with the husband in religious acts. 

[The Chief Justice. “Patni” includes the other wives also. Is it 
not a general term. ] 

For purposes of inheritance all the wives are “patnies’’. 
The Mitakshara does not base its system of inheritance on religi- 
ous superiority. But adoption is essentially a religious act and 
the senior wife, by virtue of her religious superiority has got a 
preference. See Mitakshara Book I, Ch. II; Verse 88, Colebrooke’s 
Digest Vol. 2, pp. 124 to 126, where all the other texts are collec- 
ted; Steele on Hindu Law and Custom, pp. 31 and 48; West and 
Buhler, p. 977 ; Sir T. Strange’s Hindu Law, Vol. I, p. 55; Anna- 
Purni Nachiar v. Collector of Tinnevelly T. 

There is another reason for the preferential right of the 
senior widow. Originally the senior widow alone was entitled to 
inherit, the other widows beirg entitled only to maintenance, 
Gradually the right of inheritance was extended to the junior 
widow also. Even now the senior widow stands in the position 


(1868) 5 Bom. H. C. R. 181 at 186. 2. (1888) T. L. R. 18 
LL.B. 39 Cal. 582. ; ae pe eens 
(1905). L. R. 28 M. 815 5.0.15 M. L. J. 148. 

(1914) 28 M. L. J. 72. 

6. (1876) I. O. R. 1 M. 174, sc. L. R. 4I. A. 1 

T. (1895) 18 M. 977 ab 380, s.e: 8 M D. J, 191. 
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of a manager and the junior widow's right is only to sue for a 
partition As manager the senior widow has far greater powers 
of alienation. than the other widows. The larger proprietary 
rights of the senior wicow give her a preferential right to adopt. 
This is specially so in the case of an impartible estate, as here. 
There the senior wido-y alone inherits. If her estate is.to be 
divested, she must herself do it or at any rate must consent to 
its being done by the junior widow. Otherwise the senior 
widow’s estate will be livested b¥ a collusive adoption brought, 
about by the junior widow with the consent of the Sapindas. If, 
the preferential right of the senior widow were not upheld, 
there will be an ~ unszemly scramble” among the co-widosvs 
for the purpose of performing this solemn Act. 


Next I contend that the senior widow is herself a Senda 
and has to be consultea as such. See The Collector of Madura v. 
Mootu Ramalinga 1. where the Privy Council refer to the 
mother-in-law as a pretector, etc. of the daughter-in-law. See 
also Bhimana v. Sang ema 2 

To argue that becruse the hushand could have authorised the 
junior widow to adopt the consent of the Sapindas also is effective . 
for that purpose, is te ignore the difterence between the two 
powers. The husband’s power is more in the nature of a testa- 
mentary character. In the exercise of that power, he deals with 
his own property, appcints a guardian for his child, ete., by select- 
ing a single widow to adopt for bim. Moreover the husband can 
select the boy hiiuself. The Sapindas have the right merely to 
determine whether the property is to be with the widow or with 
an adopted san, who, but for the adoption, would have no right. 
They have no power to select the boy. The husband can: 
authorise suscessive adoptions. It is doubtful, if the Sapindas . 
can. , There are also cther differences. See Danakoti Ammal x. 
Balasundara Mudaliar 3, 


The argument on the other side based on stray general 
observations of the Privy Council, divorced from their contexts 
is I submit. untenable A case isan authority only for what, it 
decides. he preferential right of the senior widow and the 
necessits for her soniant in order to validatean adoption by the 
junior widow rest “on views of Hindu life and economy” as 








1. (1868) 12 M. l. A` 397 at 444, 2, (1896) 1. L. R. 22 Bom. 206. 
3. ( ) LL. R. 36M. 19at 28. 
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pomted ‘out in Ranjit Lal v. Bijoy Krishna 1. See also Kakerla 
Chukkammna v. Kakerla Puinamma 2. ; 


4. Kr dino Aiyar (in in bh j 


The texts relied on by the other ‘s de are in Colebrooke’s 
Digest, Vol. II, pp. 194 to 426 and these have been interpreted to 
us by the later Commentators and by the Frivy Council. 


The texts .- BA A deal ‘with the iuty of the husband to ` 


his wives. They have been ignored by the Privy Council in recog- 
nising the right of the husband to select. any one. of his wives 
for the purpose’ of adoption. 'In the face ofthe decisions of the 
Privy Council already. cited how can ary effect be given to an 
inferential argument based.on the texte The ancient. texts 
themselves: are inconclusive. Katyayana says that the test of 
superiority among wives is merit and not seniority. The Com- 
mentators as well as the decisions recogn.se the equal rights of 
the widows as regards inheritance.. A Zourt of law has to 
interpret the ancient Smriti texts only in she way in which the 
later. Commentators. of.the particular sckool have interpreted 
them: See Collector of Madura v. Mostoo Ramalinga 8. A 
senior wife is not a Sapinda. A wife succeeds to her husband’s 
" estate not as a Sapinda but as one of the ecumerated heirs. The 
definition of “ Sapinda’? in the Acharakanda of the Mitakshara 


cannot be imported into other contexts. Taere is no force in the . 


contention that a Sapinda within the definition of the Achara- 
kanda is a Sapinda, for every purpose. Ths theory of Sapinda’s 
consent is based on the presumed incapacity of women as such. 
Collector’ of Madura v. Mootoo Ramalinga © Sircar on Adoption 
page 228, Mayne page:725. One widow has no greater capacity 
than the other.. In this- view no woman is a Sapinda for the 
purpose of the rule as to Sapinda consent. Ir regard to inheritance, 
it has been held that women inherit not as Sapindas but by virtue 
of special texts. Seethaiammal v. Nachiar Ammal 4, Ramachandra 
Martanda Waikar v: Vinayak Venkatesh b. The argument that 
a widow is a Sapinda proves-too much for ir that case the junior 
widow ‘also must consent to an- adoption by the senior. This 








‘i. (1919) 89 Oal, 582. 7 9, 4914) 98 M. LJ. 72. 
3.- (1868) 12 M.L.A, 397 at 436. 4. (1912) 26 M. L. J, 10. 
+ 5. (1914) 27 M. D. J. 383. 
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however is not the case Narayanswami v. Mangammal 1. It is 
petitio principi to get over the difficulty by stating that it | 
is the junior widow's duty to consent to the adoption by the 
senior widow. 

For, it is presuuting the senior’s preferential rigat, which is 
the question at issue On the question of the divesting of the 
estate of the senior widow, this argument applies with equal 
force, in the case of partible estates, to an adoption by the senior 
without the junior’s consent. The distinction sought to be made 
between the husband’s authority and the authority of the sapindas 
is unsound and oppcsed to the decision of the Privy Council. 
Vellanki Venkata v. Venkata Rama Lakshmi *.. A husband 
can no more compel ais widow to adopt than a Sapinda. As re- 
gards tne limits of pewer, both stand, on the same footing. In 
the matter of successve adoptions, no inference can be drawn as 


“ to the powers of the husband and the Sapindas, from a point 


which is yet unsett-ed. 

The Court delivered the following 

Judgments — Te Chief Justice :—The plaintif-appellant in 
this case bases his ulam to succeed to the estate of the late Ganga- 
dhara Raima Nayanim on the ground that he was duly adopted by 
the junior widow wita the consent of the Sapindas after the senior 
widow hud refused to adopt a boy. The District Judge has 
found, and we agree with him, that no such refusal is 
proved. On the other hand the evidence shows that the senior 
widow who left the family house shortly after her husband’s 
death set up almost x- once’ that her husband had authorised her 
to adopt during his ]fetime. Italso appears that two days after 
the adoption of the plaintiff by the junior widow, and as soon as she 
heard of it, she went shrough the form of adopting the defendant 
purporsing to act uncer the alleged authority from her hus- 
band. The District Judge found that this authority had not 
been proved, but this finding did "mot afect the result as he 
also found that the plaintif's adoption by the junior widow 
was invalid on the ground that it was made by her without 
consulting the senior widow and obtaining her consent, and also 
because ib was nade -vithout consulting one of the nearest rever- 
sioners of the deceased, and that consequently he had no right to 


due. 


1. (1905)]. L. R. 28M. 815. 2 (1876) I. L. R. 1 M. 174, 
3. (1910) M. W.N. 6230. : 
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‘The view taken by the. District Judge as to the senior 


widow's consent is in accordance with a subsequent and very 
recent decision of Sankaran Nair and Spencer JJ.:in Kakerla 
Chakkamma v. Kakerla Punnamma 1, where it was held that the 
senior widow has a preferential right to adopt,.and that, so long 
as such preferential right subsists, the junior widow has no 
right to adopt. The learned Judges, oneof them a Hindu 
Judge of long experience, based the decision not only on the deci- 
sions of the Bombay and Calcutta Courts but also on the prefer- 
ential right of the senior widow to perform roligious acts such as 
adoption. 

The question which is one of considerable raae and 
had not previously come before this court has again been very 


‘ably and elaborately argued before us by Mr. A. Krishnaswami 


Aiyar for the appellant and by Mr. T.V. Venkatarama Iyer for the 
respondent ; and after a careful consideration of their arguments, 
I see no reason to differ from the conclusion arrived’ at by the 
learned Judges or the grounds on which it was based. 

The preferential right of the senior widow as regards religious 
acts is in my opinion clearly established. The Mitakshara, Book 
I, chapter, III, verse 88, which has been specially translated for 
us, first cites the text of Yajnavalkya “when there is a wife of 
an equal class present, never do acts of religion with any other. 
When there is more than one wife of the same class as yourself 
in matters of religion never employ any but the eldest.” On this 
Vignaneswara comments as follows :—‘‘ When there isa wife of 
equal class never do acts of religion with wives of any other 
class. When there are several wives of the same class in matters 
of religion do not pass over the eldest wife and do not employ 
either the second or the third, (lit, the middle or the youngest 
one). See also Colebrooke, Vol. 2, Digest Pages 124 to 126. The 
senior widow’s preferential right of adoption is expressely recog- 
nised in Steele’s Law and Custom of Hindu castes, page 48, which 
embodies the results of an enquiry held’in the year 1831 as to 
the Hindu-Customs and usages prevailing in the Deccan ; and 
in Padajirao v. Ram Rao 2, Sargent C. J., after referring to 
this passage observed that the superior right of the elder widow 
was doubtless based on her being the patni and as such entitled 
to take part with her husband in. all religious ceremonies. I 

1. (1914) 28 M. L372. =, 23, (1888) I. L. È. 18 B. 160 at 166, 
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think thas here tre learned judge was only o'fering an explanation 
of the usage prevailing in the Deccan, and’ even if, as contended 
by the appellant, he was mistaken in supposing that the senior 
wife alone was entitlsd to be styled patni, I do not think that 
matters inucn, as it does not a'fect the preferential right of the 
senior wife to perform religious acts. As regards-the meaning of 
patni iù appears from the passages in the Mitakshara and 
Viramitrodaya referred to in Janokinath Mukhopadhya v. 
Mathuraaath Mukhopedhya4, that the .celebrated -grammarian 
Panini considered thas the word has been formed by affixing the 
particle xi, to pati (husband), to signify one who partakes in the 
holy sacrifices. Fanciful as this may be, it was of course accepted 
on Paniis authorit. by the Commentators, and Vignaneswara 


after reterrmg to it states that all the wifes were to be 


regarded as painies and as such entitled to share in the inherit- 
ance. The omission in Colebrooke’s translation of the Mitakshata, 
of this passage which s now accepted as genuine was responsible: 
for Stra ge's view that the senior widow alone was entitled to 
succeed, a view whish has been overruled by Kissen Laila v. 
Javallah Prasad Lala ?, and by the Privy Council in Gajapathi 


. Nilamani v. Gajapachi Radhamani 3 which only left her the 


exclusive right of -nankgement until partition, Admitting 
however. that the junor wives are patnies in the sense of being 
capable cf partaking ir sacrificial acts, it still remains true-on. the 
express eutharity of t-e Mitakshara already cited, “taat the senior 
wife has tne preferential right, as regards religious acts, and this | 
appears to 11e to be asuflicient foundation for her preferential 
right as so adoption. 4 
It is then said thet the learned Judges were wrong | in apply- 
ing the Bombay rulings (Rakhmabai v. Radhaba: t and Padaji 
Rao v. kam- Rao 5.4c bais Presidency and toat these decisions. 
are opposed to the decisions of the Privy Council with reference 
to adopb:on in this art of India beginning with the Ramnad 
case ®, Fut, as pointed out by their Lordships in that case, the 
law of adoption in all these Presidencies rests on the text of 
Vasishta. “Nor let a woman give or accept a son without the 
consent of her lord.” And the main -dilference is as to the 


. circumstances in waich such consent should be considered. 





L (13838) 1. L. R. 9C. 580, 588. 2. (1867) 38. M. H. C. R. 351 
8. (1376) 1.4.2,13. 990. 4. (1868) 6 Bom. H.C. R. A. CG. J. 192, 


5. (3888) 7. L. R. 13B, 160. 6. (1868) 12 M. I. a..897, 
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to -have been. given in evidence of: express authority being 
reguired in Bengal, whereas. in Bombay it is presumed except in 
cases where the husband was the member o? a joint family where 
the consent of the managing member is required, while in 
Madras, as held by their Lordships in the Ramnad case, on a 
variety of considerations the want of the husband’s consent may 
be supplied by the consent of his kindred. Following the Bombay 
decisions, the Calcutta High Court has recently held that, where 
the husband authorised his two widows to adopt he must be held 
to. have intended the.senior widow to have zhe . preferential right. 
The. Bombay decisions, Jenkins -C. J. observed; “rest upon 
fundamental principles and on views of Hindu life and economy 
which appear to.me to be full y applicable here. Any other view 


would merely lead toan unseemly scramble for the purpose of 


performing ‘this solemn act”. These observations in my view 
are equally applicable in this Presidency, where as observed -by 
their Lordships in Sri Virada Pratapa Ragunada Deo v. Sri 
. Brozo Kishoro Patta Deo 1, the law in this respect is something 
- intermediate between the stricter law of Bengal and the wider law 
of Bombay. Further in view of the inconveniences attendant on 
simultaneous rights of adoption, and in the significant absence of 
- any evidence that such an equal right has ever been claimed in 
our Courts for junior widows prior to these two cases, I think the 
onus _is on those who assert it to show that the law in Madras 


differs in this respect from that which prevails in the adjoining - 


Presidency. In the case of impartible estates the estate necessarily 
vests.in the senior-widow, and the result-of Lolding that the junior 
widow. with the consent of a majority of the Sapindas has the right 
to adopt without reference to the senior widow would be to render 
the latter’s tenure of the estate exceedingly precarious. The absence 
until now of any such attempt by the junior widow and Sapindas 
` goes far to show that the rule in this Pres-dency has been the 
same.as in Bombay, and that we should effect an innovation by 
bane otherwise. 


:It is-then argued that the seal right of ihe junior widow. i is, 


to oe dee frern decisions.of their Lordships of the Judicial 
Committee in-which the question was.not zaised. or, considered. 
These arguments must be received with great caution as their 
Lordships’ obsérvations were only directed ‘to the questions 

Soho 2- o 4, (1876) I, D. R,1 M. 69, 31, 
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before them. In the Ramnad case 1 it was held not only on the 
authority of the Sinviti Chandrika and the Dattaka Meemamsa 
but also on the grouné of proved usage that in Madras a Hindu 
widow not having ber husband’s permission might lawfully 
adopt .f duly authcrised by his kindred the assent of. 
the kinsmen being apparently required by reason of the pre- 
sumed incapacity of women for independence. The question 
of priority among cc-widews did not arise and was not con- 
sidered n the case. The further explanation of that deci- 
sion by the:r Lordships in Sri Varada Pratapa Raghunada 
Deo v. 3ri Brow Kishoro Patta Deo 2, as to what amounts 
to a sufticieak consen- of kinsmen does not affect the present 
question. In the next case Vellanki Venkatakrishna Rao v. 
Venkata Ramalakshmi 8, where the question was whether an 
adoption made by a widow with the assent of the kindred after 
the deatk o her natural son was valid, their Lordships held that 
the husband during his lifetime might have authorised his wife in 
the event of the deata of the natural son to adopt another son, 
and, if she could have done it with the husband’s assent, she could 
equally do it with the ssent of the kindred. Their Lordships no 
doubt laid’ down gererally, but of course with reference to the 
facts before them, that a widow without permission from her 
husband may if dul? authorised by her kinsmen adopt a son 
to him in every case in which such an adoption would be valid if 
made by her under written authority from her husband. This is 
the majoz proposition ef the syllogism. The minor is to be found 
in the okservation of their Lordships in Annapurni Nachiar v. 
Forbes 4. “It seems aot to be doubted that a man may autho- 
rise one of several wives to adopt after his death or that she 
would on adoption stand in the place of the natural mother.” 
We are thea asked to conclude that a junior widow with the 
consent of the kinsmea may adopt without reference to the senior 
widow. The fallacy >f this argument in my opinion consists in 
applying the generelexpressions of their Lordships in Vellanki 
Venkatakrishna Rao 1, Venkata Ramalakshmi 3, to a case which 
was not before thera and which involves, as I have sought to 
show, considerations of authority, usage and convenience which 
were nos presented tc ther. 


1, (1368) 12 M. I. A. 397. 2. (1876) LL.R. 1M. 69, 81 (P. O.) 
8. (41376) I. L. R 1 M. 174 (P. 0) 4, (1899) 1L.R. 28 M. 1 at 9 (P. O0) 
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-The -decision- of- the Bombay- High Court in Rakhmabai v. 
Radhabai 1, that the senior widow is entitled to adopt without 
` the consent.of the junior widow, and the decision of this Court 
in Naryanasanu Naick v. Mangammal ?, that in this part of 
India the senior widow with the consent of the kinsmen may 
proceed without the consent of the. junior widow, must be con- 
sidered as proceeding on a recognition of the senior widow’s pre- 
ferential right, and are no authority for holding that the j ve 
widow may adopt without the senior’s consent. f 

Mr. Venkatrama Aiyar for the Respondent also argued that 
in any case the senior widow was entitled tobe consulted as one 
of the kindred, while on the other side it was argued that a widow 
ig not a Sapinda but only succeeds as one of the enumerated 
heirs. I-do not think it necessary to go into this- question, 
but having regard to the decision of their Lordships in 
The Ramnad case 8, that the assent of the mother-in-law 
Muthuveroyee in. that case was operative.in support of the adop- 
tion, I should be disposed to hold that the senior widow was one 
of the kinsmen whom it was the duty of the junior widow to 
consult and that the adoption was bad for failing to consult her. 

I do not consider it necessary to consider on the evidence 
whether as found by the District Judge there was a failure’ to 
consult one of the next reversioners, because for the reasons 
already given, I think that Appeal No. 225 fails and must be dismiss- 
ed with costs. For the purposes: of this appeal it is not necessary 
to consider the findings as to the adoption by the senior widow of 
the Ist defendant. It has also become unnecessary to hear the 
cross appeal of the 1st defendant against the finding that he 
was not validly adopted by the senior widow, as that finding has 
become immaterial to the decision. 

Appeal No. 133 is withdrawn by consent. No order as to costs. 

Coutts Trotter, J. I also desire to express my indebtedness to 
the able and lucid arguments waich have been addressed to us, 
from which I have derived much assistance and instruction. Up 
to a certain point the law is clear, and its provisions are a 
. common-starting point to both parties; and the following pro- 
positions may be laid down. In Bengal a widow can only adopt 
if the husband has before his death given his express authority to 
keri to do so. In Bombay, the consent of her husband is always 


_ (1868) 5 Bom H. C, R. A. O. J. 192. 2. (1908) I. L, R. 28 M. 816. 
. 8. (1868) 12 M. I. A 897, 
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implied and she can'adopt without proving any authority on her 
own motion. In Soushern India, she can adopt without express 
authoritv, if she obtdins the consent of the Sapindas of her — 
husband. When a mar has more wives.than one, he can -dssociate 
any one of them with him in adoption, and can give an authority 
toany one of them to adopt- after his death ; his choige is in ho 
way restricted and hecan prefer the junior widow to the senior, 
the younger’ to the elder. It is argued for the appellant here, 
that as the junior widow can adopt with the authority of her 
deceased husband, she is in exactly the same position if she obtains 
the consent of the Sapindas for the sole object and import of the 
consent of the Sapindus is that it should be the equivalent of the 
authority of the husband. In support of this view of the scope 
ahd nature of the authority of the Sapindas, reliance was placed 
on thejudgment in Vellanki Venkatakrishna - Row v. Venkata 
Rama Lakshmi 1 and particularly on the observations of Sir 
James Colvile at pages 184 and 187. : 

For the respondsnt reliance was placed on the fact that 
both in Bengal, where the rule is stricter, and in Bombay where 
it is laxer than in Maéras, the junior widow is not allowéd:to adopt 
in preference to or without the consent of the senior.’ See Padaji 
Rao v. Rama Rao 2, and Rangit Lal Karmakar v. Bijoy Krishna 
Karmakar 3. In the Bengal case, the question arose and only 
could arise where a husband had given an-authority to his wives 
to’ adopt, without dissinguishing between them: the court read 
the authority distrioutively, ‘and held that ‘its exercise wás- 
restricted in the first instance to the- senior widow. In" the 
Bombay case. where taere was no question of express authority, 
it was held that the ower was not exercisable by the .junior 
widow without the consent of the senior. Mr. Krishnaswami 
Aiyar, while preparec if necessary to say that these cases are 
wrong or at any rate Aave noapplication-to Madras, distinguishes 
them from the present: case. He points out that the Calcutta 
case only laid down a rule for- the construction of an autharity 
given tu two persons sand that the Bombay case applies-the same 
construction to an implied authority. Here we havé an express 
authority, that of tke Sapindas, to a ‘definite person: and he 
contends that there is nothing in either decision ” to prevent -our 
giving effect 50 it. 


1. (1876)-1.L Koi 0.1 2. (1668) L L. R. 18 B, 160. 
8. Tgi L. R. 39 C. 582, 
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An English Judge in deciding a question of English common 
law is in theory declaring what custom on the subject has subsis- 
ted immemorially in the country (Stephen’s Blackstone Vol. I.. 
Introduction Section I.) An Indian Judge in deciding a question 
of Hindu Law is in theory expounding the true construction of 
mandatory utterances to which a divine origin is ascribed, aided 
or impeded in his task by ancient commentaries, text books of 
authority, and judicial decisions of the Indian Courts and of the 
Privy Council. Nowadays there is little but fiction in’ either 
theory, and a judge in both countries has only to apply the prin-, 
ciples of previous decisions to particular sets of facts. But I think 
that theoretical objection has just this much effect; that the 
argument that a suggested result is not in atcordance with 
known practice will have less weight in India, if it can be shown 
tobe the logical deduction from the authorities. Inthe present 
case I feel it very difficult to escape from the conclusion that 
Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmi 1, has 
declared the consent of. the sapindas to be in ali respects the equi- 
valent of express authority from the husband. On the other hand, 
it is quite clear from the books that to give effect to the appellant’s 
contention would be quite contrary to what everyone has hitherto 
supposed to be the law, and to legalise what in practice is a 
complete innovation. It is also a practice likely to lead to extreme 
inconvenience, to use no stronger term. In this state of things, I 
find that two Judges of this Court have in Kakerla Chukkamma v. 
Kakerla Punnamma 2, decided this question adversely to the 
appellant; one of those judges being Sankaran Nair, J. whose 


authority on such a subject has the weight of his great experience. , 


' Further, I find that my Lord in the present case takes the same 
view. bat being so, I think it would be quite wrong for me to 
give expression to any opinion that might tend to unsettle the 
former decision. of this Court, or give arly encouragement to its 
challenge in other cases. The expressions used in the Privy 
Council ‘in Vellanki Venkata Krishma -Rao v. Venkatarama 
Lakshmi 1, were not’ really necessary to the decision and I think 
if the decision in Kakerla Chukkamma v. Kakerla Purmamma 2, 
is to be challenged, it must be challenged elsewhere than in this 
Court.. The appeal fails and is dismissed with costs. I agree with 
the order proposed in my Lord’s judgment. 





1, (1876) I.L.R. 1 M, 174, 2. (1914) 28 MLJ. 72. 
5 ; 
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PRIVY’ COUNCIL. i 
Present :—Lord Shaw, Sir George Farwell, oe J are Hage 
and Mr. Ameer Ali. 
[On Appeal from the High Court at Boner] 


Bal Gangadhar Tilak and others ae Appellants*® `` 
U. ` 
Shri Shriniwas Pandit and another ...- Respondents. - 
Hindu Lew—Adoptioz— Datta Homam ceremony, when necessary—Will— 
Trustees—Want of consen of one of five trustees —Effect-—Evidence Act, Ss. 38: 
145—Desositions in other cases, when and how to be, used—Documents, use of, to 
contradil witness—Practiwe—Pleadings—Fraud, undue influence and coercion— 
General wlegations insufiGent—English and Indian Law, : . 
Under tke Hindu Law. the performance of the ceremony of Datta Homam is 
not essertial to the legal validity of an adoption among Brahmins where the child 
to be adcpted belongs to the same Gotra as that of the adoptive father. 
Palzbhai v, Govind Kzshinath 1, approved. 
Gov-ndayyan v. Dorasimi 2, Referred to. . 
Whare a Hindu testatcr authorised his widow to adopt a'son to him with the 


‘consent of fiva trustees whom he had appointed under his will. Weld that the con-. 


sent of narustee who pasties to act was unnecessary to validate an adoption by the 
widow. 

Gum: Whether the consent of the majority of the trustees was not enough to 
validate the adoption ? 

A civil cause must be udged of by the evidence led therein and depositions in 
acrimincl case musé not bc imported in bulk into another case in the absence of the 
circumstances specified in S. 88 of the Evidence Act. 

TT ‘Bivicence given in a fo ‘mer case should not be used for the purpose of either 
contradicting or discounting the evidence of the witnesses in a suit, unless the’ 
particularmatter or point kas been placed before the witness as one for explanation 
in view cf its discrepancy with the evidence then being tendered. 

Under S 145 of the E-idence Act, if a witness is under cross-examiiation ¢ on 
oath, he should be given ths opportunity, if documents are to be used against him, 
to tende: his explanation snd to clear up the particular point of ambiguity or. 


dispute.. The duty of enforcing this rule is all the more imperative where a 


witness’. repasation and okaracter are at stake. 
Unéer the Contract lav of India, as well as under the English Law, coercion, 


undue icfluence, fraud ané misrepresentation are all separate and separable cate~ 
gories ard must be alleged with sufficient particularity. 
Gurta v. Tiluckram Chowdhry 3, Referred to. 


Abpea! from a judgment and decree of the High Court at 
Bombey dated Septeraber 93,1910, reversing. the judgment and 
decree of the Subordinate Judge of Poona, dated J uly 31, 1906. 

One Baba Maharaj, & Brahmin by caste, and a first class sardar 
in the Deccan, died cn August 7, 1897. He made a will by which 

he appointed five persons as trustees or Panch, to look after. the 


management of his estate and directed that if his | wife, Tai 
# 26th March, 1915. 3 
-~> 4. (1899) L L. R.24 Bom. 218. 2. (1884) I. L. R. 11 Mad. 5, 
8. (1888) L. R. 151 A. 119. 
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_ Maharaj, whe was then pregnant gave birth w a boy who was short- 
' lived; a boy should be adopted tc perpetuate zis name, the manage- 
ment of his estate being vested in the trustees as before. Of the five 
trustees one declined to act and the remaining four obtained probate. 
A boy was born to her, on June 18, 1898, Tut he died two months 
later. On June 18,1901, the trustees met to discuss the question 
of ‘adoption; and after several consultations on June 20, 1901, took 
the widow (Tai Maharaj) to Aurangabad te select a boy for adop- 
tion. A great many boys were brought for tae purpose of selection. 
Pandit Maharaj was then selected, & on 2712‘June verbal gift and 
acceptance was made and mutual documemts, deed of adoption, 
etc., were passed on the-28th. On-her retum two letters were writ- 
ten to the Political Agent for the Sardars of the Deccan stating that 
a boy had been selectedat Aurungabad. Ca July 6, 1901, the said 
“Tai Maharaj went to the Political Agent ard stated that she did not 
approve of the boy-selected by. Tilak, and saat she wished to adopt 
à boy at Kolhapur. On July 7. 1901, Tai gave notice to the trustees 
to cease-having anything to do with the estate while the trustees 
(one of whom had refused to act)-sought sn injunction to prevent 
her from adopting on the ground that: their consent for .such 
an adoption was necessary.’ She then wished to adopt in her own 
house, but the guests who wera invited to take part in the ceremony 
‘were turned out by the order of Tilak and Ehaparde, two of the trus- 
tees and Tai practically kept in confinencent for several days. Tai 
then applied for the revocation of the probate, in the course of 
which proceedings Tilak deposed to the paysical giving and taking 
of Pandit Maharaj, and a prosecution. was instituted. against him 
for perjury. On Aug.9, 1901, Tai Maharaj adopted Bala, Maharaj. 
The appellants then instituted the prese=t suit that Tai Maharaj 
had taken Pandit Maharaj in adoption at Aurangabad, on June 
27, 1901. On the death of Tai, he: daughter was: made a 
party and she challenged the adoption. The Subordinate J udge 
decided that physical giving and takirz on June 28, 1901, was 
‘established and that non-performance £ datta homam was im- 
‘material. These findings were on app=al-reversed by the High 
Court which held that -physical giving and taking had not-taken 
place and that if it had taken place, it was brought about by an 
amount of pressure on the lady which d=prived it of the character 
of an act freely and. willingly assented to by her. Against, this 
decision the appellants appealed to His Majesty in Council. 
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Sir Erle R. chards, K.C., Sir W. Garth and Parikh for tlie 
appellants. The Higa Court has held that there was-no adop- 
tion us it was brcught ebout by undue influence of the appellants. 
Tke dispute was as to the observance of the proper ceremony. 
Tkere was no ceremcny necessary excepting the physical taking, 
in thecase of sagotras. The appellants (Tilak and Kharparde) 
had nothing to grin, ard therefore the question of undue influence 
must fail. There was no inducement as the widow was through- 
out anxious to adopt 2son, Discussions for adoption lasted for 
thise yeurs anc the claim of every eligible boy was considered 
from her point o? view alone. No coercion or under influence was 
pleaded ; nor wae it in issue. It was for the first time raised in the 
High Court which deeded against the appellants on that point. 
No relief should be granted on that ground. Abdool Hosein 
Zer wil Abaain v. Turner 1 was referred to. [(Lord Shaw refer- 
red so Wallingford v. Mutual Society 2] Reference was also made 
to Ganga Narain Gupta v. Tiluckram 3, Ss. 146, 149 ©. P. Code 
1882 and Bayabci v. Bula Venkatesh 4. The Subordinate Judge 
deced that the adoption had taken place, but the High Court 
decilel against t by q@awing inferences from documents. The 
doccments were not pus to the appellants who were under cross- 
examination for several days. Nagpurkar was at the bottom of 
all ‘shese proceed-ngs, but he was not called as a witness. There’ 
was also a deed o- adop-ion executed by the father of the boy. 

Where the adopted son belongs to the same gotra as the 
adoptive father, the perfbrmance of Datta Homam is not necessary 
to tke legal validity of an adoption among Brahmins in Maharashtra, 
Valabhai v. Govind Karhinath® and Atma Ram v. Madho Rao 6, 
Steele's Law and Guston, p.46. The same conclusion has been ar- 
rivea at by the Mai. Higa Court in Singamma v.Ramanujacharlu 7 
and Govinda Aiyar v. Lorasami 8. Mere giving and taking were 
sufficient and no catta komam was necessary. The first constituted 
the “sgal ceremony, whie the latter was a religious act. West and 
Buh er's Hindu Law, 3rd Edn. P. 922. Where there is a change 
of tke gotra by ths adoption Datia Homam may be necessary. 
It is not necessary among Sudras who have no gotras. Strange, 

1 (1881) I L. R 141. £ 11; I. L. R. 11 Bom. 620. 





2 (1880) L R. 5 A. C. 6&5, 697- 8. (1888) L. R. 15 I. A. 119. 
4. (1866) 7B. H. 0. R. app. 1. 5. (1889) I. L. B.24 Bom. 218. 
6 (1884) I. L. R 6 All. £76. 7. (1868) £ Mad. H. O. R. 165: 


8. (1887) I. L. K. 11 Mad. 5. 
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H. L., Vol.-I, P. 96; Vol. II, p. 89, 104 and 218. For the defini- 
tion of gotras See Ramachandra Martanda Waikar v. Vinayak ` 


Venkatesh Kothekar 1. Mit. Ch. II S. 5.. 

Reference was also made to Emperor v. Tilak 2 Buti v. 
Ramakant 3, Abdool Hossain Zaæimul Abdin v. Charles Agnew 
Turner 4, Ganga Narain Gupta v.Tilakram Chowdhri 5, Sarkar's 
Hindu Law (2nd Edition) P. 67, Colebrooke’s Digest. Stokes 
Hindu Law Books P. 446, note L Vyavastha,- Chandrika, Vol. Il, 
pp. 79, 455, 456, S. B. E., Vol. 2, p: 127. 

f Sir Robert Finlay, K. C., DeGruyther K. C. Lowndes, 
for fhe-1st respondent. The Judges of the High Court did not 
base their judgments on purely oral testimony. The appellant's 
story was disbelieved on the strength of-the documents. 

[Lord Shaw referred to S. 145 Indian Evidence Act.] 

The objection should. have been taken when the documents 
were used for the first time.. It is now too late to raise the 
objection. The conclusion of the High Court on the question 
of giving and taking was right. Datta homam was essential in the 
case.of Brahmins, though dispensed with in the case of the 


daughter’s son and brother’s son being adopted. The Subordinate , 


Judge found that adoption took place on the 27th of June. Asa 
matter of fact no Hindu adoption could take place in a Sikh temple. 
There are documents to show that no giving and taking on the 
lap’ took place with the intention of adoption. Mitakshara, 
Dattaka Mimamsa and Dattaka Chandrika clearly lay down 
that datta homam is an essential ceremony’ Adoption was a 
religious ceremony and the effect was that the adoptee was cut off 
‘from his natural family. No amount of secular proceedings could 
producé the religious-result of remdving a son. from his father’s 
family. The widow alone could adopt and the result was that she 
became owner on the death of her son. [Lord Shaw : you are 
entitled to say that in the absence of ceremonials, the proof of 


adoption must be clearly made out.] She became owner of the - 


property and. therefore she was entitled to be supported in her 


wishes on the question. of adoption. In adoption there must be ` 


free consent on the part of the adopter. She repudiated” her 
choice, if it was a choice at all, at the first opportunity she got. The 





1. (1914) 27 M. L, J. 388. 2, (1908) T.L. R. 28 Bom. 479. 
8. (1866)7 B. H.O. R. Appx. 1. 4. (1887) D. R. 14 I. A. 111, 196. - 
ö, (1888) L. R. 15 I. A. 119, 121. 
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judgment of the Madras High Court was founded on Jagannath’s 
Digest and the view o? Mr. Ellis ; and in Bengal it had not been 
followed. The case in Bhairab Nath v. Mahesh Chandra! followed 
in Syamalal v. Sanda-nini 2 expressly dissented from Sir Thomas 
Strange’s view. In Bcmbay there was no authority dispensing 
with the important religious ceremony of datta homam. 

[Lord Shaw :—We would like to hear what the counsel’ in 
support of daughter's claim have to say, but their argument will 
leave our consideration of the main issue unaffected]. l 

' Dunne and Dr. Wajid for the 2nd respondent. 


The consent of æl the trustees was not obtained. Nagpurkar 
clearly dissoziated himself from the rest as soon as he discovered 
the way in which things ‘were conducted. One of them had 
refused to act. It hes been laid down that such an injunction 


“must be strictly followed, - A Court has the power to determine a 


point on appeal if the evidence on record is sufficient. 


* Reference was made to Valubai v. Govind 8, West and 
Biikler (Edn. 1884) P.1082, 1132: Singamma v. Venkatacharlu 4, 
Ranganayakamma v. Alwar Ketti 5, Govindayyar v. Dorasami 6, 


. Atmaram ~v. Madho Fao 7, Moni Ram Kolita v. Kéry Kolitany 8, 


Sootsugan Sutputty v. Sabitra Dye ?, Bhairabnath Sye v. Mahes 
‘Chandra 1, Sayamlal -Dutt v. Saudamini Dasi'?, New Flemm- 
ing, Spinning and Wewing Co. v. Kessowjmath 10, Strange’s Hindu 
Law,- Beemehurn Seal v, Heeralal Seal 11, 


Sir E. Richards in réply. ` 


The J udgment 0 their Lordships was delivered by 

Lord Shaw.—Tkis is an appeal from a decree of the High- 
Court of Judicature at. Bombay, dated 23rd September 1910, 
which reversed the desree of the First Class Subordinate J udge 
at Poona, dated 31st July 1906. 

The main questicn to be determined on the appeal -has ete 
rence to the validisy of the adoption by the widow of the late 


‘Shri Vasudeo Harihar Pandit, alias Shri Baba Maharaj, of a son 


to her late kusband. The appellant Jagannath claims to be the 





1. (1870) 4. B. L. R. 1627- ~ 2, (1871) 5.-B. L. R. 366. - 
' 3. (1899) I.L R. 24 B. 220, 222. . 4, (1868) 4.M. H. O: R. 165. 
5, (1889! I. L. K. 18 51. 214. ' 6. (1887) I. L. R. 11 M. 5. 
q, (1884) I. L. R.6 A 276. | 8. (1880) L. R. 71. A. 154. 
9. (1885) 2 Knapp 294. 10, (1887) I. L. R. 11 Bom, 898. 


12. (1867) 2. Ind. Jur. N. 8. 225. 


¢ t 
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duly adopted son. “This claim is resisted by the defendants a 
forms the issue in the case. < 

The adoption is challenged substantially upon three grounds 
— first, that it was never completed in fact. This in argument 
was reduced to the proposition that the whole transaction had 
been left at the stage of a proposal to be afterwards carried into 


effect, As to the adoption itself, it is maintained that there was 


never a complete giving’and taking of the child, and in particular 
he was not taken upon the lap of the adoptive mother. Secondly 
that the religious cereniony of datta homam, namely, the sacri- 
ficial burning of the clarified butter in accordance with the 
practice of the Hindu religion, was an essential requisite, and 
was not performed, and that on this ground also the adoption 
remained inchoate. 

_ These grounds of challenge affect the completion and forma- 
lities of the ceremony itself. The third ground, however, is one 
of general law. There ave difficulties on the pleadings and argu- 
ments in placing it within any definite category, and to this allu- 
sion will afterward: be made. But it may at least be said that 
almost every known ground of challenge is imported into the case 
by suggestion. Allegations amounting to or compounded. of fraud, 
circumvention, coercion, and undue influence are all mixed toge- 
ther. The disentangling of these separate and separable grounds 
of action must undoubtedly have caused certain difficulties in the 
court below. But the challenge appeared to their Lordships to 
preserve even at the bar of the Board this mixed or jumbled 
character. 

The facts of the case, bi iefly stated, are these: The late Baba 
Maharaj was a first-class Sardar of the Deccan. He diedat Poona 
on 7th August 1897, leaving a young widow, Tai Maharaj. 

At the date of his death he made a will appointing five 
gentlemen as his trustees. One of these, Ranh Sahib, declined to 
act : the other four obtained probate of the will on 2nd December 
1897. These were Messrs. Tilak, Khaparde and Kumbhojkay, 
the appellants. The fourth, Mr. Nagpurkar, while remaining a 
trustee, after a time dissociated himself in action from his three 
colleagues, and was properly convened as a defendant in the suit. 
The suit itself was brought in defence of the validity of the adop- 
tion (the adopted child being, of course, one of the plaintiffs), and 
for the administration of the estate in terms of the will, 
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- In he will the clsuse material to the questions of -adoption 
and succession is as flows :— . 


“ My vife, Saubragyavati Shri Sakvarbai, is now pregnant. Ifshe does not 

“ give birta to a son, or if the son after birth is short-lived, then, for the purpose of 

continuing the name of my family with the Viehare of the above-mentioned 

“ gentlemen, a boy should ba given as often as may be necessary in adoption on 

“ the lap cf my wife in accordance with the Shaséras, and the above-mentioned 

n ; Panel saould, on behalf o that son, carry on the management of the immovable 
‘ and movable estate until ke attains majority.” 


On 18th January 1898, the widow gave birth to a son, “but 
he died within two months thereafter, namely, on the 9th March. 
The circumstances for giving effect to the testator’s intentions by 
his widcw performing an act of adoption thus arose. And it is 
an admisted fact in the case that for a period of over three years 
she and the four acting trustees made frequent enquiries and nu- 
merous efforts towards the securing of a suitable boy. The circle of 
relations was considereble, but for various reasons, none of which 
bear upon the present zase, a suitable adoptee could not be found 
in the Kolhapur or Poona branches of her husband’s family. 

On the 18th June 1901, a meeting of the trustees was held, 
at which Tai Maharaj was present, and the facts “which were 
otherwis3 spoken to by the witnesses are recorded in the minute, 
the substance of which was that there were no boys available in 
the Kolhapur family, tlat of all those available in the Poona family 
none were approved. The minute in this particular is of 
importarce, because it shows that an anxious search had been 
made, that deference was paid to the wishes of the widow, and 
that objection is made ;0 certain suggested adoptees on the ground 
of their being too old. One boy, the youngest named, of eleven: 
years, beng, however, stated to be in point of age suitable, although 


delicate. Tas minute shen proceeds :— 

“The only family which 7emains, therefore, is that descended - from the brother’ 
“ of Shri S.ddechwar Mahara- at Babre. It is not yet known whether there is ‘a boy 
* or not in that family. , But if there is a boy of that family, fit in point of age, 
“ &e., for adoption, it is our unanimous opinion thatone should not be taken 
“from any other family. Aad Shri Tai Maharaj is of the same opinion. ' ~*° 

‘ Shri Tai Maharaj suggests that Messrs. Bal Gangadhar Tilak and Ganesh 
“ Shrikrishaa Khaparde should both go to - Babre, select boys, and return after 
“ settling a5 regards that family. 

“ Shri Tai Maharaj showd go, see boys, and‘approve.” 

- It should be mentioned that the trustees were, and had been 
since the testator’s death, duly administering the testator’s estate. 

- What followed upon the proceedings of the 18th June was 


that Messrs, Tilak and Khaparde accompanied the widow to 
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Aurungabad, where the widow remained j the two trustees pro- 


ceeded to Nidhone, a place near the Babre village, and selected five 
boys within the‘circle of relationship, and fhey came back, accom- 
panied by their parents, to Aurangabad. The boys stayed with the 
widow for several days, being entertained end kept under obser- 
vation, Certain astrologers, including Durga Shastri, who was 
one of her suite who had accompanied her to Aurangabad, cast 
the horoscopes of the children.. These proved favourable to the 
appellant, Jagannath ; and her personal juke appeared to point 
in the same direction. 

All this course of conduct pointed to the entire acquiescence 
on the part of the widow in the testator’s wishes and directions, 
and so far there is no substantial suggesticm to the contrary. As 
- to what happened at Aurangabad it is sufficient to say that, in 
their Lordships’ opinion, the sworn testimony is abundant, is 
clear, and is overwhehning. It amounts to this. The widow’s 
desire, the arrangement of all parties, and the horoscopes of the 
astrologers all pointing in one direction, on the 27th-June a 
meeting of the Shastris and of other persons in Aurangabad was 
summoned. . The father of the boy being present, it was announc- 
ed by the trustees that the boy had been selected. The father 
was taken to the widow; in pursuance of she familia procedure 
she asked him to give her his boy in adoption, and he agreed. 
The fact of the arrangement was announced to the assembled 
guests, and there and then duplicate deeds of adoption were 
drawn up, the one being impressed with a mogali, and the other 
with a British stamp, and both intended tc be signed and attested 
by the.widow. This deed was in due form and bore that the 
father gave the son in adoption. . The second document was a 
letter from the widow addressed to the-Zather and agreeing to 
take the boy in adoption. So far as giving and receiving of the 
child these documents were prepared for and pointed to actual 
adoption in fact. 

The preparation of the documents, however, occupied ‘time, 
and the hour being late the proceedings were stopped, but were 
resumed early next morning. A gathering was accordingly again 
held early on the 28th. The deeds of adopsion-and the.letter were 
duly executed, the boy was given in fact by its natural father -to 
its adopted mother, he was received in fast by her on her lap in 
performance of the requisite essential. ir this caste of Hindus 
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on occasion of adopsion and—all being completed—the formal 
ceremonies and festivities were postponed, to take place after- 
wards at Poona, and the widow left Aurangabad. 

The Subordinate Judge of Poona has gone into the circums- 
tances with she utmost minuteness and detail, and he has weigh- 
ed and considered every argument presented, and he comes to the 
canclusjon that the acoption was m fact completed. Notwith- 
standing the judgimert of the learned judges of the High Court of 
Bombay, their Lordsiips have no hesitation whatever in entirely 
agreeing with the judge of first instance. Reference in a little time 
will be made to the reasons assigned by the High Court for differ- 
ing from him. But inthe meantime it may be said that it ap- 
pears totheir Lordsh-ps that, viewed as a matter of evidence, no 
other conclusion was vossible than that come to by the Subordi- 
nate Judge. 

Their Lordships do not stop to examine the oral testimony 
in detail It is really all one way. Upon the crucial question of 
whether the boy was received by being taken on the lap of 
the adoptive mother there can be no doubt. Witness after wit- 
ness speaks of it. It-would be very strange if it had not taken 
place, because it is conceded that it is among the very elements 
of the ceremonial of adoption, and entirely familiar. It is not 
only that Hindus of various classes‘ were present and saw it, but 
it has to be horne in mind what the nature of thé challenge of the 
transact) on now 1s. _t has come to be one in which the trustees, 
men of righ position, and some of them of learning and: legal 
training are accused of conspiring by fraud, duress, undue influ- 
ence, and nearly ever: thing that is improper, to have procured 
from the widow this act of adoption. It is not to be believed 
that if sach a scheme were afoot, if deeds had been signed, horos- 
copes tazen, and meefings gathered, the scheme would have failed 
because of the omission of that which was elementary to the 


knowledze of everybody, namely, the taking of the child upon the 
mother’s lap. 


It nust, however, be borne in mind that against a body of 
evidence of 10 or 12 witnesses, 5 witnesses are produced for the 
defendarts. It 1s suttcient to say of this evidence that most of it 
was enticely relevant to any issue in the case, and such of it as 
was not was disbelieved by the judge of first instance, a verdict 
with which tae High Jourt saw no ground for interfering. 


è 
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It may be added that when the party returned. to Poona, 
Mr. Tilak wrote out a full account of the transaction, which was 
recorded in the minutes, and the trustees who had not taken part 
in the mission to Aurangabad were comiuunicated with, to the 
effect that the adoption was complete. The sworn evidence is 
entirely in accordance with what has now been stated. Here and 
there, there are expressions in the letters out of which it may 
with ingenuity be possible to suggest a deubtful meaning; for 
instance, that the words “selectad” and “ decided” refer to some- 
thing in the future. And it is also undoubtedly true that both 
the minutes of the trustees, and the letters, date the adoption as 
the 27th, whereas in point of fact, as has been seen, it began 
upon the 27th and was concluded: on the 28th. But so far as 
oral evidence goes, their Lorshipg see no reason to doubt that it 
represented the truth, and that the facto? adoption, was by it 
proved, 

The Subordinate Judge says : 

“ Hore there was a clear direction of the husbanc to this wife to adopt, the 

“ wife after his death was anxious to carry out the direstion. There is no evidence 
“to prove that any effort or cajolery was practised upor her, or that there was any 
“ suppression or concealment of facts from her; the plaintiffs had no personal 
“ interest whatever.” 

In another passage of his judgment he remarks : 

‘ The evidence clearly shows, and zt is indisputed that on the 27th there was 

‘* selection and verbal gift, and acceptance, and preparasion of necessary documents. 
‘On the 28th there was execution of documents under corporeal acts of giving 
“and taking.” : 

In their Lordships’ view these conclusions are well justified. 

It is an admitted fact in the case thst neither the trustees 
nor any. of the witnesses for the plaintiffs.Aad any interest what- 
soever in the subject-matter of the suit, and that no motive can 
be reasonably suggested for them maintaining or testifying that 
the adoption of the boy mentioned was nade, except that this 
represented | the actual truth which occurrec. 


Itis in these circumstances that their aordships have Jna 
with surprise the charge which is made not only against the 
trustees, but against the whole body of the plaintiffs’ witnesses, 10 
or 12 persons in all ` 

“The account unquestionably, to my mind,” 
says Mr. Justice Chandavarkar, 
“given by the witnesses appears to bea true accomt of many of the series of 
“ events, and a false account of at least one, and that the most important.” 
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This event is the taking of the child on the lap. Later on in 
his judgment he states : 


“We are driven to belve that a considerable number of men of good position 
“ have conspired together to give false evidence.”” 


The conclusion thus made is of the most serious character, 
amounting to a plain judicial finding of conspiracy and of perjury. 

Their Lordships will presently refer to one or two circum- 
stances accompanying such a verdict, but meantime they will 
only observa that the do not think that one word of it is justified 
by the evidence in tae case. Referring to Messrs, Tilak and 
Kheparde, Mr. Justics Chandavarkar observes that— 
“ thev were men of matur, years, of exceptional education and mental qualities, 
“lawyers and men of affairs of great repute and good standing, and both men of 
“ dominating versonality.’ 

Some of the witaesses who gave evidence for the plaintiffs 
are also persons of considerable standing. It is a priori difficult 
to understand how these men, with no object to gain and no in- 
terest to serve, could be supposed to have entered into the cons- 
piracy and committed. the perjury which the High Court judgment 
found. Their Lordstips think the conclusion come to by the 
learned ‘judges to be entirely unwarranted on the facts. 


Their Lordships find themselves constrained to observe upon 
certain procedure in tne case, the r@sult of which was to introduce 
into it large masses of irrelevant matter, 

It should be mentioned that, subsequent to the adoption at 
Aurungabad, the widcw, upon returning to Poona and after having 
been a party to certaia communications naturally following the 
adoption which had k=en.made, fell under other influences, and in 
the month of July expressed a change of mind. And on the 
19th August she wen” through the form of another adoption, viz., 
of. Bala Makaraj—a uarried man older than herself—as her son. 
It is unnecessary to nake any observations upon his claim. The 
widow, who. while ske was a litigant. maintained that adoption, 
died on 30th September 1903. Her daughter who was, on her 
death, admitted to the suit as defendant, challenges not only the 
first adoption, but the second adoption also—her interest being 
to maintain that the provisions of the testator’s will with regard 
to adoption had failed that the widow became the owner of the 
estate as heiress to he: infant son who died, and that the property 
passes in this way to her heir. 
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It appears that the widow and Bala Maharaj left no stone 
unturned in the way.of litigation. In July -proceedings were 
begun to revoke the probate granted to the trustees, and sub- 
sequently criminal proceedings were instituted in respect of 
perjury. Their Lordships regret to observe that not only are the 
circumstances with regard to the criminal proceedings referred to 
in the present litigation by the parties, but that the depositions 
therein become matter apparently of materiality in the judgment 
of the learned judges of the High Court. 

‘In the opinion of the Board this was an irregularity. of a 
somewhat serious character. ‘They refer particularly to the 
depositions in the criminal case, which seem to have been 
imported in bulk into the present. - There is a risk’ by such 


procedure of justice being perverted. A civil cause must be - 


conducted in the ordinary and regular way, and judged of by the 
evidence led therein. Under S. 33 of the Indian Evidence Act, 
1872, evidence given by a witness in a judicial proceeding in a 
criminal trial is relevant for the purpose of proving in a subsequent 
proceeding the truth of the fact which it cn but this only, as 
the section proceeds— ; 


“ when the witness is dead, or cannot be found, or is incapable of giving evidence, 


‘or is kept out of the way, kc. ” 

Not one of these circumstances was raved in the _ present 
case, and the depositions could not have been used with propriety 
even to support the evidence of the plaintiffs, which they appear 
to have done. But there appears to have been no warrant what- 
soever for using them for the purpose of either contradicting or 
discounting the evidence of the witnesses, given in this suit, 
unless the particular matter or point had been placed before the 
witness as one for explanation in view of its discrepancy with the 
evidence then being tendered. It was stated to their Lordships 
that the prosecution for perjury had in the end completely failed. 
With that their Lordships. have nothing todo. The judgment 
now given is pronounced irrespective of the result of the criminal 
suit. Successful or unsuccessful, the introduction and use in this 
civil action of these,criminal proceedings, as above described, ‘were 
- legitimate. 

A further mischance in point of procedure must now be 
mentioned. As already stated, the testimony of the plaintiffs’ 
witnesses is not contradicted orally, and is internally a consistent 
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body of evidence. Baf various minutes and documents are the 
subject of minute amalysis, observation, and comment by the 
learned judges of tbe High Court witha view to rebutting it. 
Their Lordships thing it right to observe that in view of the 
sericus namre of the verdict of the High Court, they have 
considered it within their province themselves to peruse the 
documents. Having lone so, they are of the opinion that, taken 
together, they completely confirm the case made in the witness- 
box, and that there is 20 ground, in fact, for the conclusion that 
they either contradict the testimony or cast any reasonable 
doubt upon it. 

But they must also record their dissent from the view that 
the use made of these documents in this case was justified by law. 
On general principles t would appear to be sound that if a witness 
is under cross-examinetion on oath he should be given the oppor- 
tunity, if documents ave to be used against him, to tender his 
explanation and to clear up the particular point of ambiguity or 
dispute. This is a zeneral, salutary, and intelligible rule, and 
where a witness’s repttation and character are at stake the duty 
of enforcing this rule would appear to be singularly clear. 

Fortunately the law of India pronounces no uncertain sound 
upon the same matter By section 145 of the Indian Evidence 
Act, 1872, it is provided that— os 
“A witness mey he cross-exemined as to previous statements made by him, in 
““ writing or reduced into writing and relevant to the matters in question without 
“sugh writing being shown -o him or being proved; but if itis intended to contra- 


“ dict him by fhe writing hi: attention must, before the writing can be proved, be 
“called to those parts of it which are to be used for the purpose of contradicting 


“him,” 

Ther Lordships have observed with regret and with surprise 
that the general prirciple and the specific statutory provisions 
have not been followel. The verdict of the High Court is an 
inferential verdict—nore the less sweeping on that account—but 
an inferential verdict actually of perjury. What ave the. premises 
upon which this inference proceeds? In no inconsiderable degree 
they consist of docwrents, statements, even turns of expression, 
which are used to confound thespoken word. Had the safeguards 
set up by tke law with respect to the use of documents been 
observed? Not at all. Not only have documents been used for 
the purpose of contradicting witnesses without obeying the injunc- 
tions prescr:bed by aw, but the inference thus derived, and 


` 
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improperly derived, from these documents has resulted, as stated, 
in an inferential verdict of perjury. 

Heaton, J., deals elaborately with this portion of the case, 
and’ one example taken from his judgment will suffice. One 
letter out of many is taken, passages are cited from it, and a 
minute argument proceeds as to the expressions used, and why 
this was mentioned and that other omitted. Mr. Tilak was for 
five days under cross-examination before the Subordinate Judge ; 
but not one of these things was put to him ; and he was not 
asked in the witness-box to give one siugle explanation with 
regard to any of those expressions or omissions which are now 
alleged to compromise him. On this point of the case no. more 
need be said. 

One other matter of procedure may be mentioned. , One of 
the trustees, Mr. Nagpurkar, dissociated himself from his col- 
leagues, and in July appears to have written a minute of doubt 
or dissent with regard to certam proceedings. A letter from him 
resiling from this position is also produced. 

. The learned Judges have come to a conclusion which would 
be in some respect in accord with the so-called dissent. It is a 
striking circumstance that Mr. Nagpurkar, a relevant witness, 
intimately acquainted with what had gone on, and with the posi- 
. tion both of the trustees and widow as regards adoption, and a 
party in the case aware of the charges launched against his collea- 
gues, does not appear as a witness to explain the one or to sup- 
port the other. 

In result, their Lordships are unable to agree with the view 
taken by the High Court on this part of the case. 

The next argument is that the adoption was void because it 
lacked the ceremonial of datta homam, which ceremonial is declar- 
ed to be essential to its legal validity. 

Datta homam, is the service of the burning of clarified butter, 
which is ofered as a sacrifice by fire by way of religious propitia- 
tion or oblation. It is admitted that in this case the ceremony 
was not performed, and it seems to be fairly clear that it was one 
of those things which it was intended: afterwards to carry out at 
Poona as part of the general ceremonial and festivities which 
were to be carried through there. i l 

In certain circumstances the point might ba the subject of a 
prolonged and very conflicting argument, as the authorities 
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ancient and modern, are not in accord on the point as to whether 
this is a egal ag well a a religious requisite. There is a danger, 
on the ore hand, of nct paying due respect to those religious rites 
which are observed and followed among large classes of Indian 
belief, while, on the otaer hand, the danger must also be avoided of 
carrying these—except when the law is clear—into the legal 
sphere, so as to affect o1 impair personal or patrimonial rights. The 
subject of the requis:tes for adoption has, in recent years, been 
the matter of not infrequent consideration by this Board, and 
their Lordships refer, in especial, to the elaborate examinations 
of the authorities made by Lord Hobhouse in Sri Balusu 
Gurulingiswam. v. Sre Balusu Ramalakshmamma, tand by My. 
Ameer Ajin Ramachandra Martand Waikar v. Vinayak Venka- 
tesh Kothekar 2. 


|| 


The former case rad reference to the validity of the adoption 
of an only son. Fron the religious point of view this is, in 
many writings of greas authority, forbidden. There was, how- 
ever, in India, considerable difference in the view as to whether 
the religious and legal] injunctions on the subject were co-exten- 
sive. It must be adınited that if one has recourse to the ancient 
writings when Brahiminical influence was most predominant 
one finds the ceremoaijal part of adoption the subject of highly 
elaborate detail; and is is beyond all question that in the course 
of ages many of these details have disappeared as essentials 
within the legal sphere As Lord Hobhouse observes : NG 


“ Tho turthar study of the subject necessary for the decision of these appeals 
“ has still more -mpressed them with the necessity of great caution in interpreting 
“ books of rixe religion, n-rality, and law, lest foreign lawyers, acoustomed to 


‘* breat as law what they fotud in authoritative books, and to administer a fixed , 


'' legal syssam, should too h-stily, take for strict law precepts which are meant to 
“ appeal to the moral sense and should thus fetter individual judgments in pri- 
“ vate affairs, should introdace restrictions into Hindu society, and impart to it 
“ an inflexible rigidity never sontemplated by the original law-givers.’’ 


The case resulted in the decision that the adoption of an 
only son is not null and void under the Hindu law. 

The question whether the datta homam is a legal requisite 
in Bombay for adoption among the three twice-born classes does 
not, however, in the view of their Lordships, broadly arise in the 
present case. It is in no way necessary to canvass or call in 
question any dicta upon that general point, nor does the question 


1. (1699) L. R. 26 I. A 118, 126 s.c. 9 M. L. J. 67. 
2. (1914) L. R. 41 I. A 800, s. c. 27 M, L. J. 388. 
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arise whether, for instance, the principle extends to India at 
large of the decision of the Madras Full Bench in Govindayyar v. 
Dorasami 1 or of the Madras High Court ic Singamma v. Ven- 
katacharlu 2 both decisions being of value as containing a careful 
study of the authorities, and affirming that the ceremony of datta 
homam is not essential to a valid adoption among Brahmins in 
Southern India. i 


For in the opinion of the Board the necessity does not arise 
where the child to be adopted belongs to the same gotra as that 
of the adoptive father. It isan admitted fact-that this was so 
in the present case. And their Lordships have come clearly to 
the conclusion that where this is 'so in fact then the Law of India 
is that the celebration of the ceremony of datta homam is not an 
essential to the legal validity of an adoption. It is conceded in 
argument that certain exceptions to the a.leged general rule do 
exist, but it is maintained that these exceptions are limited to the 


-case of the adoption of a nephew, or of a daughter’s son. In 


decided cases, this may have been the relationship in fact, but the 
principle of all the decisions, and in their Lordship’s opinion, of 


all the authorites, is that within the same gotra the ceremony is. 


unnecessary. They agree with what, in their opinion, is the 
full and careful judgment of Chief Justice Jenkins, in the 
case of Valubai v. Govind Kashinath, 3 the decision being to the 
effect that among Brahmins in the Presicency of Bombay, the 
performance of the datta homam ceremony is not essential to the 
validity of the adoption of a brother’s son. An examination of 
the judgment shows that it was not based upon the narrow par- 
ticular degree of relationship but upon the broad ground of the 
identity of gotra. 

Mr. Colebrook’s annotation upon Mitakshara 25, is as 
follows :— 


" Gotraja or persons belonging to the same general family (gotra) distinguish- 
“ed by a common name, these answer nearly to the gentiles of the Roman law,” 


A good illustration of the point has reference to the law ap- 
plicable to the Sudra caste. The use of tke datta homam is not 
necessary for adoption within that caste, and why ? The explana- 
tion is given ina sentence by Strange in his “Hindu Law,” 
volume 2, in which it is laid down that— 


1. (1887) I. L. R.11M.5. ` 9. (1868) 4 M. H. C. R. 165, 
3. (1899) I. TL. R. 24 B. 213, 
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“ Ceremonial adoptioa cannot be necessary in the case of a Sudra, since by 
“the datila hamam the adopted son is offered from the stock (qotram) of the 
“ natural to that of his spted father ; and Sudras have nu gotra.” 


It may be adcec that in the treatment in the same volume, 
page 104, of the ce-ebration of the Upanayana rite, or the in- 
vestitude with the sasred thread, this is laid down: 

“With respect to tke non-eligibility of a person for adoption on whom the 
“ Upanayana rites have Leen performed, it is much disputed. The more reason- 
“able opinian would appesr to be that he is eligible if of the same gotra (family) ; 


f non-eligible ifof a diferent gotra from the adopter ; that if of the same gotra 
*: the datia omam, thouga proper, is not necessary.” 


Their Lordships do not pursue the investigation of the 
authorities further, adopting, as they do, the survey made in the 
last-mentioned judgment of the learned Chief Justice Jenkins. 

In their opinion accordingly this part of the respondents’ 
case also fails. 

What remains is the attack which was made upon the 
transaction of the adcption itself, an attack in which thé various 
grounds of rescission applicable to contracts in’ general’ were’ 
alluded to. Their Lordships hold that it is impossible to discover 
what it is chat is reelly- put forward by the defendants. Under 
the contract law of India, as well as by ordinary principles, 
coercion, undue influance, fraud, and misrepresentation, are all 
separate and separalle categories in law. It is true that they 
may overlap or may be me combined. But in the present case 
it is impossible to discover what ground or grounds are really 
taken up. There isa well-known rule of pleadings expressed in 
the frequently quoted language of Lord Selborne in Wallingford v. 


Mutual Society 1 tnx — 

“With regard to fraud if there be any principle which is perfectly well settled, 
“ it is that general allegaticns, however strong may be the words in which they are 
‘* stated, are msufficient sven to amount to an averment of fraud of which any 
““ court ought to take notic..” 


The law of India is in no way different from this, and it has 
been decided over ous óver again, e.g.. in Gunga Narain Gupta v. 
Tiluckram Chowdhry 2 

It is, in their Toii opinion, much to be regretted 
that the rule is not more strictly observed, and their Lordships 
are of opinion that in the present case much confusion and 
contention have been caused, together with much expense to the 
parties, in consequence of its neglect. No derinite issue upon any 


1. (1880) 6 A. O, 685 at 697, 2. (1888) L. R. 15 I. A. 149. 7 
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one of the well-known categories of attack was settled for: trial, 


the only issue on the subject: being—Whether the plaintiff, No. 


4, is a validly-adopted son of Bala Maharaj. From time to time. 
in the course ‘of this case, it is clear that specific pleadings in 
Indian procedure- have been abandoned altogether. In short, 
several of the careful prescriptions of the law and of the Legis- 
lature, all of which were inzended to bring litigation within 
definite compass and to make articulate and clear the points of 
difference between the parties have been lost sight of. ‘heir 
Lordships, however, are unwilling, confused though the charges 
be, to dismiss this part of the case on such a ground: 

The position upon the facts was this: The will of the 
testator . prescribing an adoption was clear; the wish of the 
widow and the trustees, alike to follow it was clear ; the trustees, 
so long as the testator’s wisies were carried into effect, had no 
interest of any kind as to who the adoptee should be. It was also 
clear that the testator’s will indicated that a minor should be 
adopted, because express provision was made for the management 
of the estate till that minor should come of age. It was manifest 
that every consideration pointed to the advantage of keeping, if 
possible, within the gotra, and it was further clear that the trus- 
tees, in advising the widow, should pay due regard to her. wishes, 
and that, so far as this could be a at they and she 
should act together. 

-' Itisin these circumstances a ease situation that iia 
adoption should be challenged upon the ground, nebulously stated 
as it is, of fraud. There is no evidence, says the Subordinate 
J udge, to prove that any frauc-or cajolery was practised. upon her; 
that there was any suppression or concealment of facts from her. 
With this judgment it does not appear that the High Court 
differs, and their Lordships entirely agree with it. It was for 
some reason, however, held that the general issue above quoted 
did include allegations of coercion and undue influence. Coercion 
is-by admission out of the case. There was nothing of the sort ; 
and this is not now inaintained. What remains accordingly is 


the judgment of the High Coart to this effect that— 

- “The question here is difficult, she was indeed willing to adopt, but was ahs 
“a free agent when she adopted the fourth plaintiff, assuming that she adopted 
“him, or was she forced into it against | her will by unconscientious means used by 
“the first two plaintiffs, that is, Messrs. Tilak and Khaparde, and unfair ad- 

“wantage taken Ly them of her ignorance and youth, and ot dther fiduciary Yes 
“Jatidns between them.” i g 
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The citation just made is from the notes of Mr. Justice 
Chandavarkar. Wil much respect to the learned judge, it is, 
notwithstanding the protracted argument before their Lordships, 
even now somewhat difficult to. gather what are the legal cate- 
gories under which the attack upon this transaction is made. ` 
Unconscienbious ineaas are mentioned and unfair advantage is 
mentioned It is naedless to ask whether this implies fraud 
because their Lordshios are of opinion that no sort of uncon- 
scientious iueans was employed by these trustees from beginning 
to end of ths transact on, and that no unfair advantage was either 
taken or meant throughout their whole course. It is true that 
the adoptive mother was a young widow, probably easily 
guided, ana that the trustees are admitted to have been 
men of great influence and strong personality, but their Lord- 
ships are of opinion that these were used in no respect unduly, 
but with prcpriety and entirely in the interests of the proper ad- 
ministration of the essate. Their Lordships cannot approve of 
the idea that in India she law would make the possession of reput- 
ation or high standing an element of suspicion. If it were so, 
then the result in Ind would be to import pro tanto a disqualifi- 
cation and disability irto the position of reputable men. 

A reference is maide in the Court of Appeal to the fiduciary 
relations im which the trustees stood to the widow, and in one 


‘part of the judgment inpropriety of conduct upon the part of the 


trustees is alleged tu lie in this, that they failed in their duty of m- 
forming her as to her tights. Upon inquiry as to what was meant 
by this, then Lordshis were informed that the reference was to 
this etfect, that if the widow had failed to adopt, then by doing so 
she would herself have come into the position of being heiress to 
her infant deceased chid. The meaning of this is accordingly as 
follows :—Aumong Hindus the ceremony of adoption is held to be 
necessary not only for the continuation of the line of the child- 
less father, but as puro of the religious means whereby a son can 
be provided who will make those oblations and religious sacrifices 
which would permit o the soul of the deceased passing from 
Hades into Paradise. ; 

The widow in the present case is said to have been injured 
because she had not be-n informed that she could win for herself 
his temporal estate, by violation of her husband’s dying wishes, 
and at the price uf saer ficing his souls’ happiness. Their Lord- 
ships are not of upinicr that it was any part of the duty of the 


» 
` 
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trustees to suggest this infamous alternative to her mind. Their 
duty was to give effect to his wishes, and his wishes were in 
accord with the religious belief of Hindus in regard to adoption. 
It is to be recorded further that the widow herself did not put 
forward, during her life, any plea or suggestion of this sort ; she 
was as anxious as the trustees that an adoption should be made. 

Only a word need be said as to the argument put forward on 
behalf of the daughter, that neither the first nor second adoption 
was valid. The-only separate point put forward was to the effect 
that the trustees’ consent had not been unanimous, one trustee 
. out of five having declined to act. In their Lordships’ opinion, 
his consent in these circumstances was not required. Of the 
acting trustees it was said that one, Nagpurkar, dissented. Whether 
he did so or not, the question would remain as to the action of 
the majority of the trustees ; but in their Lordships’ opinion that 
question does not arise; because he did in fact not dissent, but 
‘consent, His dissent or alleged dissent, was subsequently made 
under circumstances in which it is not necessary to inquire. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, the decree of the High Court set aside, 
and the decree of the Subordinate Judge restored. The speak 
will have their costs here and in the Courts below. 

Solicitors for Appellants : Downer & Johnson. 
1 Solicitors for poses 2 L. eat! & Co., and Edward 


Dalgado: 


IN THE HIGH COURT OF J UDICATURE AT MADRAS, 
Present .—Mr. Justice Kumaraswami Sastri. 


Sri Poosapathi Ramachandra Raju Garu ...' Petitioner * (2nd 
v. - Defendant.) 

Sri Rajah Vachavayi Venkata Subbayamma Respondents (Plain- 

Jagapathi Bahadur Garu and others. tiffs and Defendants 


Nos. 1 ¢ 3 to 6. 

Practice—Pleadings, amendment of—Inconsisient or alternative claim, after 
all the evidence is closed—Power of Courts to allow —Civil Procedure Code, S. 115 
—High Courts Act, S. 15—Revision—Interference, where another remedy exists. 

Where in a suit brought for enforcing the terms of a contract on the basis 
that it was a valid and subsisting contract, after the case was closed and the 
arguments almost over the Court directed the defendants to file an additional written 
statement to meet a case based on the impossibility of performance of the contract, 
raised in the course of the plaintifi’s pleader’s arguments in reply. 

_ Heid : that the procedure adopted was wholly irregular. 








*0. R. P. No. 14 of 1916. l „29th April, 1915. 


Shri 
Shriniwas 
Pandit. 


Lord, Shaw. 


Sri 
Poosapathi 
Rama- 
chandra Raju 


v. 
Sri Rajah 
Vachavayi 
Venkata 

Subbayamma 
Kumara- 

swami 
Sastri, J. 


54 THE MaDRAS LAW JOURNAL REPORTS. [vou. XXIX 


The proper course for -he Court to adopt was to direct the plaintiff to apply for 
leave to amend his plairt, then to see whether there were" grounds for such 
amendment, and on suc. amendment being made to call for a further written 
statement, to raise an issu> on the same and proceed to try it. 

The High Court car interfere in revision with interlocutory orders of Sub. 
ordinate Couric, where patent irregularities in procedure are brought to its notice.. 

Tho power of superirtendence of the High Court under S. 16 of the Charter 
Act and tke powers given br 8.115 Civil Procedure Code, are intended to give the 
High cours jurisdiction to se that the proceedings before the lower Courts aro 
properly condteted and tae High Court should not refuse to sot right matters, if 
by doing so, is would seve unnecessary expense or delay or multiplicity of 
proceedings. h 

` Petition under 3. 115 of Act V of 1908 and S. 15 of the 

Charter Act praying the High Court to revise the order of the 
Court of the Tempcrary Subordinate Judge of Vizagapatam in 
O. S. 10 of 1913. 

T. R. Ramachantra Aiyar, and T. R. Krishnaswami diyar, 
for petit oner. 

P. Narayana Mithi (with him D. Appa Rao T. Rama- 
chandra Ras, and B. Somayya) for Respondents. 

The Court delivered the following 

Judgment :—Thisz is a petition filed by the 2nd defendant to 
revise the arder of the Subordinate Judge of Vizagapatam in O.S. 
No. 10 07 1913 wherein he held that the plaintiff was entitled to 
claim an aiternative relief not claimed in the plaint as filed 
and directed the desendants, after the case was closed. and 
argunenis almost over, to file an additional written statement 
without requiring am amendment of the plaint. O. S. No. 10 
of 1913 was filed by the widow of the Rajah of Tuni against 
the defendents .o enzorce the terms of an agreement entered 
into with her husband (who financed the litigation in con- 
nection vitki the Vidanagaram Estate) whereby the plaintitf’s 
husband was entiéled to a certain share in the decree that may be 
passed in tae Viziaragarain suit either after contest or on 
comproucise. The whole plaint proceeded upon the footing that 
there was a subsisting, valid and enforceable contract between the 
parties uader the terms of which the plaintiff was entitled to the 
relief claimed. Paragraph 35 of the plaint sets out that out of 
the properties secured by the compromise decree between some 
of the defendants and the Rajah of Vizianagaram the plaintiff 
was entitled to Rs. 1,358,629 and also to certain shares in the 
annuity and the house given to defendants 2, 5 and 6. Paragraph 
37 of the plaint sets oat the details. There is not a word in the 
plaint as to the contract ‘paving become void or -impossible of 
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performance, as to the plaintiff being entitled to. any relief under 
S. 65 of the Contract Act. Upon this plaint, written statements 
were filed and various defences were raised. For the purpose of 
this petition, it is sufficient to refer to two of them. The first 
defence was that the plaintiff's husband committed a breach of 
contract and wrongly refused to finance the suit and that conse- 
quently he was not entitled to any share in the decree amount as 
provided for by the agreement. In paragraph 25 of the written 
statement the defendants also stated that the plaintiff was not 
even entitled to a refund of the money actually advanced as her 
husband wrongly discontinued to make payments which he was 
bound to make under the agreement. It is also contended that 
the contract being indivisible and not being in the nature of a 
joan intended to be repaid, a mere part performance by the plain- 
tiffs husband would not entitle her to any relief whatever even 
in respect of the part performed by her husband. It is clear from 
the pleadings that the case, that the contract had become void or 
become impossible of performance and that consequently plaintiff 
was entitled to a return of the money actually advanced under the 
provisions of S. 65 of the Contract Act, was never raised or was 
in the contemplation of the parties. Upon these pleadings issues 
were settled and one of the issues was whether the suit agree- 
ment provided for the contingency that actually happened ; if not, 
what is the plaintiffs remedy. I find it difficult to see how having 
regard to the pleadings and the issues which were presumably 
settled with reference to the allegations therein, this issue can be 
said to cover the question as to whether the contract had become 
void or impossible of performance and whether by reason thereof 
the plaintiff was entitled under 5. 65 of the Contract Act to the 
recovery of the amount actually advanced. 


_ M.T. R. Ramachandra Iyer, who appeared for the defend- 
ants in the Lower Court, states that till he commenced his 
arguments after plaintiff's Vakil closed his and after all the evi- 
dence was taken, neither the Judge nor the parties had the remotest 
idea that a claim was being made on the footing that the contract 
had become void or impossible of performance and that the 7th 
issue above referred to was intended to cover such a claim. Though 
the practice has been discountenanced’ by the High Court the 
Subordinate Judge asked the parties to file written arguments and 
written arguments were presented by the plaintiff and defendants, 
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In the wrrten arguments of the -plaintiff the contention that 
the contract had beccme void or impossible of performance was 
never raised by her Vakil. When the defendants’ Vakil began 
his reply. he argued that the plaintiff was entitled to no relief 
under the contract because the compromise was not one effected 
in pursuance of the terms of the contract since both the 
persons whose consznt was necessary before the compromise 
could be legally effected, namely, plaintiff's husband and the 
late Hon’ble Mr. V. Krisnaswami Iyer were dead at the date 
of the compromise. After Mr. T. R. Ramachandra Ayyar closed 
his arguments, plaintifs Vakil in reply suggested that, even 
if the contract was void, the plaintiff would be entitled under 
S. 65 of the Contract Act toa return of the money actually ad- 
vanced. The Subordinate Judge at this stage of the proceedings 
was of opinion that tae contention put forward in reply by the 
plaintiffs vakil was one which was raised in the pleadings and 
that the plaintiff was entitled toa relief on this ground. He 
gave the defendanis leave to file an additional written statement 
and allow both parties to adduce evidence on the question. 

It seems to me that the procedure adopted by the Subordinate 
Judge is. to say the least of it, opposed to all rules of practice 
and procedure. The plaintiff came to Court with an allegation 
that the contract was a subsisting and enforceable contract and 
that she was entitled -~oa certain share in the ainount decreed 
by the compromise decree in the Vizianagaram suit. 

There was not a whisper anywhere that she was entitled to 
any alternative relief. It is clear that till Mr. Ramachandra 
Aiyar began Ais arguiaents after all the evidence was closed on 
both sides, nobody even thought that such a claim was going to 
be put forward or wa: intended to be made. The Subordinate 
Judge seems to have tLought that, because an argument was put 
forward by che plaint ffs vakil in reply to the arguments of the 
defendants’ vakil whieh by some stretch of language might be 
brought under one of the issues raised in the pleadings, it was- 
open to him to call on the defendants to file an additional written 
statment in the absences of any amendment to the plaint, Assuming 
that the argument oi the plaintitf’s vakil in reply amounts to a 
statement made by tim that his client wanted to raise an 
alternative ground that the contract was void and therefore she 
was entitled to the berefit of the amount actually advanced, the 
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proper course for the Judge would: be to direct the plaintiff to 
amend her plaint by setting fcrth clearly. the alternative relief 
which she seeks and the grounds on waich she seeks it and 
after the amendment has been made to allow the defendant 
to file an additional written statement, and.to decide first of all as 
to whether the amendment ought to be allcwed and if allowed, to 
raise additional issues and post the matter for further evidence. 
O. VI R. 7 C. P. C. enacts that no prading shall except by 
way of amendment, raise any new ground cf claim or contain any 
allegation of fact inconsistent with the previous pleadings ‘of the 
party pleading the same. There can be litle doubt that a claim 
on the footing that the contrac: is void, is certainly a new ground 
in a suit filed to enforce the terms of the contract. It does not 
follow from the statements made in the flaint that the contract 
is not subsisting, and is not enforceable. b seems to me that.the 
Court has no jurisdiction to direct the defenéants to file an addition- 
al written statement to meet allegations not contained in the 
plaint and which could, by no stretch of imagination, be held to 
be covered by the allegations in the plaints. The difficulty was 
pointed out by the 2nd defendant in: his additional written state- 
ment which he filed pursuant to the order of the Court. In 
paragraph 2, he states that the plaintiff is entitled to no relief under 
S. 64 of the Contract Act as she did not ask for it in the plaint 
and that, having regard to the fact that no amendment of the 
plaint was asked for, the defendant had considerable difficulty in 
knowing what particular case he had to meet. One would have 
thought that these objections were perfectly reasonable. .The 
Subordinate Judge on reading the written statement expunged 
the paragraphs on the ground that they were prolix and unneces- 
sary. The position, therefore, is, the Judge has, without any 
allegations being made in the plaint, resolved to proceed with the 
ease on the footing that the plaintiff claimed an alternative relief 
and directed the deferidants to ‘file an sdditional written state- 
ment stating their objections to the cause of action not-set out in 
the plaint. He pressed into service an issue which neither party 
ever thought covered the question and proceeded with the trial, 
Such a procedure, is, in my opinion, not only unwarranted, 
‘but likely to prejudice the iefendants. Itis not open to the 
plaintiff who has-not amended the plairt, or set out the specific 
facts and grounds under. which she claims the alternative relief to 
8 
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go on adding to her contentions orally as arguments. in the suit 

proceeded on the iner“ts. I. have come to the conclusion that the 

procedure adopted by the Subordimate Judge is irregular and 

likely to prejudice the defendants. Z do not wish it to be under-. 
stood that she Subordinate Judge has no power to grant an. 
amendment. Cases Lave been quoted where parties have been. 
allowed to amend the plaint by askirg for alternative reliefs, and 

when the plaintiff has amended the plaint setting out the reasons. 
for asking fcr same, the Subordinate Judge might well grant the 
amendment on such terms as to casts or otherwise as he may. 
think necessary. 

It has keen argued by the vakil it the EA that even 
if there was an irregularity, the procedure of the Subordinate 
Judge is one which may be remedied in the appeal against the | 
final decree that may Le passed by tLe Subordinate Judge and that 
the High Court ought aot to interfere in revision. This raises the 
question of tae power of the High Gourt to interfere in revision 
under S. 115 C. P. C. and S. 15 of the Charter Act. 58. 115 C.P.. 
C. empowers the High Court to call Zor any case which has been 
decided by any Court subordinate to such High Court and in 
which no appeal lies thereto and if su2h Subordinate Court appears 
to have failed to exercise a jurisdiction not vested in it by law, or 
to have failed to exercise a jurisdiction so vested, or to have acted 
in the exercise of its jurisdiction illegally or with material irre- 
gularity, to make such order in the csse as it thinks fit. §. 15 of 
the Charter Act gives the High Court superintendence over all the 
Courts subject to its appellate jurisdiction. 

: My attention has peen called to 2ases in some of which High 
Courts have interfered and in some of which they have declined. 
For the petitioner reference has keen made to several cases. 
In Veerabadran Chetti v. Nataraja Dzsikar 1 it was held that the 
High Court kad under 3.15 of the CLarter Act power to set aside 
the order of a Subordirate Judge refusing to grant a commission. 
A similar view was taken in Somasurzdaran Chettiar v. Manikka 
Vasaka Desita Gnana ‘Sammanda Pandara Sannadhi 2.. In 
Nagaraja Plai v. Vyilinatha Ayar 3 it was held that S. 15 of 
the Charter Act is suffisiently wide tc empower the High Court 
to interfere even thougl the case may not fall under S. 115 C. P.C. 


1. (1904) I L. R. 28 M 28. 2. (1907) I. D. R. 81 M. 40. 
3. (1911) 21 M. L. J. 484. 


a 
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In --Subramania Pattar- v.” Narayana : Pattar’! Mr. ‘Justice 
Seshagiri-Aiyar was disposed to give a more libəral interpretation 
to ‘the powers of the High -Court under S. 115°C.P.C. In 
Venkatachallam Pillai v. Parasa -Pattar ? Mr. Justice Oldfield 
was of opinion that errors of law, or procedure may ‘be set right 
ey the High Court undér S. 115 C.P.C. E S 
“The judgment of Justice Mukerjee in'Bai Yathendramall v. 
Hari Charan’ refers to sevéral decisions of the Calcutta High Court 
and supports the'view that a more liberal interpretation ought 
to be given to the powers of tae High Court both under 8. 115 


of the Civil Procedure Code and S. 15 of the Charter Act, and 


that ‘in excéptional cases thé High Court has power to interfere 
and set matters right by the reversal of interlocutory orders. In 
the particular cases the order of the Subordinate Judge directing 
the trial of certain’ issues before evidence being let in was set 
aside. For the respondent, reference has been made to cases 
where the High Court declined to interfere. In Devata Sreerama 
Moorty 'v. Sree K. Venkata Seetarama Chandra Rao + Justices 
Sadasiva Iyer and Spencer held that thé Court-could not interfere 
in revision when the aggrieved party hás a remedy by suit and 
doubted the correctness of the decision in Rudrappav. Narasinga 
Rao 5 and in Venkatasubbiah v. Séshachellam & it was held that 
the Court will not interfere under S. 115 of the Civil Procedure 
Code with an order refusing an amendment even though the ordér 
was erronéous. In Chidambaram Chetti v. Nagappa Chetti 7, the 
court refused to interfere under S. 115 as the aggrieved party 
had a remedy by way of appeal: A similar view was taken by 
Justice Sadasiva Aiyar in J b na Mudaly v. Apparat 
Mudaly 8, and Gaeble v. Ramayi 9 
It is difficult to reconcile all “ths observations made by the 
learned Judges who took part in the cases above referred to. In 
case of discretionary powers vested in Courts, I do not think any 
. hard and fast rules can be laid down so as to fetter that discretion 
in advance in all cases that may arise in future. The observations 
of Jenkins, C. J., in In,re an Attorney, that a discretion given 
in the widest terms by the legislature ought not to be crystallised 
or restricted by a series of cases but should remain “free and 





1, (1915) 21: W. 380.” 2. (1914M. w. N. 614. s.c. 16 AM. D. T. 156. 

3. (1915) 20 ©. L. J. 426. - 4, 1914: M. W. N. 95. 

5: (1904) I. L. R. 29 B 213. 6. (1911) 22 M. L. J. 186. 
(1912) 24 M. D. J. 78. 8. (1914) 1 L. W. 283. 


s. (1914) 1 L. W. 282: 24 1. 6. 781. 10. (1914) I. L. R. 41 C. 446. 
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untrammelled to be fairly exercised according to the exigencies of 
each case,” may well be borne in mind. It seems to me that the 
power cf superintendsnce and the powers given by S. 115 were 
intended to give the High Court jurisdiction to see that the pro- 
ceedings before Lower Courts were properly conducted, and I see 
no reason why the High Court should refuse to set right matters 
if by doing so, it world save unnecessary expense or delay or a 
multiplizity of proceedings. There may be a right of appeal but 
it may be unnecessary to drive a party to the expense and trouble 
of an appeal by timely interference. Speaking for myself it seems, 
to me that grave injustice might occur in particular cases if the 


l High Court should decline to interfere where patent irregularities 


in procedure are brought to its notce and should leave the suit 
to take, what is in its opinion < wrong course, simply on the 
ground that after ali the mischief has been done, the Court can 
remedy she evil by ite appellate jucgment. While on the. one 
hand Courts will net generally interfere in revision where an 
equally efficacious remedy is open te the party -by way of appeal, 
the Court, on the other hand, has to be satisfied that having re- . 
gard to the facts of each particular case, the remedy by way of 
appeal would give the party as complete and efficacious a relief as 
interference at the stage when tke High Gourt has become 
aware that the lower Gourt has acted in the exercise -of its juris- 
diction ilegally or with material irregularity. . 

I sət aside the order of the Sub-Judge and direct that ie 
proceed with the suit on the lines cndicated by me above. He 
will first direct the pleintiff to ameni the plaint as advised, then 
decide whether the amendment shculd be allowed after hearing 
the defendants, and if he allows the amendment he should direct 
written statements to De filed on the amended plaint, settle proper 
issues ard proceed with the final disposal. 

The respondent should pay the appellant's costs of this 
Revision Petition. Costs in the lower Court will be.at the dis- ' 
cretion of the Subordinate J udgo. 


IN THE HIGH CÖTRT OF J OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer and Mr. Justice Coutts- 
Trotter. 
P. Marakkar and five others .. Petitioners* (accused) 


Madras Revenue Recov:ry Act (It of 154) S. 8—Distress—Non- -service of 
demand on absent patiadar— Resistance to dissrainer, af an offence—‘Patiadar’, 
meaning of. 

*Orl. R. C. 860 of 1 of 1914 Orl. R. P. 707 o 1914, 28rd April 1915, 
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_ The Madras Revenue.Recovery Ach, does not contain any proyision requiring 
the demand in writing described in S 8 to be delivered to the defaulter in person 
before distress, when the defaulter is absent on the day Df distress. The act of the 
distrainer in those circumstances in distraining without serving the demand on the 
defaulter is therefore not illegal- and resisting-the distrarat is an, offence. $ 

Semble: The “ defaulter ” referred to in S. 8 of she Act is the person regis- 
tered as pattadar. 
Queen-Empress v. Ramasami 1, Referred to. 


Petition under Ss. 435 and 439 of ths Code’ of Criminal 
Procedure, 1898, praying the High Court te revise the J udgment 
of the Court of the Sub-Divisional Magistra-e of Malappuram in 
Criminal “Appeal No. 59 of 1914 preferred azainst the Judgment 
of the Court of the Second Class Magistrate of Tirur in Calendar 
Case No. 97 of 1914. h l l 


K. Pandalai.for the Petitioners OEE Di ret 
P. R. Grant fcr the Public. Prosecutcr. | ie 


' The Court made the folowing - , 

Grder :—The-quest‘on is whether the ect of the dnie in 
this case was legal, so as.to make resistince to h's act; an. ofence. 
Dr: Pandalai’s main contention is:that the only person who-can 
be classed as the ‘defaulter > within the meaning; of S. 8 of the 
Madras ‘Act II of 1864, is the:psrson registared as Pattadar, and 
that the service on the Pattadar, whether. present cr absent, of a 
demand in writing, is a condition precedent to making distraint 
under that Act. Taking for granted the first part of this conten- 


- tion to be correct, the difficulty as to the second is that the Act, 


does not contain any provision. requiring in cases -where the 
defaulter is absent at-the time sof distrainirg, that the demand 
in writing described in §..8, should be. delivered. to the defgulter 
before the distress.- But it is argued that such a procedure 
must be assumed to have been. intended from the-fact that the 
person liable to pay the arrear is the pattadar and that a` produc- 
tion of the demand: in his absence would be a meaningless act. 
In construing the act, we are not inclined to read anything in‘o 
it which is not expressly stated therein. N> provis‘on.is made in 
the Act as to what the distrainer is to do with the written demand 
- in the case of the defatilter not being: presemt when the -distrainer 
arrives on the land, except in the , 8rd part of the section. which 
reads thus: “When a defaulier may be absent a, copy, of, the 
writing, with the endorsement. shall be fized.or left at his usual 
1, (1898) I. L. R. 16 Mad. 264. 
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Mal asa place of residence, or on the premises where this property may 
have been distrained, before the expiration of the third day, cal- 
culating from the dey of the distress.” This clearly refers to what 
is to be done after the distress and is not a condition precedent to 
making it. The section itself and the Board’s Standing Order No. 44 
para 7, wh:ch deals with the procedure in distraint, declare that the 
demand in writing is to be the distrainer’s authority for making `` 
the distress. In the form of the demand, as given in the appendix 
to the Board’s Stancing Orders, there is- direction which, practi- 
cally reproduces the words of thesection that “the distrainer should 
“produce this order, and if the sum due be not at once paid, he 
“may make distress, and on the day on which the property is 
“distrained he should delivér to the defaulter a copy of the 
“order endorsing thereon ‘a list cf the property distrained and 
“the name of this place where it is kept.” It is obvious 
“that if the defaultes is not present at the spot, it cannot be 
shown to kim then end there. Brt the arming of the distrainer 
with a written demand signed by a duly empowered Revenue 
officer is an act which serves to distinguish him from a thief cr 
trespasser in the eyes of the tenini or mcrtgagee in occupation of 
the land. 8. 11 of she same Act provides for a tenant ‘whose 
crops are attached fcr an arrear of revenue paying the arreat.and 
deducting the amcurt from any reat due by him to the pattadar. 
It thus appéars shat the production of the written demand is not 
such a meeningless act, as it might be thought, and that the prc- 
vision for the delivery on the same day of a cepy to the defaulter 
is only intended to apply when the defaulter is present. The-- 
petitioners cannot raly on any omission to furnish the defaulter 
with a copy of the demand after the distraint was made, as an 
excuse for resisting she distraint. We consider that P. W.-1. 
when making the dstraint in the absence of the pattadar who 
lived twenty miles eway, did all that was required of him by law. 

“The point of law ncw raised was not decided in Queen-Empress 
v. Ramasami 1, whch Dr. Pandslai has cited in favour of his 
contention. 

The sentences imposed for -he offends committed by the 
petitioners in defyinz the authority of the Revenue a are 
not in our opinion excessive. 

The Criminal revision petitior is dismissed. 

1, (1898) I. L. E. 16 M. 864, 
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xi PRIVY COUNCIL. 
[On appeal from the High Court at Allahabad.] 
Present :—Lords Dunedin and Atkinson, Sir George Farwell 
and Sir John Edge. 


Puttu Lal and others .«. Appellanis.* 
D. 
Mussammat Parbati Kunwar and another ... Respondents. 


Hindu Law—Adoption—Widow adopting her brother's son under authority 
from her husband—Validity—Test of eligibility—Rule of Nanda Pandita—S8ub- 
ordinais Courts, duty of, to follow rulings of the High Court. 

The rule laid down by Nanda Pandita ‘that a widow cannot lawfully adopt 
her brother’s son or grandson is an extension of the rule of Hindu Law that no 
one can be adopted asason whose mother the adopter could not have legally 
married, which is not supported by authority and cannot therefore be regarded as 
law. 

An adoption by the widow is not an adoption to her but one to her deceased 
husband ; the test of eligibility of the adopted son for adoption must, therefore be 
the test which would have applied had the adoption been made by the husband 
himself during his life time. 

The rule of Hindu Law that a legal marriage must have been possible between 
the adopter and the mother of the adopted. boy -only refers to their êlationship 
prior to marriage. 

Held, accordingly that where a Hindu widow adopted her brother’s son in 
pursuance of the authority given by her deceased husband, the adoption was valid. 

Jai Singh Pal Singh v. Bijai Singh 1 approved. | 

Sri Ramulu v. Ramayya 2, Bai Nani v, Chunt Lal 3, referred to. 

The Judge of a Subordinate Court in India is bound to follow the decision in 
Jaw of a Bench of the High Court to which he is Subordinate unless the decision of 
the bench has been overruled by a decision of a Full Bench of that Court or by the 
Privy Qouncil or unless the law has been altered by a subsequent Act of the 
Legislature. : 


Appeal from a judgment and decree of the High Court ab 
Allahabad dated December 15, 1909, reversing a judgment and 
decree of the Subordinate Judge of I Mainpuri, dated May-18, 1908. 

The following pedigree will show the ia of the 


parties in the suit :— 
i KORAL SINGH 





| : l ; | af 
Darayo Singh Umrao Singh Jwala Prasad -~ 


| | Gandharp Singh—Parbati Laraiti 
Kokla Tulsha | (Deft.) l 
| Jawala Prasad ł || | 
| Puttu (Adopted son) Sidh Sheo Debi 


Dibi Moti Lal (Defé.) Gopal Narayan- (Pff) 
Dayal Prosad (PIff.) (PUF) (PUF) 
(PA) PWA 





“5th May 1915. 
1. (1905) I. L. R. 27 All. 417. 2. (1881) I. L. R. 3 M. 16, 
3. (1897) I. L. R. 22 Bom. 978. 
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Gendharp Singk was a Kulin Srahmin of Kanouj. He owned 
considerable Zemindari and having no issue of his own wished to 
adopt to perpetuate his name. With the end in view, he took 
upon himself the edccation of the boy Jwala Parshad, Parbati’s 
brother’s son, and performed the Kanehedan (ear boring) cere- 
mony. While on hs death-bed hə directed his wife Parbati, to 
adopt J wala Parshad. Soon after his death in January 1899 Parbati 
applied for mutation of names. In april 1899 she adopted Jawala 
Parshad with the necessary rites acd ceremonies. In June-1902 
she performed the Upanayana (cer2mony of investiture with the 
sacred thread) of Javala Parshad ond celebrated his marriage. 
In June 1907 the Plaintiffs-Appellents brought the present suit 
for a declaration of the invalidity œ the adoption in the Court of 
the Subordinate Judge of Mainpuri who, in a very elaborate judg- 
ment, took the view opposed to that expressed in Jai Singh v. 
Bijai Singh 1, and basing his decis on on his own interpretation 
of sub-sec. 16 of S. 5 and sub-sec 38 and 34 of S. 2, decreed 
their claim. On appeal the High Court holding that an adoption 
by a Hindu widow of her brother’s son was valid, dismissed plain- 
tiffs’ suit. The Plaintiffs-Appellan’s then obtained leave to appeal 
to His Majesty in Ccuncil. . > 

Lcwndes for the appellants contended that the Subordinate 
Judge's conclusion on the evidence that no authority to adopt 
was given to the wicow was right. He submitted that according 
to the Hindu Law an adoption bya widow of her brother’s son 
was invalid. Dattaka Mimamsa Ssc. 2, Sub-Ss. 33-dnd 34. S. 5 
Sub-Ses. 16. West and Buhler’s H:ndu Law.8rd Edition, p. 1032. 
Strange’s Hindu Law, 4th Edn, p. 33. Sir F. Macnaughten’s Con- ` 
sideration on Hindu Law, p. 170 and Mussammat Battar Kuar v. 
Lutchman Singh 2. Dattaka Mimansa is a work of high authority 
in the Benares School. It is usually followed in matters of 
adoption. Radha Mohan v. Eardai Bibi? and Bhagwan 
Singh v. Bhagwan Singh t. According to Hindu Law among 
Brahmins, a man cculd not adopt 2 child whose mother he could 
not have married. The adopted sm must be “the reflection of ' 
ason’. The test is whether the natural father of the child 
could have been appcinted under tke Niyoga to beget a child on 
the adcpt:ve mother. In the case f a brother and sister this was 


1. (1801) I. L. B.974. 417. & (1875) 7 N. W. P.H.G.R. 6 117. 
3. (1899) L. R. 261. +. 113, 185. 4 (1899) D.R. 26 I. A, 168 ab 165. 
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impossible. Under the Hindu Law the adoptive mother is not 
merely an agent of her husband. She is free to. adopt or not. If 
she adopted certain legal results followed. The decision in Jaz 
Singh v. Byar Pal Singh 1 was opposed to the text of Dattaka 
Mimamsa the only authority in favor of the adoption. Sriramulu 
v. Ramayya 2. 

[Their Lordships intimated to counsel for the Fespondènt 
that they wanted to hear them on the question of law.] 


De Gruyther K.C. and B. Dube for the Respondents contended 
that the decision of the High Court was right. The adoption was 
made to the husband and the widow was merely an agent: Mayne’s 
Hindu Law 7th Edn., pp. 142 and 144. ~ The husband can adopt 
without consulting the wife. The husband authorised his: wife to 
adopt this particular boy. The authority must be strictly pursued. 
The doctrine of- Niyoga, is "now obsolete and ought not to be 
applied. There isno text to support the contention that the 
adoptive mother must be capable of marrying the natural father 
of the adopted son. S. 5 Dattaka Mimamsa dealt only with the 
mode of adoption, Sub-section 16, S. 33 of S. 2 prohibits: the 
adoption of asister’s son. That term cannot include brother’s 
son. Dattaka Mimamsa is no doubt a work of: high authority 


on questions of adoption. It was not infallible. -In some Courts. 


Dattaka Mimamsa has. not been followed. - Jai Singh v.'Bijai 
Singh 1, was relied on. Reference was made -to Sri Balusw v. 
Sri; Balusu 8 Bhagwan Singh v. Bhagwan Singh t, Debi Mangal 
Singh v. Mahadeo Prasad Singh 5, Srimati Uma Devi v. 
Gokulanand Mahatapatro 6, Collector of Madura v. Moothoo Rama- 
linga Sethiupathi 7, Dattaka Mimamsa S; 2 sub-sect. 19,21,—27- 
33 8.5 sub-sec. 16. Dattaka Chandrika sub-sec. 8 Mayne’s 
Hindu Law 7th Edn. pp. 480—482 Jolly’s Hindu Law, pp. 
161—164. Mandlik’s Hindu Law, pp. 479—483. 


Lowndes replied. 
The Judgment of their Lordships was delivered by WAN. 
Sir John Edge:—This is an--appeal by-the plaintiffs from a 


decree of the High Court ‘of’ Judicature at Allahabad, dated -the- 





1., (1904) LL.B. 27 All, 417. `. 2. (1881) E L. R. SM; i3. 
` 87 (1899) I. L. R. 26 I. A. 118. ` 4. (1899) Í. L. R. 2671. A, 158: 


` 6. (1912) L. R, 891. A-121. - -~ 6: -(1868) L. R. 5 I. A. 40. : 
: 7;,. (1868) I. R: 19 M.I, A, 397,-437. - 
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15th December 1909, which reversed a decree of the Subordinate 
Judge of Meinpuri, ard dismissed the suit with costs. f 

The plaintiffs brcught their suit in the Court of the Subordi- 
nate Judge of Mainpuzi on the 15th June 1907 to have it declared 
that Jwala Parshad, who is a defendant and’ one of the respon- 
dents, was not the adopted son of one Tiwari Gandharp Singh, 
deceased, who kad been the husband of Musammat Parbati 
Kunwar, who is the other defendant and respondent. The adoption: 
which is imougned wes made by Mussammat Parbati Kunwar in 
March 1399 to her daceased husband, Tiwari Gandharp Singh, 
who had died on the $th November 1898 without issue surviving 
him, amd had been a Srahman. Jwala Parshad was the son of 
a brother of Musamn at Parbati Kunwar. The plaintiffs, who 
claimed as reversioners, denied’ that Jwala Parshad had been in 
fact adovted, and alleged that Tiwari Gandharp Singh had not 
given to Musammat Parbati Kunwar authority to adopt Jwala 
Parshaé to kim, and farther alleged that Jwala Parshad, being 
a son of a brother of Musammat Parbati Kunwar, was in law 
ineligible for adoption by her as a son to her deceased husband. 

The Subordinate Judge framed six issues ; two only of the 
issues are now of impcrtance. It was concurrently found by the 
courts below that the adoption was in fact made. The two issues 
which have to be decided in this appeal are as framed by the 
Subordinate Judge :— 


“(4) Did Gandharp 3:ngh give permission to his wife to adopt “Jwala 


Parshad ?” i 
““ (6) Is the adoption invalid, inasmuch as the boy is the son of the adoptive 


‘* mother’s brozher P” 

The autaority to adopt Jwala Parshad was alleged to have 
been given to Musamyzaat Parbati Kunwar by an oral will of her 
husband. T:wari Gancharp Singh, a few days before his death. 
The Subordinate Judg= held that the evidence that the authority 
to adopt Jwala Parshad had been given was untrustworthy, and 
found that no aushority to adopt Jwala Parshad was proved to 
have been given. 

The High Court on appeal saw no reason whatever for 
doubting the trustwor-hiness of the evidence of the witnesses 
who had deposed to the fact that Tiwari Gandharp Singh 
had given permission to his wife to adopt Jwala Pershad as 
a son to him, and after a careful consideration of the evidence 
and the surrounding circumstances found as a fact that the 
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permission to adopt Jwala Parshad had been given. - In their 
Lordships’ opinion the learned judges of the High Court could 
have come to no other ‘conclusion’ unless they had perversely 
disregarded the évidence and all the probabilities of the case. . The 
direct evidence that the authority to adopt Jwala Parshad had been 
given by Tiwari Gandharp Singh to his wife was clear, and in 
their Lordships’ opinion was unassailable, and other facts showed 
that it was probable that such an authority would be given. 
Tiwari Gandharp Singh was-a man well advanced in years; he 
had been thrice married ; he had no surviving issue; there was no 


sagotra sapinda in his family; he was the last male of the male ; 


line; he was a man 0f some considerable estate and position ; and 
he had taken Jwala Parshad, when a child of 4 or 5 years of age, 
to live in his house with the object of adopting him as his son, 
should Jwala Parshad prove himself to be a boy worthy of adop- 


tion as his son. Their-Lordships agree with the finding of the | 


High Court that the authority to adopt Jwala Parshad had been 
given. That authority was not a general authority to Musammat 
Parbati Kunwar to adopt a son to Tiwari Gandharp Singh, it was 
a specific authority to her to adopt Jwala Parshad as the son to 
her husband. - , 


There remains to be considered the question of law raised by 


the sixth issue which had been framed by the Subordinate Judge. - 


The Court of the Sudordinate Judge of Mainpuri is a court which 
is subordinate to the High Court at Allahabad, and the Subordi- 
nate Judge of Mainpuri is bound to follow the decision in law of a 
bench of the High Court to which he is subordinate unless the 
-decision of the bench has been overruled by a decision of a full 
bench of that court or unless it has. been overruled expressly or 
impliedly on an appeal to His Majesty in Council, or unless the 
law has been altered by a subsequent Act of the legislature. As 
the Subordinate Judge was well aware, it had been decided five 


years before this suit was instituted bya bench of the High Court : 


at Allahabad, composed of Sir John Stanley, the then Chief 
Justice, and Mr. Justice Banerji, in Jai Singh Pal Singh and 


others v. Bijat Pal Singh and amother 1, that an adoption by a. 


Hindu widow, in virtue of an authority to adopt given to her by 
her deceased husband, of her brother's: grandson or son is not, 
according to Hindu law an invalid adoption, as the adoption by 





L (1904) I. L. R. 37 ÁI 417, 
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the widow is not an adoption to herself but is an. adoption to her 
deceased husband, and that the test of eligibility of the adopted 
son for adoption in such case must be the test which would have 
applied Fad she adoption been made by the husband himself in his 
lifetime. 

The Sudordinate Judge of Mainpuri, Chhajju Mal, eine 
disapproval of that dscision of the High Court, which he was. 
bound to follow, entered upon a consideration of Sanskrit texts 
bearing more or lese upon the subject, and decided that as 
Musamimat Parbati Kunwar could not have married her brother, 
the father of Jwala Parshad, the adoption of Jwala Parshad 
was invalid. It is difficult to follow the arguments of the Sub- 
ordinate Judge, but he does not appear to have kept clearly before 
his mind that the quastion in this case was whether a Hindu. 
widow, acting on her busband’s authority, could validly adopt as 
a son to him the son o? her brother,.and was not the question as 
to whether « Hindu female could validly adopt to herself a som 
of her brother. On appeal, Sir John Stanley, C.J., and Banerji, J., 
applied the decision in Jaz Singh Pal Singhv. Bijai Pal Singh 1, 
which had not been overruled, and accordingly decided that the 
adoption of Jwala Psrshad was a valid adoption, and-by their 
decree dismissed the suit with costs. From that decree of the 
High Court this appeal has been brought. 

The fourdation ofthe decision of the Subordinate Judge on 
this question of Hindu aw is the Commentary of Nanda Pandita, 
which is known as tke “ Dattaka Mimamsa,” The “ Dattaka 
Mimamsa” is undoubtedly a high authority on the law of Hindu 
adoption and is treated with respect. The authority of the 
“Dattaka Minamsa” was considered by this Board in Radha 
Mohun v. Hardai Bibi 2, and in Bhagwan Singh v. Bhagwan 
Singh 8, and the view of this Board was that the “Dattaka 
Mimamsa” is a work which has had a high place in the estimation 


‘of Hindu lawyers in all parts of India and has become embedded 


in Hindu law, but that caution is required in accepting-the glosses 
of Nanda Pandita in the “Dattaka Mimamsa” where they deviate - 


‘from or add in the Sniitis. It was pointed out by Banerji, J., 


in Jai Singh Pal Sing? v. Byai Pal Singh 1, on this question 
as to Whether a widow can lawfully adopt to her deceased husband 


pi (1904) I D. R. 27 AN. ab p. 433.. - 2, (1899) L. R. 26 I. A, 113. 
3. 11899) L. R. 26 I. A. 158. |. 
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a son of her own brother, that Nanda Pandita in bae “Dattaka 
Mimamsa” extended to adoption by females the rule of Hindu 
law that no one can be adopted as a son whose mother the 
adopter could not have legally married, an extension by Nanda 
Pandita which is not based upon the authority of any of the 
Smritis or institutes of Sages. 

As Banerji, J., further pointed out in. the same case the 
extension of the rule by Nanda Pandita is not supported by any 
text of the “Datiaka Chandrika,’ or by any of the texts of the 
Sages Saunaka and Sakala from which most of the rules of the 
“Dattaka Mimamsa” were deduced. It has not been shown to 
their Lordships that the extension by Nanda Pandita to which 
they are referring has been accepted as the law in India, at least, 
so far as adoptions by widows. to their deceased husbands are 
concerned. It is true that in the case of Musammat Battas Kuar 
v. Lachman Singh 1 Pearson and Spankie, JJ., said :— 

““No sufficient reason is shown why the doctrine of Nanda Pandito that a 
“ woman may nob affiliate a brother’s son should not be accepted as correct, and 
“why it should not apply to the case of a woman adopting a son with the sanction 
“ and on behalf of her husband. Indeed, it does not appear that the Hindu law 
'“ contemplates or provides for the adoption by a widow of a son in her own right.” 

It was not necessary for these learned judges to express any 
opinion on the subject, nor is it clear how the case came on 
appeal to the High Court, as the two courts below had concur- 
rently found that it was not proved that the husband had given 
his wife authority to adopt a son. 

It is quite clear that Tiwari Gandharp. Singh could, in his 
lifetime, have legally adopted Jwala Parshad, the son of his wife’s 
brother, and had he done so, the adoption would have been a 
valid adoption, and their Lordships fail to see any reason 
why Jwala Parshad, who was legally eligible for adoption 


by Gandharp Singh, should have become ineligible by reason - 


of the death of Gandharp Singh. It must be remembered that 
the adoption was not by the widow in her own right and to 
herself; the adoption was to her deceased husband and under 
the authority which he had given to her. In Sriramulu v. 
Ramayya 2, the adoption of a son ofa wife’s brother was held 
to be a valid adoption, and it was rightly pointed out that 
the rule of Hindu law that a legal marriage must have been 
possible between the adopter and the mother of the adopted boy 
1. (1875) 7 N. W. P. H. G. R. 117. 2. (1881) I.L.R. 38 M, 16 
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refers to the:r relationship prior to marriage. In Bat Nani v. 
Chunilal 1, is was he that the:adoption by a Hindu widow .of 
her brother's son wae valid. Their Lordships have not thought 
it-necessary bo discuss the texts and authorities which have’ been 
referred to, and are relevant to this question, as they have been 
fully and exhaustively considered by Sir John Stanley, C. J., and 
Banerji, J., in their eee in Jai Singh Pal angi v. Bulan 
Pal Singh 2. 

This appeal fails. and iheir Lordships will TE advise’ 
His Majesty thai it skould be dismissed. The appellants must 
pay-the costs of the appeal. 

Solicitors for Appellants: 7. L, Welson & Co. ` 

Solicitors for Respondents: Barrow, Rogers-and Nevill. .: 


PRIVY COUNCIL. 
[On appeal from the High Court at Calcutta.] 
Present :— Lorde Dunedin and Sumner, Sir John Edge, and 
Mr. Ameer Ali. 


Akmed Musa Sabji and- others os Appellants.* 
: T, 4 
Heshim brahim Salejiand others ... Appellants. 
Parinershup—Suii for <ccounts—Dissolution—Interest-+Preliminary decreb— 

Pari ordering inquiry if to >e separated and treated as order—If may be question- 
ed on appsal from fnul deczee—Order--Civil Procedure Code’ (Act V) of 1908— 
Ss. 9T and 2 (2)—Defective. Partner trading with partnership fund on his own 
account—Liatisdy to accouat with interest. 

In a cuit for accounts o a dissolved partnership, various matters including the 
membership of the firm were in dispute. The trial Judge holding that the partner- 
ship was disso.ved from a certain date prior to suit referred it to the referee to 
ascertain as to wao were the partners entitled to a share in the assets and good-will 


_of the partnership in questica and fo take an account of the dealings of the parties 
- with the assets of the partuership. This formal adjudication was not appealed 


against. In the appeal from the final decroo, it was for the first time contended 
that the trial Jucge ought to have tried the matter himself and not referred -it to 
the referee, that the referencs was an order and not a deoree,.and as such S. 97 was 
not @ bar to the matter being urged in appeal. 

Bold, that the first orde of the trial Judge was a ‘'decree” and E to have 


< been appealed against, and cauld not be questioned in appeal from the final decree. 


The Code makes no provision for something which is -neither a decree nor an 
order, nor for anything whica is both; neither does it provide that ane adjudication 
by the-court can a resolved -nto diverse elements some of which are decrees, some 
orders. What is in substance a decree does not cease to be such because a subordi- 
nate part of it, if correctly made, might have been made separately as an-order. 

Held, turther, that it wes ‘settled law that when after dissolution but before 
settlement of partnership accsunts, one partner carries on business with partnership 


$ i “43th January 1915. Pa ene 
1. (139) L—.R. 22 B. 373. 2 (1904) I. L, R. 37 A, 488. 
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assets the other: partners have'a, right to claim the assets with pot or with 


oh eee 


K, adir Hossein v. Emdad Hossein 1 referred. 

Appeal from a judgment and deeree of Eent Court at Calcutta 
in its appellate jurisdiction, dated September 1, 1913,.on an appeal 
from a judgment and decree of tke High Court i in its. Original į juris- 
diction dated April 22, 1912. : 
` The appellants Ahmad Mussaji Saleji and Ismail had been 
partners with Musaji and Ebrahim Suleman Saleji and the res- 
pondent Mamooji Musajiin the frm of Ebrakim Suleman & Co, of 
many years standing. The firm was dissolved by mutual arrange- 
ment amongst the partners on and from July 1,1907: After the 
dissolution, Ahmed Musaji Saleji. together with the appellants 
started a new firm doing the same business under the name of 
Musaji Ahmed & Co. On June &0, 1908, Hashim Ebrahim Saleji 
as one of the sons and executors of Ebrahim Soleman Saleji 
instituted the suit for an account of the dealings’that and assets of 
the firm of Ebrahim Suleman & Co. On August 30, 1909 a'preli- 
minary decree was passed in the suit declaring that the partnership 
was dissolved on the Ist of July 1907. “A reference was made to 
the Assistant Referee of the court to find out among other things 
who were the partners entitled to share inthe partnership assets 


and to take an account of the dealings of the parties with the 


_ assets of the partnérship business. On July 3, 1911, the Assis- 
tant Referee made his report to which the appellants took 


exception, but the trial Judge dismissed the objections in their 


entirety. A decree was then made in the terns of the report madé 
by the referee and the appellants were ordered to bring into 
court a sum of over seven ‘lakhs with interest from 1st July 1907. 
The appellants then appealed to the High Court (Appellate Side) 


against the order and decree of the trial Judge. The High Cout” 
slightly varied the decree of the lower Court. ‘The appellants,’ 


then appealed to His Majesty in Council in due course. 
Sir Robert Finlay, K.C., MP. Dunne & B.N. Bose for the ap- 


pellants.- The trial Judge was wrong in referring the matter to the ` 
referee, as under O. XX, r. 15 of the Civil Prccedure Code, only the’ 
taking of accounts was to be raferred to the referee and not ‘the ` 


determination’ of the point as to who were parties. The High 

` Court decided that the appellants were not entitled to ‘question 

the order of Aug. 30 in their firal ' appéal.. The. adjudication -of 
1, (1901) I. =. R. 39 0. 768. ; 
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August 20, 1909 was nota preliminary decree within the mean- 
ing of S. 97 of C. E. C. of 1908. Ii clearly falls within the terms 
of 8. 2 (2). The tral Judge had 10 jurisdiction to refer to the ' 
Assistant Referee tte enquiry as to who were the partners entitled 
to share in the assets. It was the province of the court to decide 
the question. The order of reference was an order without in 
any sense being an =djudication ccntemplated by the section. It 
was an appealable order. Reference was made to Ss. 96, 104 and 
121 and 122 of the Jode. The ccurts were wrong in allowing 
interest which was not claimed. There was no finding of fraud 
and in the absence cf it, no interest should have been allowed. 
Reference was also made to Khader Hossein v. Emdad Hossein 1, 
Johnson v. Rex ?. Enllen and Leske, 2nd Edn., p. 51, 52, 3 and 
4 Will IV ch. 42 S. 28,29 Burtand v. Earle ® and London 
Chattam and Doner Ry. Co. v. S. Z. Ry. Co. 4. 

Upjohn, K.C., (with him Cozeas-Hardy, K.C., and Lowndes,) 
for the respondents. The question whether the amount ordered 
to be brought into Court is excessive was raised in the Court be- 
low and should not be entertained The appellants are liable to 
pay interest ; whether it was raised in the pleadings or not 


is immaterial. It is surely a matter of discretion. It is a well- 


settled rule of law thet if a continung partné: after dissolution 
but before taking acccunts gets partaership assets into his hands 
or trades with them, the other partners can elect to claim the 
share of profits or interest on the ancount from dissolution. Lindley 
on Partnership, 7th Edn., Bk. 4, ch. 2, Sec. 2, p. 627. Clements 
v. Hall 5, Yates v. Fian 6, ana Burwand v. Earle 8. 

Sir Robert Finlay replied. 

The judgment cf their Lordshizs was delivered by 

Lord Sumner—This was an action to have partnership 
accounts taken, and for that purpose to have various matters 
decided by the Cour. Three questions only were raised before 
their Lordships on ths present appeal. 

The circumstances raising the first question were as follows: 
The membership of the firm was m dispute. Certain persons 
were alleged. on one side, to have bean partners, and, on the other, 
to have been only employees remunerated by a share of annual 
profits. The suit was begun on 3Cth June 1908, and on 30th 


1. (1901) LL.B. 99 C. 758. 2. (1905) A. O. 590. 
8. (1904) a. 0.817 (P.c,) 4. (1893) A. ©. 429, 
6. (1858) £ De. G. and J. 173, | 6. (1880) 18 Ch, D. 889, 
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August 1909 the trial Judge, Fletcher J., by his foita] adjudi- 
cation (to use a neutral term) “ declared” that the partnership in 
question was dissolved as from lst July+1907, and then “ ordered 
and decreed” that— 


“It is referred to the assistant ‘eee of this Court to take the following ac- 
“ count and‘to make the following enquiries, that is to say :— 

1. To enquire who were the partners who were entitled to share in the assets 
and good will of the said partnership business ; 


2. Tô take an account of the dealings of the parties with the assets of the said 
partnership business ; ” 


and, further, certain other matters not now material. 

This adjudication was immediately appealable but was not 
appealed. The assistant referee duly held the enquiries directed, 
and all matters were gone into at a great expenditure of time and 
money. His report on enquiry No. 1 was adverse to the appellants, 
and being excepted to by them was confirmed by Fletcher J. 

The appellants then, by memorandum of appeal, dated 23rd 
May 1912, raised the question whether enquiry No. 1 was rightly 
included in the adjudication dated, 30th August 1909, or whether 
it was not one which should have been made by the learned J udge 
himself. - This at once and for the first time raised ‘the question, 
which is the first and chief issue in the present appeal, whether 
the above mentioned determination of Fletcher, J. was a “decree” 
or an “order” within the meaning of those terms in the Civil 
Procedure Code, Act V of 1908. If it was a decree it was a 
preliminary decree within Section 97, and any appeal was in- 
competent and barred thereby; if it wag an order it was apealable 
still. Their Lordships would unfeignedly deplore a state of 
procedure which enabled the appellants to take their chance of 
success before the assistant referee at such a cost in time and money 
and then, after they had lost the day, to contend that the matter 
never should have gone before him at all; yet it must beso if 
such be the meaning of the Code. 

The High Court, while thinking that the enquiry in dispute 
should not have been directed, decided at the same time that the 


adjudication of Fletcher, J., which included this direction, was 


itself a decree and therefore being a preliminary decree could not 
under Section 97 of the Code be questioned on the final appeal. 
Their Lordships are in accord with the learned J udges of the 
_ High Court. 

The adjudication itself began by declaring that the partnership 
was dissolved as from a certain date, and thus in limine settled 
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rights between the parties. - This declaration was the foundation 
for all- subsequent accounts and proceedings, which were merely 
incidental thereto and consequential thereon. It matters nòt 
whether the instrument of partnersaip fixed the dissolution at a 
date which had passed before the suit be egan, or’ whether the 
parties had agreed to a dissolution or agreed in submitting: to a 


` dissolution by the Coart,’ or whethe: the Court decreed a dissoli- 


tion for cause shown before it’ atter- a litis contestatio. The 
declaration when so made was what the Court’s adjudication, and 
indeed the appellants’ own case, call it, a decree.. The Code. makes 
no provision for something which is neither a decree nor an order, 
nor for anything which is both, neither does it provide.that one 
adjudication by the Court can be resolved into divers elements, 
some of which are desrees and soms orders. This, was in sub- 
stance a, decree : it did not cease to be such, because a subordinate 
part. of. it, if correctly made, might have been made separately as 
an order. It conclus: ively determined the rights of the partjes 
in regard to certain, and those essensial, matters, involved. in. the 
suit, and the expression “matters :n controversy” in ‘Section 2 
(2), the (definition cf“ decree”) canmot, in their Lordships’ opini- 
on, be ‘pressed SO as to exclude matters which, though as it 
happened they were common ground, must -have been actually 
decided, if any question had arisen aad were the foundation of the 
whole determinatior. . The’ ‘Code hes got rid of such doubts - -as 
were, debated i in Khade-n Hossein y. Emdad Hossein 1. ‘Accordingly 
8. 97 of the Code applies.: the appellants took their objection, 
too late and the High Court rightly decided against them. `| 
Phe residue of th3 case may. t shortly disposed of.” The 
appellants. were ordered to bring certain money into Court and to, 
pay interest as fram a certain date. The contention on the former 
point, namely, that the amount was excessive, was not raised below 
at all and but faintly before their. Lordships. In any case the 
amount ordered to be brought into Court was a matter of discre- 
tion and that discretion does not appear to have been exeércised‘on 
any wrong principle. N o more need be saidas to this. . The 
other point is equally short. It is wel settled that in certain, cases, 
when on the dissoluton.of a firm one of the partners .retaing 
assets of the firm in his hands without any settlement of accounts 
and: applies them in continuing the basiness for his own: benefit, 





“Set 1. (1901) I. L. R. 2€ C. 758. 
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he may be ordered to acon for these gkah with interest there- 
ọn; and this apart from. fraud or misconduct i in the nature of: fraud. 
The report of the assistant referee disclosed. conduct of ‘this “sort 
on the appellants’ part falling within the -decided cases, even if “it 
did not. amount to fraud, as probably the referee meant to find 
‘that-it did. Both Courts bélow adopted tkis report and therefore 
there are concurrent findings of fact against the appellants and no 
question of law is raised.at all. 
Their Lotdships will humbly advise His Majesty: that this 
appeal be dismissed with costs. 
TL Golicitors-for appellant: Burton, Yeates and Hart. 
Solicitors for per : Watkins cnd Hunter. 





oS PRIVY COUNCIL. 


Ton Appeal from the High Court at Allahabad.) | | 
' Present — Lord Dunedin Sir George Farwell,’ Sir, John 
Edge and'Mr. Ameer Ali. ae ees 


Mahant Labar Puri.” a aa TEE f 
- ae v. g S a | ik 4 z l 
“= Mahant Puran Nath na oS fi Respondent. 


‘Reliyious Endowment—Math—Mahant—S UORSEELOR = Mlectian by dasnam bhik 
-Burden of proof—Defendant in possession. ` : 
oo" When the founder has not presoribed any rules or practice to be- followed i in 
the selection and appointment. of future mahants, the selection and “appointment 
of a person to be a.-mahant où a vacancy occurring in the mahantship nïúst depend 
on‘the custom or usage and the.practice which have prevailed in the cael of, 
thabants i in, the past. Zo Man 
“Where ‘two parsons one as sadhak or disciple and the other as, | gurnbhat or 
o0-disciple of the deceased’ mahant claithed to have “béen elected - by: “dasnam- 
bhik or ten classes of mendicants as mahant of a temple in‘Hardwar,. ae i 
‘ \_ Held, that the defendant being-in possession of the! temple and the property 
appertaining to it, it was for the plaintiff to prove his right to the mahantship. _ ; 
. An élection by the dasnam-dhik to be a valid snd effectual election must be 
: by-a majority of the dasnam-bhik assembled for that purpose and not a cua 
eléction-by a faction of the dasnam-bhik. - 


wu ‘Appeal from a judgment and decree of - the High Court a 
Allahabad dated March 11, 1912 reversing a judgment and decree 
? the Subordinaté Judge of Saharanpur dated November 29, 1909. 

“The math caled Akhara of Baba Sarwan Nath’ was ‘es- 
tablished by Sarwan Nath some sixty years ago. Of the two orders 
of Goshains, Girhast and Nihang t.e., thoge who- ‘practised celebacy, 
thiis- belonged to the Nihang set. ‘The founder had laid’down rio rule 
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of successicn. The principal temple was situated at Hardwar, but 
‘there were two subordinate temples at Thaneswar and Pihwa. 
According to the custom of the math the election always took 
place in the temple ai Hardwar by dasnam-bhik i. e., ten classes 
of fakirs viz., Gir, Sagar, Sarsuti, Aran, Ashoram, Parhat, Ban, 
Tirath, Bharti and Puri. On the thirteenth day of the death of 
the mahans succession used to take place. The appellant alleged 
that he was the only disciple of the last mahant and as such the 
only person qualified 50 be elected mahant and that he was duly 
elected by the ten classes of mendicants mentioned above. He 
also alleged that the Respondent took possession of the math 
during his temporary absence, got a mahantinama drawn up in 
his favour witnessed by those who were present. The Respon- 
dent dénied all the allegations and pleaded that it was not neces- 
sary that the disciple cf the last mahant should be elected, that he 
was a disciple of the nahant who preceded the last mahant and 
as such qualified for ection and that he was duly elected. The 
Subordinate Judge decreed plaintiff's suit. On appeal to the High 
Court this judgment of the Subordinate Judge was reversed. The 
appellants then appealed to His Majesty n Council in due course. 


Sir Erle Richards, K. C. (with Parikh and Nadkarni) for 
the appellant. The custom ‘of the math gcverns the succession in a 
case like the present. Gandapuri v. Chhatar 1. Only the disciples 
of the last mahant are entitled to be elected. Only in the absence 
of aay disciple, other persons become eligible for election. This 
custom has bean established and is in accordance with the general 
law. Gossain Dowlat Fir v. Bisseswar 2, Ramji, Dass v. Lachhu 
Das 8. It has been established by evidence that the practice has 
been to elect & disciple of the last mahant and that the appellant 
is the disciple of the last mahant. The finding .of the courts is 
that he was elected. 


DeGruyther, K.C., and Dube for the respondent, contended 
that the respondent was elected by the majority of the dasnam 
bhiks while the appellari only by a small discontented minority. 
The founder had laid downno rules of succession. It is not 
proved that a disciple of the last mahant succeeds. Both parties 
contend that taere must be election. The evidence establishes that. 


1. (1886) L. R. 18 I. A; 100. i 2. (1878) 19 W. R. 215. 
3. (1902) 7 O.W.N. 145. 
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a small number of discontented people appear to have eletted_the 
appellant. The election must be by a majority made in good faith 
Ramalinga v. Vythilinga 1. The election of the appellant’ -is not 
valid. No. custom existed as to the rule of succession. The 
founder had laid down none, and therefore the appellant to succeed 
must prove that he alone was entitled to succeed. 

Reference was made to Genda Puri v. Chatar “Puri 2, 
Gossamee Shri Gridharee v. Rumovloljee Gassanee 3, Rami Dass 
v. Lachan Das 4, 


Sir E. Richards replied. 


The Judgment of their Lordships was delivered by 

Sir John Edge.—This is an appeal from a decree of the High 
Court of Judicature at Allahabad, dated the llth March 1912, 
which reversed a decree of the Subordinate Judge of Saharanpur, 
dated the 29th November 1909, and dismissed the suit with costs. 
The suit was brought on the 12th January 1909, by Lahar Puri, 
who is the appellant, against Puran Puri, who is the respondent. 
The dispute between the parties to this appeal relates to the title 
to the mahantship of a Hindu math or templs, at Hardwar, known 
as the Akhara Baba Sarwan Nath, and to the property appertain- 
ing to the math. 

The math was founded by one Baba Sarwan Nath, who was 
a Sunniyasi Rukhar Fakir and died in 1649. Since his death, 
there have been several mahants of the math in succession. It does 
not appear that Baba Sarwan Nath, in founding the math, pres- 
cribed any rules or practice to be followed in the selection and 
appointment of the future mahants. Consequently, the selection 
and appointment of a person to.be the mahant of the math ona 
vacancy occurring in the mahantship must depend on the custom 
or usage and the practices which have prevailed in the appoint- 
ment of mahants of this math, and on that pr inciple this suit has 
been fought in the First Court, in the High Court; and before 
this Beard. 

The .dispute as to the title to the manhantship arose in 
February 1905, on the death ‘in that month of Jhandu Nath, who 
was the mahant of the math, and had succeeded Te] Nath in the 
mahantship in 1897. In this suit the plaintiff alleges that he 





1. (1883) L. R. 20 I A. 150. a. (1886) L.R.13 I/A 100, 
3. (1889) L. R. 16 I. A. 137, ' 4 (1902) 70.W. N. 145, 
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was the'only sadhak (disciple) of the deceased Mahant Jhandu 
Nath, and being the cnly sadhak of Mahant Jhandu Nath, he was 
the only one of the mendicant fraternity of the temple ‘who was 
qualified for election to the mahantship; that he was duly elected 
mehant by the ten classes of mendicants (dasnam bik) on the 
24sh February 1905; and that he was appointed with the usual 
ceremonies. On the other side the defendant denies that the 
plaintiff had ever ben the sadhak of Mahant Jhandu Nath, or 
wes qualified for election tothe mahantship, or was elected 
mahant. The defendant’s case is that itis not necessary thatthe 
sadhak of the last maaant should be elected as the mahant. He 
alleges ın his written statement that:— — 


“ The sadhak or a co-d-sciple, or the sadhat of a co-disciple of the deceased 
“ mahant is appointed a masant, and failing these or in the event, of none of these 
“ being a fit person, the mendicants of all the ten classes (dasnam bhik) have the 
“ power to make any fit person the sadhak of the gaddi and appoint him a ma- 
“kant.” 


The defendant further alleges that he was a sadhak of Mahant 
Tej Nath, wao preceded Mahant Jhandu Nath on the gaddi of 
the temple, and as stch sadhak was qualified for election to 
the mahantship, and that he was duly elected and with the 
usual ceremonies was appointed mahant by all: the ten classes 
of mendicanzs (dasnam bhik) on the 24th February 1905. It is 
not disputed that tke defendant was a sadhak of Mahant Tej 
Nath. It is common ground that the time for the election of a 
successor in the mahantship of this temple is the terhwin, the 
thirteenth day ceremony, after the death of the deceased mahant, 
which in this case fellon the 24th February 1905. It is also 
common grcund that on the death of a mahant of this temple the 
election of his successor takes place at Hardwar, and that the 
election and appointraznt of the new mahant is by the ten classes 
of mendicanzs (dasnam blik) assembled at Hardwar for that 
purpose. From the evidence their Lordships infer that the usual 
plaze at which the dasnam bhik assemble fcr the purpose of elect- 
ing a mahant of this temple, and at whichthey elect a mahant 
is-at the temple. Anosher common ground is that on the election 
and appointment of a mahant of this temple,a mahantinama is 
drawn up and is witnessed by these who were present at the 
election, and is registered. f i 

The defendant who was the general attorney and storekeeper 
of the deceased mahart, is in possession of the temple and of the 


4 
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property appertaining to it. Consequently. it is for the plaintiff 


to prove his right to the mahantship, which, if. proved, would in 
the case of this temple carry with it the right. to the possession 
of the temple and of the property appertaining thereto. If the 
plaintiff has failed to prove that he is.the duly elected mahant of 


the math, his suit must fail, and in that event it would be imma- 
terial to consider whether the defendant is, or is not the mahant 


of the math, or whether he has or has not any better title to the 
temple and the property wank appertains to it than a title of mere 
possession. 

l ` [The judgment here proceeds to discuss the evidence.] 

* ` * l x h 

` The High Court has found that the majority of the persons 
present on the morning of the 24th February, who were qualified 
to elect a mahant of this temple were in farour of the defendant; 
that in point of numbers and of influence tre defendant received 
more support than the plaintiff aid ; that the election of the de- 
fendant must have taken place before that of the’ plaintiff; and 
that there was no attempt. on the part of the defendant to conceal 
the arrangements which he had made forthe 24th February 1905. 
It has not been shown to their Lordships that the High Court came 
to a wrong conclusion on any one of these points. An election by 
by dasnam bhik of a mahant to be a valid and effectual election 
must be by a majority of the dasnam bhik assembled for that pur- 
pose. A separate election by a faction of tae dasnam bhik is not 
a valid and effectual election. Their Lordships have come to the 
conclusion that the plaintiff has failed to prove that he was elected 
a mahant. 


Their Lordships will humbly advise Tis Majesty that this 
Appeal should be dismissed. The appellant must pay the costs 
of. this Appeal. : 

` Solicitors for appellant: E. Daigado. 

Solicitors for respondent : Barrow, Rogers & Nevill.. 
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PRIVY COUNCIL. WL. 

[On Appeal fron the High Court at Calcutta.] ` 

Present :—-Lord Shaw, Sir George Farwell, Sir John Edge 
and Mr. Ameer Ali. 

Raja Ramkanai Singh Deb Darpashaha ibatan ” 

and another 4 
v. 
Mathewson and others see Respondents. 


Chota Nagpur Encubered Estates Act — Putni lease—Sanction by the 
Commissioner, to the transaction as distinguished from deeds prepared—Persona 
of the lesste—Misdrscriptior as to—Not material when no mistake as to identity 
—Nonpayment ‘of premiten within due date—Acceptance of, after~~Delay— 
Maintenance —Grants—Reversion in—Not cluded in the Putni. 

Where a proposed lease had the sanction of the Commissioner as required by 
the Chota Nagpur Rocumtered Estates Act and the rules framed thereunder, but 
it was objected shat the sanction was insufficient, as the lease-deed as finally drawn 
up had not been approved b> the Commissioner. 


Held, that the transastion itself in all its essential details having had the 
sanction of the Oommiss‘on-r, tho objection had no force. a) 

In administrative and Gepartmental action it must necessarily be the case that 
formal details my have to ta entered upon in order to carry into practical effect and 
pul into legal shape, she arrcugement to which sanction is adhibited ‘anda challenge 
merely on tho ground that tae document ultimately prepared in the carry ing out-of 
the transaction duly sancticned had not been submitted for sanction cannot be 


sustained. : vo’ 
Hold, also further that the description of the lessees as Watson & Co., whereas 


in facs, they were a limited Company, did not vitiate the sanction, as it was cleat 
thatthe person intended waz the Company. 

Held, thet the objection that the sanction required the premium to be paid 
before the end of Murch 1899, and it was nor actually paid till 25th June; was also” 
unsustainable, as the delay was not great, and the official manager; vg., the’ Deputy 
Commissioner, hid accapted tha amount without objection, especially after the, 


considerable iapse of yes ab bad taken place. 
oe putni Jeaso of the lund, by itself will not include reversionary ra in 


mainténaneé grants secured over the land. 

Appea. from a judgment and decree of the High Court, at 
Calcutta dated April 23,1910, affirming a judgment and decree of 
the Subordinate Judge of Manbhum, dated Nov. 25, 1907. - 

The Raja of Barebhum on November 12, 1881, granted a 
mokhurari or permanent lease to one Kenny, of all minerals in his 
estate on certain terms. On Feb. 27, 18838, he borrowed 
Rs. 60,000 at 10 per cent. from Robert Watson and Co., who were 
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zamindars and money-lenders, and granted them ijara of his estate 
for twenty-one years with the option that they could take putni 
lease of a certain portion of:the ijara lands. Al lands for the 
Khorposh (lit. eating and clothing) or maintenance of the members 
of the Raja’s family were excepted from the ijara, but Kenny’s min- 
ing lease was to go to them in certain contingencies on the same 
conditions as Kenny had accepted 19 C.W.N. 585. On March 8, 
1885, putni of ghatwali lands ` was, granted to the Company. On 
August 26, 1887, the raja borrowed a further sum of Rs. 40,000 
from the said firm on mortgage and Rs. 5,000 on a promissory 
note. He then handed over the estaté to the Local Government 
for management and one Mr. Baker, Deputy Commissioner, was 
appointed the manager. The Company approached the raja with 
various schemes to get theestate out of the Government hands 
in ‘view of taking possession of the estate permanently, but with- 
out ‘result. The Deputy Commissioner who knew that the estate 
‘would become free from all encumbrances in about thirteen years, 
without any reference to the raja, entered into negotiations with 
the Company for the ijara to be converted into a putni lease. 
Various proposals were made at ditferent times and sanction of the 
Commissioner obtained. The sum of Rs. 30,000 as bonus was to 
be paid at a certain time, but Jn fact, was not then paid. The 
‘putni lease was never placed before the Commissioner. The raja 
knew nothing about it. Before the completion of the putni , lease 
however the raja came to know of it, protested against the action 
of Deputy Commissioner, appealed-without success to the Com- 
missioner and the Board-of Revenue. On the expiration of the 
‘jjara, ‘the raja having died his successor, the appellants, brought a 
Suit for a declaration that the grant of putni by the manager was 
void.. The Subordinate Judge however decided against the ap- 
pellants moving on the ground of limitation and acquiescence. 
On appeal tothe High .Court,, the appeal was dismissed on the 
ground. that the-manager had acted within.his powers and that 
‘putni was. duly granted. Appellants then obtained leave to 
appeal to. His Majesty in Council in due course. 

Upjohn, K.C., and Dunne, for the appellants, contended ‘that 
the Company had at the very best acquired the same right in per- 
- petuity.as they had as ijaradar. The minerals and trees, etc., did not 
` pass.to,them. Putni did not, necessarily include rights apart from 
the use and enjoyment of the surface. 
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The putni is in excess of the rights granted under the ¿jara 
and is ultra veres. Tae Deputy Commissioner had acted without 
the sanction cf the Commissioner. The Liaw required the sanc- 
tion of the Commissicner. Gulab Singh v. Seth Gokuldas 1, dis- . 
tinguished. Reference was also made to Wards Manual pages 
200 and 202. The lease was sanctioned in favour of individuals 
and not in favour of a Company andt he change in the nature of 
the lease was a change in the essentials. The Khorposhdars were 
not taken into accout in estimating the rent. 

DeGuryther, K. C.,and Six W. Garth, for the respondent con- 
tended that the suit was untenable under the provisions of Act VI 
of 1876. The genera validity of the putni being established, it 
operated to convey all rights in minerals and timbers. The 


‘evidence showed ihat she essential terms were considered by the 


Commussioner. The putnidars have no right of interference with 
the existing Khorpcsk which would revert to the grantors on 
their expiration. The rights of third parties have not been 
affected. The case in u. R. 40 I. A. 117, was not distinguishable 


-in principle and shoald determine the point in question. 


Upjohn reptied 

Tne Judgment of their Lordships was delivered by 

Lord Shaw.—T. s is an appeal from a judgment and decree 
of the High Court of Bengal, dated the 28th April, 1910, afirm- 
ing a judgment and aecree of the Subordinate Judge of Manbhum, 
dated the 25th November 1907, dismissing the suit with costs. 
The main object of she suit was to obtain a declaration of the 
nullity of a putni lease dated the 29th June 1890. The other | 
demands in the plaint were consequential upon such a declaration 
of nullity being obisined. The only question argued in the 
appeal was wether the putni lease was ultra vires and invalid. 

The facts are brieily these: The first appellant, the plaintiff, 
is the son and successor of the late Raja Broja Kishore Singh Deb 
Darpashaha, the owner of the Barabhum estate. In 1883 the 
Raja borrowed Rs. 50,000 from Messrs. Robert Watson and 
Company, on a mortgage of his estate, and on 27th February of 
that year, he executed an ijara lease in their favour. This lease 
contained 2 condition that if the Company should desire to take 
a putni lease of such portions of 844 villages as were treated in 
the ijara as gkatwal: lands, the Raja would grant such a putni on 





TI (91a) D. K. 40 L A. 117. 
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certain terms. On 8th March 1885, this putni was granted. Four 
years thereafter, viz., on 6th March 1889, the affairs of the Raja 
being deeply embarrassed, his estate was placed under the protec- 
tion of Government by virtue of the Chota Nagpur Encumbered 
Estates Act, 1876. 


There weve apparently considerable difficulties in arranging ` 


for the liquidation of the debts. After negotiations, it was agreed 
that the remaining portions excluded from Messrs. Watson and 
Company’s former putni lease ‘should be denised to these 
creditors for a sum of Rs. 30,000. Their Lordships have consi- 
dered the documents and have no hesitation whatsoever in accept- 
ing the view that the true, and, in-fact, only meaning of the 
transaction was that expressed in the Commissioner of Chota 
Nagpurs letter of the 20th February 1890, in which he sanc- 
tioned ` ‘the proposal to grant them a putni lease of the 84} 
“ villages excluded from the present putni.” 

The elements of the transaction being thus settled and ais 
amount of the premium arranged, what remained to be done was 
to have the actual deed drawn up and executed. This was done. 
It has been argued before the Board that the putni lease which 
was sanctioned was to be a lease containing the terms of the ijara 
lease. The Board cannot assent. These two contracts are essen- 


tially different in character, the latter being of a temporary charac- 


ter, containing provisions and reservations suitable to a lease for a 
short duration. Their Lordships have no hesitation in accepting 
the judgment of the High Court which is thus expressed on this 
point :— 
“ The fact that the Raja had granted a previous putni lease was known to the 
“ Commissioner, and was, in fact, referred to in his sanction, * * # It is 
“4 ~ = reasonable to assume that the Commissioner understood its character 
“ when he was asked to sanction a similar putni. It would, have been inconvenient 
“ that the subsequent putai should be on any different terms from the first, because, 
“as pointed out in the course of the correspondence, the proposed new putni was 
“in respect of villages which were scattered about in the area covered by the 
“ earlier putni, and the ‘object of the second putni was to round up the estate. I 
“ do not think, therefore, that this ground has been made out,” - 


Apart from the point just dealt with, the putni lease actually 
granted is now challenged. The grounds of challenge may be 
compendiously and conveniently stated as follows :— 


“(1) It is said that the sanction was, upon a sound construc- 
tion of the letter of 20th February. 1890, merely a-sanction of a 
proposal to grant a putni. Their Lordships think the objection 
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to be trivial. This proposal had been made, it had been accepted, 
a contract was accord ngly completed on the subject, and it was 
that contract so completed-that was sanctioned. 


(2) It was said that the sanction contained the clause 
“provided that the amount be paid beforé the end of March, 
1890.” In che course of carrying out the bargain. some delay, - 
not very great, oceurrel. There was an exchange of views as to 
the actual -wording of zhe draft putni, but the document was finally 
settled by both parties. and on the 25th June 1890, Messrs. Watson 
and Company paid the salami of Rs. 30,000 to the official manager 
of the estate, viz., the Deputy Commissioner. This being done, 
it does not appear to their Lordships that it would have been 


‘open thereafier for a caallenge to be made, even by the Deputy 


Commissioner himself, or for the Commissioner’s sanction to have 
been withdrawn. 4 fortiori there appears no ground for sustaining 
such a challenge when put forward after a considerable lapse of 
years on behalf of the successor:of the debtor. 


'(3) The last objection is of a twofold character. It is urged 
that the sanction of the Commissioner, being a statutory requisite 
in virtue of the Chota Nagpur Encumbered Estates Act of 1876, 
‘of the rules thereunder, and of the Act of the Governor-General, 
No. V of 1884, such sanction was not given to the final and 
actual putni lease itself. This depends upon a construction, ës- 
‘pecially, af rula 16, which is in the following terms :— ` 


“ The power to lease unde: section 17 of the Act shall be subject to the follow- 
“ing provision :—N> lexse shell be given for any term exceeding three years with- 
“ out the sanction of the Depusy Commissioner, or exceeding four years without 
““ the sanction of the Commissioner.” 


Upon this point, thair Lordships are of opinion that when it 
is affirmatively established that a transaction itself in all its essen- 
tial particulars has obtained the sanction of the Commissioner, 
and when it is requisite zhat the transaction be carried into effect 
‘by the preparation of the appropriate deeds, a challenge merely 
on the ground chat the document ultimately prepared had not 
been.submitted for sanction cannot be sustained.. In administra- 
tive and departmental action, it must necessarily be the case that, 
formal details may have fo be entered upon in order to carry into 
practical effect. and put irto legal.shape, the arrangement to which 
sanction was adhibited. The first head of this objection accordingly 
fails. . And. ib was further urged that inany viewthe transaction 
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which was sanctioned was a transaction ‘of a grant-of a putni -lease 
to Robert Watson and Company, in other words to a firm of indi- 
vidual men and not to Robert Watson and Company, Limited, 7-e.; 
a different and incorporated persona. This demands careful .con-- 


sideration. There is this to be said for the objection, that the. 


persona in the latter case is different from the persona in the 
former, and that a change in the lessee or putnidar ought to be 
treated as a change in essentials. It may be added that a. putni 
lease of land, an agreement of an important and wide-reaching 
character might demand separate consideration, and point to a 
different conclusion when this essential was altered. Questions 
might arise, and difficulties suggest themselves with regard to a 
limited Company against whom legal remedies at law might not 
be the same as in the case of individuals, and public and adminis- 
trative considerations might come into play operative either in 
the way of restriction or refusal on account of a change in persona 
in the lessee. In the opinion of their Lordships, it is not necessary 
to pronounce any judgment upon this point in the present case. 
For their Lordships are of opinion that when the’negotiators in’ 
tle course of correspondence mentioned in their letters Robert 


Watson and Company, they did, in fact, mean and were perfectly . 


understood to mean Robert Watson and Company, Limited, the 
fact of the incorporation of the limited concern being well-known; 
and, indeed, one of the principal documents of the- case is the 
petition dated 14th May 1889, being the petition of Messrs. 


Robert Watson and Company, Limited, filing the account of the . 


money due to them. It may be’true that the limited concern is 
a different one from the previous and unincorporated firm, but in 
the language of the judgment of the High Courti— ki 
“The misdeseription does not, under the ordinary principles applicable to coli 
© matters, affeot the validity of the sanction or the lease. Though there was such 
“ a misdescription, it is perfectly clear what ‘was intended by the sanction, and 
‘that ib was intended that the lease should be given and taken by the persons who 
“are properly described as Messrs. Robert Watson & Co., Limited.” 
A point. was taken to the effect that the putni transaction 
could. not-be. held to have been ratified, seeing that it had not 


specifically taken into account the existence of khoorpoosh,.or ` 


maintenance rights, over the property sold. These could in no 


view have been affected for the simple reason that the interests cf _ 


third parties properly secured over the properties, were in no 
respect prejudiced, And as to the further point that in the event, 
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of tke discontinuance of these rights a certain reversion would 
follow tothe zemincar, their Lordships are of opinion that this 
reversiorary right not being in fact embraced within the grant, 
no prejudice to any such right has occurred. ane point accord- 
ingly fails. É 

Ther Lordships sre of opinion that the judgments of the 
Courts below are corect, and they will humbly advise His 
Majesty that the appeal he dismissed with costs. 

Solicitors for appellants: Theodore Bell and Co. 

Solicitors for respondents: Burton Yeates and Hart. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presant :—Sir Joan Wallis, Chief Justice and Mr. Justice 


Seshagiri Aiyar. 

Chandu atas Shinivasa Pai ... Appellant*® (Plaintiff. 
v. , . 

Koaja Povjari and others ... Respondents (Defts.) 


Martgage—Redemption—Mortyage for a term—Provision for payment of mort 
gage money Tithin a specified period—Redemption be fore expiry of the term aller: 
able. 

. Where a usufructuary morgage deed provided for the repayment of a portion of 
the mortgage debt ab the end ~f March 1910 and for the repayíent of the Palance 
“ within the and of March 192”. À 

Heid that the mortgage was redeemable at any time before the end of March 


1952, 

A provision for payment Ly the mortgagor on or before a certain date is ofi- 
cient mdication of an intentior to allow him to redeom before that date. 

Rose Amnal v. Rajaratzam Ammal! Chinnaswami v. Krishna Reddi 2 


followed. 
Baktawar Beaum v. Huscini Kanum, 3 and Bir Mokamed Rowther v. Nagoor 


Ravuther 4 d-stinguished. 

Appeal from the decree of the Court of the Subordinate 
Judge of =. Canara in C. S. No. 47 of 1912. : 

B. Sitarama Row fu AG ni 

K. Y. Adiga for Respondents. 

The Court deliverec the following 

Judgment :—In thə present case the mortgage provides for 
the repayment of part of the mortgage debt at the end of March 
1910 and for tne repayment of the rest “within the end of March 
1952” which we think must mean on or before the 31st March 
1952. There has been some difference of opinion as to whether 

A. 5. 16) of 1918. 25th March, 1915. 


1. (1898) I L. R. 28 M. 88. 2, (1506) 16 M. L: J. 146. 
$. (1914) LL. R. 86 A. 195. 3.0. 96 M.L.J. 474. 1. (1914) 27 M. L. J, 488, 








PART UI.) THE MADRAS LAW JOURNAL REPORTS. 87 


under a provision of this kind a mortgagor is entitled to redeem 
before the end. of thé period. It was held in Vadju v. Vadju 1 
and in Husaini Khanam v, Husain Khan 2 that he-was not. On the 
other hand it was held that be was, in Rose Ammal v. Rajarath- 
nam Ammal 3 and in Chinnasami Reddiar v. Krishna Reddy 4 


and in Purnachandra Sarma v. Peary Mohan Pal Das ë. The l 
recent decision of the Privy Council in Bakhtawar Begum v- 


Husaini Khanum &, on appeal from Hussaini Khanam v. Hussain 
Kham 2 lays down that ordinarily and in the absence of a special 
stipulation the mortgagor is not entitled to redeem before the 
“close of the period for which the mortgage was executed. , Their 
Lordships observed that the language used in that case “in nine 
years” was certainly ambiguous, and that much might be said in 
favour of the conclusion of the Allahabad High Court. It was 
however unnecessary to decide the point. Notwithstanding 
these observations, we think we are at liberty to hold following 
Rose Ammal v. Rajaratnam Ammal 3 and Chinnasaynt Reddiar v. 
Krishna Reddy 4 that a provision providing for payment by the 
mortgagor on or before a certain date isa sufficient indication of 
an intention to allow him to redeem before that date, especially 
where as here a stipulation is made applicable only to the balance 
of the mortgage debt. In Bir Mohamed Rowther v. Nagoor 
Rowther 7, there ‘appears to have been a fixed period for payment. 
We must accordingly reverse the decree and remand the case for 
disposal according to law. The costs will abide the result, The 
memorandum: of objections is dismissed. — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Seshagiri Iyer. 


Sathyabhama ... Appellant* (Plaintiff). 
v. - ; ; 
Kesavacharya . ... Respondent (. Defendant). 


Hindu Law—Widow— Right to maintenance—Unchastity—Reformation at 
time of suit—Maintenance secured by instriument—E fect o. f- 


"ES. A. No. 2506 of 1913. . ist April 1916. 
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- Where in a suit brought bya Hindu widow against her deceased husband’s 
brother for mtintenance, “he amount of which had been fixed. by agreement it 
was found thas. after the date of the agreement, the plaintiff had led an immoral life - 
but that, at tha time of tha suit, she had reformed her ways and was living with 
her people. 

Held, that the plaintif was not entitled to the rate of maintenance provided 
in the document but was ertitled to a starving allowance. 

Nagamma v. Virabhača l, Kandasami Pillai v. Murugammal 2 distingui- 
shed. 

S. A. No. 725 of 1912 fdlowed. 


Second appeal against the decree of the District Court of 
South Canara in A.S. No. 46 of 1913, preferred against the 
decree of the Court of the District Munsif of Puttur in O. S. 
No. 384 of 1912. 

H. Balakrishna Fao for appellant. 

B. Sitarama Rac Zor respondent. 

The Court delivered the following 

Judgment :—This is a suit by a widow against at deceased 
husband’s brother for maintenance. There was an agreement on 
the 30th April 1906 by which the amount was fixed. The plea 


` of the defendant is that since the date of the agreement the plain- 


tiff had been leading an immoral life and that consequently she 
is not entitled io claix maintenance. The Courts below have 
found that she did lead an immoral life, but that, at the time of 
the suit, she had reformed her ways and was living with her 
people. Mr. B. Sitarame Row wanted to argue that she had gone 
wrong with a Sudra, that that entails upon her degradation from 
caste and that consequently she is not entitled to any maintenance. 
But there is no finding lat the pregnancy which is found, was 
caused by cohakitation with the Sudra. We cannot allow that 
question to be argued in Second Appeal. 


On the facts found by the Courts below, the question for 
consideration is, whether the plaintiff is not entitled to what is 
called, “starving allowance’ from the defendant. It was argued 
in appeal that the fact that the maintenance was secured by a deed 
differentiated this case from Nagamma v. Virabadra 1. We 
cannot accept this contention. The instrument is only evidence 
of the amount wkich is payable as maintenance. The basis of the 
claim against the defendans being the duty to maintain, the fact 
that it is secured by a deed n writing is not a reason for holding 

1. (1894) I. L. R. 17 M. 392, a 2. (1895) I. L. R. 19 M. 6 
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that subsequent unchastity would not work a forfeiture. The decision 
in Bhup Singh v. Luchman Kunwar 1, related to a compromise 
which was arrived at regarding the claim of the widow for pos- 
session of the property as heivess. It was held that the subsequent 
unchastity .of the widow did not deprive her of this property. 
That decision has no -bearing upon the present case. The right 
to maintenance is dependent upon texts which do not affect 
succession or inheritance. 

There is no direct authority upon the question. The text of 
Manu in Chapter XI, S. 189 applies to all women entitled to main- 
tenance. Under that text’ ifa woman becomes unchaste she is entitled 
to a starving allowance. The Prayaschitta Kanda of Yagnavalkya 
Smrithi, (verses 297 and 298) lays down the rules regarding pro- 
visions to be made for women who have misconducted them- 
selves. It has been suggested. by the learned vakil for the 
respondent that these verses only apply to cases of women who 
have committed sins other than immorality ; but the concluding 
portion of the commentary of Vijnaneswara on the Smrithi makes 
it clear that the two verses are intended to cover cases of unchaste 
women. . The commentary is this: “To those women, who, 
though have suffered degradation (from caste) and for whom 
the ritë of presenting (disconnecting) water-libations, etc., have 
been performed, accommodation, (that is), a small cottage built of 
straws and leaves should be given in the proximity of the main 
(building of the) house. . Similarly food that is just sufficient for 
the maintenance of life and also raiment of a low description 
along with (the protection of) preventing her from being enjoyed 
again by another man should be given.” This last sentence 
makes it clear beyond doubt that the commentator had in mind 
the case of fallen women, . The text and commentary it is còn- 
ceded, apply to all women alike whether they be wives, widows 
of coparceners or mothers. Therefore according to Manu and 
Yajnavalkya women who have gone wrong should be given some 
maintenance. The punishment for their unchastity is that they 
lose their right to the ordinary rate of maintenance. As against 
these two texts, the well-known text of Narada has been quoted 
which says that if a widow of à coparcener is guilty of immora- 
lity, her maintenance should be resumed. This statement is 
quoted and commented upon by all the Smrithi writers (Mayuka 
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S. 8, placitum fi, Smrithi Chandrika, chapter XI, S. 34 and 
Viramutrodya chapter ILI, Part I, $.10). But in none if these texts 
is there a provision Dra woman who a and was subse- 
quently leading an honest life. 


It is not to be presumed from the omission to provide for 
such a contingency, that the resumption once made is to be irre- 
vocable and that the fallen woman who had reformed is to be deni- 
ed even a starving allowance. This question was raised in Visalatchi 
Ammal v. Amasang Sastri 1, but was left undecided. In. 
Nagamma v. Virabatra 2, the learned Judges following certain 
Bombay decisions held that a widow who'had misconducted 
herself was not entit-ed to maintenance. In the latest Bombay 
case Parami v. Mahadevi 3, the earlier cases are not approved. 
In the Madras case, “he question whether subsequent reformation 
would anake any difference was not considered. In Kandasami , 
Pillai v. Murugamneal 4, the learned Judges based the decision 
on the ground that tae fallen woman had tried to foist upon her 
husband a child who had been born of adulterous intercourse ; 
and ib was decided taat such a woman was not entitled even 
to a starving allowance. This decision in Kandasami. Pillai 
v. Murugammal 4, was considered by. Miller and Sankaran 
Nair, JJ., in S. A. No. 725 of 1912, and the learned Judges were 


‘of opinion that it shculd be confined to cases where the woman 


was continuing to lead an immoral life. In Nagalakshamma: v. 
Visvanatha Sastri 5, the wife was not shown to have repented 
of her misconduct. Mr. B. Sitaraina Rao argued that the decision 
in S. A. No. 725 of 1912 should not be extended to widows of 
coparceners. As pomted out already, both the text of Manu and 
that of Yajnavalkya nake no distinction between wives and other 
women, and we see no reason on principle why the widow of a 
coparcener should be in a less advantageous position than the wife 
on the question of being allotted a starving allowance. There 
are observations in Bomanath aliss Ramanund Dhur Poddar v. 
Rajonimoni Dasi 6, © the éffect that widows who had repented of 
their misconduct shold be given a bare maintenance. The recent 
decision in Parami t. Mahadevi 3, although it related to the case 
of a wife contains cbservations regarding the rights of other 








1. (1870) 5 M. H. O. R. 150 2. (1894) 1. L. R. 17 M. 392, 
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women to compassionate allowance. We see no reason for not 
applying the principle enunciated in that decision to the case 
before us. We think that the widow is entitled to some mainte- 
nance, although she is not entitled to the rate provided for in 
the deed. The courts below have found that Rs. 24 a-year may 
be awarded to her in this behalf. We accept that finding. We 
reverse the decrees of the couris below and decree maintenance 
at Rs. 24 a year, from January 1911 to the date of suit. Hach 
party will bear his or her own zosts throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice Ku- 
marasami Sastri. 


Andi Moopan and others... Appellants. * (Plaintiffs 1 to 4). 
4 6 ` 
V. P 
Muthuveera Reddy and Respondents (Defendants 1 and 2). 


another. 

Highway—Processions in—Right to carry —I nterference with right—Order of 
Magistrate prohibiting procession—Suit by aggrieved party for declaration ond 
injunction—Mainiainability—Special damage—Proof of —Necessity—C. P. C. of 
1908—O. i, R. 8—Sanction under, obtained subsequent to suit—Vatidity. 

Every citizen has a natural right to conduct religious processions through the 
public streets. Though this right may be restricted in the interests of public safety, 
or its exercise may be limited so that it may not infringe the rights of property pos- 
sessed by others, the burden will lie upon those who claim to impose fetters upon 
the exercise of such rights to establish the limitation. 


Sundaram v. Che Queen: Pomreusami v. The Queen 1, Parthasaradhi v. 
Chinna Krishna 2, Sadagopachariar v. Rama Rao 3, referred to. 

The right of every citizen ‘to pass through public streets in progession is a 
civil right. 

Vibudariya Thirthaswamy v. Bsocf Sahib 4, followed, Kandasami Mudali v. 
Subroya Mudali 5, referred to. 

Where a suit was instituted by four persons- claiming to be headmen of the 


Pallar community of a village for a declaration of their right to go in procession 
through certain public streets ofthe village on some specific occasions and for an 


injunction restraining the defendants, the Hindu inhabitants of the village, who 


had obtained an order from the Magistrate against plaintiff's passing in procession , 

from interfering with the exercise of the plaintiff’s rights, and the suit was resisted 
on the grounds, amongst others, that the rights claimed were not of a civil nature 

and that the suit was not maintainable because-there was no allegation of special 
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damage; held, thas (1) ths suit was of a civil nature, (2) the plaint as framed dis- 
closed a cause of action and it was not necessary to allege or prove any special 
damage, (8) chat the suit was maintainable, even though the plaintiff would have 
a remedy in the criminal zourts on the facts alleged, and (4) that the case was à 
fit one for the grant of an injunction. 


A suit instituted without obtaining sanction under O. 1, R. 8, of the Code of 
Civil Procedure, 1908, car be validated by such sanction subsequently obtained. 


Even in casés where ən actual offence is threatened, it is not the law that 
recourse must be had to tae Criminal Courts, before seeking redress in the Oivi] 
Courts. i 

Second appeal from the decree of the Court of the Temporary 
Subordinate Judge of Trichinopoly, in A. S. No. 64 of 1913, pre- 
ferred against the decree of the Court of the District  Munsif of 
Kulitalai, in O. S. No 540 of 1909. 


S.T. Svinivasa Gopalachari for appellants. 
S. Sriniva.a Iyangar for respondents. 
The Court delivered the following 


Judgment :—The suit was originally filed by four persons 
who styled themselves the headmen of the Pallar community, to 
establish their right fo go in procession through certain public 
streets on some specific occasions. The Hindu inhabitants of the 
village to which the parties belong were arrayed as defendants. 
The defendants denied the right claimed by the plaintiffs. They 
had obtained an order from the Deputy Magistrate on the 20th 
July 1909 against the vlaintiff’s passing in procession through the 
streets. The District Munsif without taking any evidence came to 
the conclusicn that the defendants had no right, on the pleadings, 
to obstruct tha plaintiffs, and relying on the decision in Kandasami 
v. Subaroya Mudali| gave the plaintiffs the decree as prayed for. 
On appeal the learnec District Judge drew attention to the fact 
that the suit was not instituted under O. 1, R. 8, and that there 
was no allegation of amy special injury having been sustained by 
the plaintitis. He also referred to the fact that the averments of 
the plaintiffs were not definite regarding the road and the ocea- 
sions during which the procession had to be carried through. He 
therefore remanded the case for disposal to the District Munsif. 
After remand the plaintiffs obtained sanction under O. 1, R. 8. 
They also file] an additional statement of their claim. The par- 
ticulars of their right a= set out in the revised judgment of the 
new District Munsif, at page 21 of the printed paper: Broadly 


ii T 1 909) I. L. R. 32 M. 418. 
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speaking, the claim of the plaintiffs is that they are entitled to 
proceed in procession from their hamlet along’ the public streets 
with music and tom-tom, (1) on the occasion of taking articles of 
worship to the Hindu Temple, (2) on the occasion of receiving 
brides and bridegrooms during or after the marriage, (3) on the 
occasion of taking presents to their masters’ houses when any 
marriage or death took place, and (4) on the occasion of proceeding 
to the Christian temple to drag the.car. 

` The defendants denied all these rights, and also stated that 
the- rights claimed were not of a civil nature. 

The two main issues in the case were (1) whether the reliefs 
claimed in the plaint are cognisable by a Civil ‘Court, and (2) 
whether the plaintiffs have established a custom for passing in 
procession, in the way alleged by them, through the public streets. 
On these issues the District Munsif came to the conclusion that 
the rights of the plaintiffs were made out and gave them a decla- 
ration and injunction restraining the defendants from interfering 
with the exercise of the plaintiffs’ rights. The Subordinate Judge 
who heard the appeal rested his judgment solely on the ground 
that the right claimed by the plaintiffs is not of a civil nature and 
dismissed the suit: This second appeal has been preferred against 
his judgment. 

We are clearly of opinion that the suit is of a civil nature. 
Every citizen has an inherent right to conduct religious proces- 
sions through the public streets. This natural right may be 

. restricted in the interests of public safety ; or its exercise may be 
‘limited so that it may not infringe the rights cf property possess- 
ed by others. The burden will be upon these who claim to 
impose fetters upon the exercise of such rights to establish the 
- limitation. The principles which have been guiding courts in 
India in granting relief in such cases have been well laid down 
by Sir Charles Turner in the cases Sundaram v. The Queen: 
Ponnusami v. The Queen 1. See also the decision in Parthasa- 
radhi v Chinna Krishna 2 and the decision in Sadagopachariar 
v. Rama Rao. The latter decision was: affirmed in appeal 


by the Judicial Committee of the Privy Council in the case of. 


Sadagopachariar v. Krishnamoorty Rao 4. In the case Veera- 
raghavachariar v. Emperor 5 Mr. Justice Bashyam Iyengar inclines 


1. (1888) LL.R. 6 M. 203. .2. (1882) LL.R. 5 M. 304. 
3. (1902) LL.B. 26 M. 376. 4. (1917) I. L. R. 80 M, 185. 
5. (1909) T. L. R. 26 M. 554. ` 
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Andi Moopan to the view that an assembly passing through a highway chanting 
NGANG prayers cannot be said to be engaged in the performance of a 

Reddy. religious worship, unless it can be proved that the highway was 
i dedicated subject to such a user. Mr. Justice Subramania Aiyar 
expresses a more dec:ded opinion and said that the use of a high- 
way for carrying prozessions is not its natural or legitimate user. 
In a later case Kandasami Mudah v. Subraya Mùdali 1, Benson 
and Sankaran Nair, JJ., expressed doubts regarding the correctness 
of the position taken up by these learned Judges. Having regard 
to the decision of the Judicial Comunittee in the case, Sadagopa- 
chariar v. Krishnamoorthy Rao 2 and to the long course of deci- 
sions on tke questioa, we must hold that the right of every 
citizen to pass thrcugh public streets in procession is a civil 
right. The decision in Vibudapriya Thirthaswamy v. Esoof 
Sahib ® scpports tkis view. In the case, Chandu: Datt Vyas 
v. Babunandan +t, the question did not relate to the right of pro- 
cession. “ke Bowoay High Court has accepted the view 
enunciated in the case Sadagopachariar v. Rama Rao®: Vide 
the decision in Basalingappa Parapa v. Dharmappa Basappa ê. 
The Subordinate “udge is therefore wrong in dismissing the 
suit on that ground.. As he has, however, expressed his con- 
currence with the tindings of fact arrived at by the District 
Munsif, we shall preceed to deal with the arguments addressed to 
us in appeal in regard to them. í 


A subsidiary question was raised on behalf of the respondents 
that as the plaintiffs alleged no special damage, they had no cause 
of action to maintaia the suit. In the original plaint the plaintiffs 
asked for a declaration, as headmen of their community, that they 
were entitled to macch in procession through the public streets. 
The cause of action was the infraction of their individual rights. ° 
They also referred to the order passed by the Magistrate pro- 
hibitmg them from going in procession. Under these circum- 
stances, the plaintiffs were entitled to maintain the suit to 
vindicate she right denied to them. See the decision in Muthayya 
v. Sudaleimuthu 7 and the decision in Kandasami v. Subba- 
raya Madali 1. In the case Hussain Sahib v. Narasim- 





1. (1909) I.L.R. 82 M478. 2. (1907) I.L.R. 30 M. 185 s.c. 17 M.L.J. 240 P.C. 
8. (4910) L L. R. 35 X. 98. 4. (1910) I. L. R. 82 A627. 
5. (1902) LL.R. 26 M. 376. 6. (1910) I. L. R. 34 B. S71. 

7. (1909) 20 M. L, J. 119, 
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happa 1,- the plaintiff alleged no special injury, but claimed a 
right which was common to him and to the general public. The 
learned Judges held that such a suit was not maintainable. The 
case Kandasami Koundan v. -Karuppanna Koundan 2, lays down 
a similar proposition. On the other hand, in the case Siddeswara 
v. Krishna, 3, Mr. Justice Muthusami Iyer points-out that 
although a right litigated may be common to the plaintiff and to 
the other members of the ‘public, there will be a right of action, 
if the injury suffered is special to the plaintiff.” The case of Afzul 


Miah v. Nazir Mahammad 4, emphasises this principle. We are :. 


_ of opinion that the plaint as originally framed disclosed a cause of 
action which affected the plaintiffs injuriously and that it was not 
necessary to allege or prove any special damage. 


Moreover, whatever, may have been the defect in the origi- 
nal. plairit, that has been cured by the permission obtained, after 
remand, to sue under 0. 1, R. 8. Ib is now settled law that a suit 
instituted without obtaining sanction under the said order can 
be validated . subsequently.’ See Srinivasachariar v. Raghawa- 
chariar 5, Chennu Menon v. Krishnan 8, Fernandez v, Rodrigues 17, 
Baldeo Bharathi v. Birrgir 8 and Kalu Kalur v. Janmeah 9. 
The objection must be overruled. 


Tt was also contended that as the substance of the grievance 
amounts to a criminal offence contemplated by the. defendants, 
no civil suit will lie, and that the only remedy was by way of 
indictment. We see no force in the argument. Even in cases 

-where an actual offence is threatened, ib is not the law that 
recourse must be had tothe Criminal Court beforeseeking redress-in 
“the Civil Courts. See the decision in Ezparie Bau, in re Shep- 
herd 10, and the decision in thè President of the Talug Board Coon- 
dapur v. Burdi Lahshminarayana Kampthi\!, The decision 
in Attorney-General v. Sheffield Gas Consumers Company! and the 
decision in The Emperor of Austria v. Day18, were cited to show 
that that no injunction should be granted in such cases. We do 


1. (1919) 28 M. L. J. 539. 2. (1918) 14 M. L, J. 609, 

3. (1890) I. L. R. 14 M. 177. 4. (1895) I. L. R. 22 0. 551. 
5. (1897) I. L. R. 23 M. 28. 6. (1901) L L. R. 25 M. 899. 
7. (1897) I. L. R. 21 B. 784. 8. (1900) I. L. R. 22 A. 269. 
9. (1901) I. L..R. 29 C. 100. 10. (1879) 10 Oh D. 667. 

ll. {1907) I. I. R. 81M. 64. 12. (1853) 48 E.-R. 119 at 195. 


| 18. (1861) 45 E. R. 861. 
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not think that these cases have any application. Under the 
Specific Relief Act, where the injury isof such a character that 
pecuniary damage will not afford sufficient -relief, or where-it is 
necessary to avoid 1aultiplicity of judicial proceedings an, injunc- 
tion will be granted The present case is eminently a fit one for 
the grant of such.a prayer. ; 

- - We must reverse the decree of the lower appellate Court and 
restore that of the District Munsif, with costs in this and in the 
lower appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
2 Present:---Mr. Justice Seshagiri Aiyar and Mr. Justice 

Kumarasaini Sastri. f 

Venkataperumal Rau Bahadur Varu, Appellant * in 0.. M. A. 
Rajah of Karvetmagar, minor by Nos. 286 (to 290 Peti- 


guardian W. A. Varadachariar. tioner). 
K v. h j 
Venkata Reddi and others .... Respondents. 


(Counter-Petitioners.) 

Civil Procedure Cudr, Ss. 47, 78--Order for rateable distrihution—Appeal by 

iudgment-debtor—Maintcinabilty—Execution application—Grant of all reliefs 

prayed for—No formal cider of dismissal—Effect—Mortgage decree—Provision 

for recovery of deficiency from the person and other property of the judgment- 

debior—Rateable distribuzion—Right of decree-holder—Decree, irregular in form, 
not to l2 questioned in execution 


A party to whom a rizht of appeal i is given (if he comes under S, 47 of the. Code 
of Civil Procedure) shoulc not be deprived of it, unless the Code expressly denies it 
to him Orders under S. 78 are appealable if they affect parties fo the shit. 

Sunder Singh v. Grasi 1, Krishnabhupati v. Vikrama Deva 2, ‘Referred to. 
Balmer Lawrie È Co., v. Jadunath Banerjee 5, Chennamma v, Rajah of Karvet- 
nagar 4, distinguished. ` 

A mortgage-decree (fcr sale) provided for the recovery ofany deficiency that 
may arise after the application of the sale proceeds towards the mortgage-debt, from 
the person and other properties of the judgment-debtor. The decree-holder applied 
for execution in 1905 anc obtained all the reliefs he had prayed for. No formal 
order, however. was passed dismissing the application from the list of pending 
applications. In 1912, assets’ were realised in execution of other decrees against the | 
same judgment-debtor «nd were paid into Court. Thereupon, the mortgagee 
decree-holder applied for zateable distribution. Held, that he was entitled to claim 
rateable distribution of ths assets in respect of the balance of his decree amount 

Though all the reliefe asked for by the decree-holder in the application of 1905 
had been obtained by him. still it was the duty of the Court to have fixed a date for 
the final dispusal of the application and the fact that it had not done so, had the 


* CMA. No. 286 to 290 of 1913. Ist April 1915. 


1. (1896) 1. L. R. 13 A. 410. 2. (1894) I. L. R. 18 M. 18. 
3. (1914) I.L BR. 4&3 Cal 1. 4. (1914) I. L. W. 284, 
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effect of keeping the application of 1905, pending so as to entitle the decree-holder 
to apply for rateable distribution. - ; < x 
Tiruchittambala Chetti v. Seshayyangar L 
Per Seshagiri Atyar, J.: The faot that the decree-holder moved: the Court éaly 
for particular remedy open. to him cannot lead to the inference that he was not 


entitled to ask that his decres be satahod by other means which the law enables him , 
to adopt. 


Per Kumarasawmi Sastri, J.—The mortgage-decree in question was hoti in 
accordance with the provisions of the Transfer of Property Act, but’the iregularity ? + 
could not-be questioned in execution proceedings. -- -b a 

„ Rajah of Kalahasti v, Venkataperumal 2 refered to. 


' Appeals against the orders dated 25th January 1913 of thie: 
District Court of North Arcot, in C. M. P. Nos. 898, 899, 900, 
901 and 904 of 1912 (E. P. Nos. 124, 88, 183, 185 and 82 of 
1905 in O. S. No. 5 of 1897, No. 22 of 1889, No. 11 of 1889, 
No. 24 of 1889 and No. 11 of 1886 respectively), | ~ ee 

“The, material facts are seb out in the judgment of” f Kuminin, 
swami Sastri, J. 

l L. A. Govindar aghava Aiyar for appellant. 

M, Krishnamachari, V. Parthasarathy Manyar and R. y. 
Venkataramana Rao for respondents. 

. The Court delivered the following | 

ui. Judgment (on the preliminary objection) :—The respondents 
in.these connected appeals obtained mortgage-decrees against the 
appellant. These decrees provided for the recovery of the balanee, 
from the person and the other properties of the judgment-debtor. 
Certain properties, not included in the mortgage to the- respon- 
dents, were attached in execution of two other decrees against. the 
same judgment-debtor ; the realised assets were paid into Court. 
The present respondents applied for rateable distribution and not- 
withstanding the objection ofthe judgment-debtor, the applications 
were ‘granted. The judgment-debtor has appealed.: A preli-. 
‘minary objection is taken that as the order was passed under S. 78 
of the Code of Civil Procedure, against which no.. appeal is pro- 
vided by S. 104 of the Code, no appeal should be entertained:.. It 
| is conceded that the question agitated in these applications relates 
io the execution of the decrees between tlie parties to the suits in 
which the decrees were passed, Prima facie, th-refore, the 
order is appealable as falling under S. 47 of the Code of Civil 
Procedure. Has that right of appeal been taken away-in the pre- 
sent -case by 8. 73? That section does not say- that- no 


1 (1981) I. L. R. 4 M. 883. 2. (1911) 21 M. L. J. 1086, - 
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appeal shall lie against orders ` passed under it: It is by the 

omission to provide for an appeal in S. 104 that it is argued- 
that an appeal is not given against the order. It has been held 

with reference to orders passed under O. XXI, R. 63, that if the 

adjudication was besween the parties to the suit, although the” 
matter may arise in & claim petition, an appeal will lie under S. 47 

of the Code of Civil Procedure. This principle was r-cognised 

both under the old and the new Codes. See Sunder Singh v. 

Ghasi 1 Krishnabhugati Deva v. Vikrama Deva 2, Vengappayyan 

v. Karinpavakal Pa-vali 8, and Kali Prasanno Ghosh. Shaikh v. 

Shaikh Golam Rahman 4. On the analogy of these decisions, we 
are of opinion that orders passed under S. 73 of the Code of Civil 

Procedtre are appea able, if they affect parties to the suits. ‘In 

Jagadish Chandra Saha v. Kripanath Saha Bb, and Kashi Ram v; 
Mani Fam 6, the contest was between rival decree-holders. They 

are not governed by 5. 47 of the Code of Civil Procedure. This 

distinction was poiniedly referred to in Balmer Lawrie and Co., 

v. Jadenath Banerjee T. But our attention was drawn to the 

judgment of Sankaran Nair and Ayling, JJ., in Chennamma v. 

Rajah cof Karvetnagar 8, which at first sight appeared to be 

direct authority in fa~our of the respondents. In that case, the ap- 
pellant was one of the decree-holders. To him the provision of 

clause (2) of S. 73 of tne Code of Civil Procedure will apply, and he 

can have the remedy by way of suit if the order goes against him. 
The judgment-debtor cannot avail himself of the right of suit 

which that sub-clause provides. The present case may be distingui- ` 
shed from Chennamma v. Rajah of Karvetnagar 8 that ground. We 

think that a party to whom a right af appeal is given, if he comes 

under =, 47 of the Cede of Civil Procedure should not be deprived 

of it, unless the Civi. Procedure Code expressly denies it to him. 

As we tind no such denial in S. 73 of the Civil Procedure Code, 

we must hold that an appeal lies. We overrule the preliminary 

objecticn. à 


[The appeals then came on for hearing on merits,on the 
same day (19th Mareh, 1919). 





. 11896) I. L R.1E A. 410. 2, (1894) I. L. R. 18 M. }. 81. , 


1 
3. (190211, L. R. 36 M. 501. | Na” 4, (1914) 18 C. W. N. 910. (< 
og, (1908; I. L. R. 86 ©. 180. ... _ 8 (4892) I. L. R. 14 A. 210. ;.. 
vq (914: 1. D. R. 450. 1. ` © 8. (1914) 1 L. W. 284. = | 
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The Court delivered the following 
‘ - Judgments :—Seshagiri Atyar, J.:—I have had the aia: 
tage of reading the Judgment which my learned brother is about 
to deliver. I entirely agree with his conclusions. The respon- 
dents are entitled to rateable ‘distribution, even though their 
decrees are on mortgages. The order for payment of the amount 
from the person and the other properties of the judgment-debtor 
was-also obtained in these cases. See Abdulla Sahib v. Doctor 
Oosman Sahib 1, and Gatti Lal v. Bir Bahadur Sahai 2, It is 
` not disputed that no formal order was passed disposing of their 
execution applications. Under the old Code of Civil Procedure, it 
was held that even when an application was “struck off,” it must 
be taken to be siill pending, as the law provided no procedure 
for- taking such a step, Sasivarna Tevar v. Arulanandam Pillai 8. 
In the present Code, there is an express provision for dismissing 
an execution application when no further step is taken by: the 
decree-holder. It is clear, therefore, that until that step is taken 
uuder the new Code, the application is on the file of the Court, 
The fact that the decree-holder moved the Court onl y for a parti- 
cular remedy open to him cannot lead to the inference that he 
was not entitled to ask that his decree be satisfied by other means 
which the law enables him to adopt. The District Judge is right 
in treating the applications of the respondents as pending at the 
time that the claim for rateable distribution arose. These appeals 
< must be dismissed with costs. There will be no costs in ©. M. 
A., 289. 

Kumaraswami Sastri i, J.:—These are appeals against the 
orders of the District J udge of North Arcot, declaring that the Tes- 
pondents are entitled to rateable distribution out of the sale proceeds 
realised in E.P. Nos. 78 of 1905 and 108 of 1906. The respondents 
obtained mortgage decrees against’ the appellant which directed 
_ that the judgnient-debtors should be personally liable'for any 
deficiency that may arise after the sale proceeds have been applied 
towards the amounts due on the decrees. Though the decrees were 
not in accordance with the provisions of the Transfer of Property 
Act, the irregularity cannot be questioned in execution proceedings. 
Raja of Kalahasti v. Venkataperumal Rajali +. The respondents 
n therefore, decrees for money and would be entitled’ to rates 

(IIHT LL. R. 28 M. 224. s. o. 14 M. D.J iL 2. (908). L. R, 27A 1586: 





5. "(1897) I. L. R. 21 M. 261..5.0 8 M. L J. 18. 4. (1911) 21M. L.J 1086. ` 
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able distribution if they had applied for execution and their appli- 
cations were still undisposed of, and on the file at the date when 
assets were realised in execution of the decrees in H.-P. Nos. 78 
of 1905 ana 108 of 1996. Tiruchittambala Chetti v. Seshayyan- 
gar 1. f 

The respondents n 1905 filed execution applications on the 
decrees obtained by ta2m which prayed for (1) issue of notices 
to the judgment-debtors under S. 248 of the Old Civil Procedure 
Code, and (2) sale of the mortgaged properties, leave being given 
to the decree-holder to bid. Orders were passed granting the 
reliefs and it is admittel that the decree-holders obtained all the 
reliefs they had prayed for. For some reason or other, (not 
explained) no formal o~ders were passed taking the petitions off 
the file of pending exec tion applications and the District Judge, 
treating the applications as pending, ordered reteable distribution 
on the applications of the decree-holders. 


The question for decision is, whether execution applications, 
praying for specific reliefs which were all granted several years 
before assets were realised, and on which no further reliefs could 
be asked or granted, car be said to be still on the file and undis- 
posed of, because no inal orders have been passed taking them 
off the file of pending applications. 


The point is not free from difficulty. When an execution . 
petition is filec, and the Court either rejects all or some of the 
prayers, it ‘has to pass final orders to that effect. If all, or any 
of tke prayers are granted, the decree-holder has to obtain the 
appropriate reliefs by teking further steps either on the execu- 
tion petition or in interlocutory application on the execution 
petition, When he has obtained all the reliefs he asks for, all 
that remains to be done on the execution-petition is to regard the 
fact that the petition has been disposed of. The court cannot do 
anything further. It is argued by Mr. Govindaraghava Aiyar that 
anything that tae Court night do after all the prayers have been 
granted and rel.efs sough, obtained by the decree-holder will only 
be purely ministerial and for statistical and ‘not judicial purposes, 

There can be little loubt that only a formal order can be 
passed on the p2tition aft-r all the reliefs prayed for have been 
granted and obtained by: he decree-holder ; but it does not flow 

1. (4881) I. L. R. 4 M. 888. Do aei 








. Civil Rules of Practice contemplate final orders being passed on 
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that the order is not a judicial order simoly because it records 
that the execution petition has been disposed of. Many purely "". 7° 
formal orders are still judicial and not ministerial. The Madras“ ae 
Venkata 
execution petitions. Rule 167 of the Civil Rules of Practice re- edi. z, 
quires that, when orders for sale are passec, the execution petition 
shall be adjourned to a fixed dateand clearly contemplates final 
orders being passed by the Court on the petition after the sale has 
been confirmed. 

It was the duty of the Court to have fixed a date for the final 
disposal of the execution petitions and tha fact that it did not do 
so has the effect of keeping the applications pending till final 
orders ave passed. 

I am of opinion, that the District J ucge was right in treating 
the execution-petitions as pending and dismiss the appeals (except 
C. M. A.289) with costs. => 


-IN THE -HIGH COURT OF JUDICATURE AT MADRAS. 
; [FULL BENCH.] 
Present :—Mr. Justice Oldfield, Mr. Justiée Seshagiri Aiyar 
and. Mr. Justice Napier, 


The Public Prosecutor ` ... Appellant* $ ' 
v. 
.. Kottaparambath Maliyakkal Kediri Accused. 
Koya Haji. | 
. Criminal Proceduie Code, 8, 233—Joint trial af two separate calendar casts— Pao 
Mlegality—S: 587, “Applicability of~—Practice—Division Bench of High Court hear- v. 
ing criminal cases—Power to entertain appeal thouga Admission Court sitting. Malivakkal 
The fact thata single Judge sitting in the admission Courtiis admitting Oriminal Kove Tae 
appeals does not preclude the Bench disposing of criminal work from entertaining di 
appeals presented thiough the Bench Clerk. 
.” Powers of Benches are to be determined by reference to the rules made by the 
High Court and nol, by the notes inthe cause list which are merely instructions for 
the guidance of parties and practitioners. 3 : 
Where the magistrate framed separate charges and also numbered them as 
distinct “cases, but when the witnesses came to be cross-examined he lost sight of ‘a 
the necessity of-keeping the two trials separate and allowed the withesses to ba 
cross-exgmined promiscuously in “respect of both the charges. 
Held, that the trial was illegal and the illegality could not be cured by s. 587, 
Criminal Procedure Code, ~= ik 


. - Where after en illegal trial, the accused are acquitted and an appeal is 


` preferred, tha High Court cannot itself convict tha accused, but can only direct a 


re-trial. F ; : 
© * Or, A. No. 159 of 1915 18th April 1915. 
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-In this case their Lordships refused to direct a re-trial having regard to the 
time that had elapsed from tks date of the alleged offence. 

Per Nerier, J. Obiter—The decision in Subtramania Aiyar v. King- Emperor 
does not compel the court t hold that i in no case a misjoinder of charges or a 
failure to sry charges separetely can be an irregularity within the meaning of, 
S. 537, Criminal Procedure ode, but that Section cannot be availed of in an 
appeal against accuittal so as fio justify the Court i in convicting the accused c on 
the appeal. 


Appeal under section 417 of the Code of Criminal Proce- 
dure, 189€, against the acquittal of the aforesaid accused by the - 
Additional District Mag strate of Malabar, in Calendar Case No. 4 
of 1914 on his file. 

This Appeal came on for hearing on Wednesday, Thurs- 
day, Friday, Monday and Tuesday, the 21st, 22nd, 23rd, 26th 
and 27th days of April 1915.: 

‘Publis Prosecutor Nugent Grant in person. 

T. Rishmond and 2. Ramaswami Mudaliar for the accused. 

The Court delivered the following 

Judgments :—Oldfi:ld, J:—The accused has been acquitted in 
C. C. No.4 of 1915 on a charge of offence punishable under 
5. 420, Indian Penal Code, by the Additional District Magis- 
trate of Malabar. A learned Judge thought it necessary to take up 
the case in the exercise ef this Court’s powers of revision. Whilst 
it was undar the consideration of a Bench, Government instructed 
the Public Prosecutor to file the appeals, which are before us 
against the accuittal in D. C. No. 4 and C. C. No. 5, a connected 
case. I deal at present with the former. 


A pre.iminary objection to the hearing of both appeals has 
been made that they weze not legally presented and that they can- 
not be proceeded with, because the provisions of S. 421 of the 
Code of Criminal Procedure have not been complied with, inas- 
much as tke appeals were not duly presented to this Court and 
they were not perused and notice was not ordered by a Judge 
empowerec fcr those 2urposes. The facts are that the Bench 
above referred to issued notice to the Public Prosecutor to appear 
at the further hearing of the revision case and also to inform the 
Court whether Government intended to appeal. He appeared and 
then handed ir the appeals by Government now under disposal 
to the learned Judges, who perused them and ordered notice 
forthwith. 








1. 0901) I. L. R. 25 M. 61, 
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' -As regards presentation no special method is enjoined in the 
Code.of Criminal Procedure; and therefore the question is one 
of administrative convenience alone. So long as there is, as there 
was in this case,'an actual presentation to'an officer of the Court, 
such as a Bench Clerk or to one of the Judges, its members, 
Iam not prepared to hold that the presentation was invalid. 
As to: compliance with S. 421, the accused relies on the 
note published as part of the weekly sittings list “ Urgent 
Criminal Appellate Side motions will be heard by the Bench 


before which the Criminal work of the week is posted (and 


must be moved at 11 a. M.), unless an admission Court is 
sitting in which case, if the motion can be heard by a single 
Judge, the application must be made before the admission 
Court” and argues that, as an admission’ Court constituted by a 
single Judge, was sitting on 15th March 1915, the date on which 
orders were passed under S. 421, that Court alone, and not 
the Bench of two Judges, was competent to peruse the appeals. 
It is a sufficient answer to this objection that under Section 13, 
Charter Act, rules for the exercise of the High Court’s appellate 
` jurisdiction by one or more J udges or by Divisional Courts can be 
made only by such High Court, the powers of the Chief Justice 
being . only those conferred by $S. 14 to determine which 
Judges shall sit alone and which in Divisional Courts. It is by 
reference to the rules so made that the respective powers of 
Judges sitting alone and of Divisional Courts must be ascertained, 
not by reference to the notes to the sitting list, which are merely 
instructions for the guidance of practitioners and parties. The 
rules made by this Court are -contained in the Appellate Side 
Rules; and under Rule 1 (1) (f) applications for the admission of 
appeals from the judgment of any Criminal.Court are ordinarily 
to be made before a single Judge. This does notin terms, and is 
not intended to, deprive the Divisional Court, constituted . for 
the disposal of Criminal business, of the right to exercise its ‘powers 
in special cases, such as those before us, in which convenience and 
the acquaintance with the circumstances, which the two learned 
Judges concerned had, rendered their intervention specially 
advisablé. | This < bjection must therefore fail. 


1 turn next to an argument relating to the conduct of the 
proceedings in the lower Court, on which Mr. Richmond, who 
appeared for the accused has relied, as a comprehensive answer to 
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thé appeal, :n so-far as the substitution of a conviction for- the 
acquittal is asked for, and not mer:ly an order for a re-trial. The 
relevant facts are thet both C. C. No. 4and C. C. No. 5 were 
instituted by the same complainant by the presentation of only 
one complaint, conteining all the allegations necessary to the 
establishment af both cases, those allegations being shortly 1 that 
accused had cheated tte Bank of Madras in connection with certain 
bills of exchange and also by a false representation, contained in 
Exhibit K as to the amount of his assets. The Magistrate in. 


‘Spite, Mr. Richmond alleges, of his D NG recorded the 


prosecution evidence tendered on behalf of the complainant continu- 
ously without discriminating’ between that which was relevant on 
each of thess two charges, examining each witness once as to all he 
knew regard:ng both end questioning accused under S. 342 Gri-, 
minal Procedure Code, only once. He then, as his diary shows, 

“split” the casa into C.C.-Nos. 4 and 5 and proceeded to the fur? 
ther cross-examination of the prosecution witnesses, which accused 
had claimed under S. 256 (1). It is not clear whether he bore in 
mind that he had two distinct cases to try during the, cross-exami-, 
nation of lst prosecution witness. For pari of itis hsaded C. Ci- 
No. 5. But his attemps to do so, if he made one, was ine‘fective, 
since that par’ of the crdss-examination is in fact relevant rather to` 
C.C. No. 4. And in ary-case theattempb was abandoned - almost 
immediately, no such distinction:bsing madein the cross-examina: 
tion of third prosecutior witness, who deposed regarding both the | 
bills and Exhibit K, oro? other witnesses. Subsequently one written 
statement was filed by the accused under S. 256 (2), and both 
cases were dispos2d o? i2 one judgment. Mr. Richmond argues 
that this was one trial of separate charges of distinct offences, which 
offerided agaizst S. 232;‘that the trial was therefore not a legal 
one ; and that, before accused can be convicted by this or any Court, 
a legal trial must be heH. 


There is no doubs that the offences in question in -the two 
cases were distinct, and it is not suggested that Ss. 234, 235,236 or . 
239 is applicable. It is also in-my opinion the fact, although two 
charges were framed, cne trial only was held. For except 
in that respect the proczedings were, as pointed out above, 
in évery way similar to those, which would have taken ‘place jir, 
one trial’ It Las not been shown how §. 233 is not in point; and 
accordingly the learned Public Prosecutor's efforts -have been’ 
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-directed mainly -towards “establishing: that- There: is ih. “question 
a an irregularity,‘ to which $. 537 is applicable’ 

-' Tais contention requires close: sor btiny, because, the-é fect of ‘the 
leading case on the subject, Subr amania Ayyar v. King Emperor 1, 
is to discountenance any liberal application-of te section and be- 
cause it i in’ ‘terms inapplicable; as the Publie®: Prosectitor would 
apply if ‘here, to sustain. the validity of a "tral, attacked by the 
accused only incidentally and not-to resist directly a claim: to the 
reversal or alteration ofa decision i in | reference, , appeal or revision, 


ay enacts that such a ‘teal as, that which has taken place 
here shall not be permitted, ” it. cannot be said. “ that’ this‘ con; 
travention of the Code comes : within the dé éGription of error, 
omission. or irregularity. ” | This. principle- was applied to. facts 





Koeri v. Empor or, 2, and Raman: Diari pan vi Emper or 3, the 
latter case being authority also for a strict construction of 8. 233. 
The onj y conclusión Ican teseh is that S. 537 t is inapplicable ; and it 
is ‘therafore useless to follow the Public Prosecutor’ in his contén= 
tions that no failure of justice has baen occasioned by what occurred 
or tha’ the accused did not’ raise his chjection-to it at a sulfidiontly 
early stage in the proceedings. Apis 

As accused has undergone. no legal trial, he cannot tes con- 
victed and sentenced by us; and if: we are to- take action, the only 
coursé open to us is to order. that he be tried-a second time. TE 
is ‘no ‘doubt true’ that in two respects the -case is one,, in which 
interference with a decision, ‘of acquittal : could ‘be justified.” “For 
it is one “of ‘publi¢ ` importance ` since the establishment of the 
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charge would mean that accused. “_préfitéd largely by conduct subs. Ni: 


versive df thè ‘existing system öf ‘mercantile credit; and it is not 
in my opinion legitimate in one judgment to:hold that accused has 
not-beén ‘tried legally and to reach a conclusion that he is guilty! 
though the full argument we heard ‘on the merits demonstrated“ 
that the Magistrate dealt most ‘inadequately with one question ofi 
fundamental importance and never ‘came to- close ' quarters “with ! 
the evidence. On the other hand the charge’ deals- with events “ in; 


October. :1910 and was-made over taree™ years: Tater on the 15th 
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May 1914. The explanation given for this delay is that accused’s 
accounts and other documents, on which the prosecution: largely 
depends were not accessible to the complainant Bank, until 
proceedings in another case' against accused had ended in this 
Court in September, 7912. But I am-not satisfied that the subse- 
quent interval is ot excessive ; and itis clear that after so long 
accused would labour under great disibilities. In the circumstan- 
ces I do not think that the case is one for retrial. In my opinion 
therefore the appeal must be dismissed. : 

Seshagiri Aiyar, J :—I have come to the same conclusion. 
Mr. Richriond has raised the objection that the appeal is not 
properly before us. The facts he relies on for this contention are 
these. The Public Prosecutor presented the appeal petition to. 
Spencer and Coutte- Trotter, JJ., in court’ through the Bench 
Clerk on the 15th March 1915. On that date, Mr. Justice Ayling 
was sitting in the admission Court. Consequently it was not.-com: 
pétent to the learned Judges to admit the appeal., 


Before dealing with the objection, a few further facts may be 
stated. Under the orders ofa learned Judge of this Court, the 
records of fhe presens case were called for by the High Court, 16 
was numbered as Criminal Revision Case No. 782 of 1914. On 
the 4th March, the learned Judges who heard the case sent a 
notice to the Public Prosecutor calling upon him ‘to inform the 
Court whether the Government was prepared to file an appeal 
against the acquittal. and whether he would make any further 
representation in the matter. The Revision Case was adjourned 
to the 15th March. On this latter date, the incident referred 
to by Mr. Richmoné took place. It is conceded that Spencer and 
Coutts-Troster, JJ., were constituted a Bench for hearing Crimi- 
nal Cases for the week in which the appeal was presented. 


Mr. Richmond’s first contention is that there was no valid 
presentation of the appeal. I am unable to agree with this argument. , 
5, 419 contemplates a presentation by the appellant or his 
pleader. The petition of appeal was handed over. to the clerk, 
present in Court by tne Public Prosecutor. It has not been shown 
that the clerk had no. authority. to receive the appeal petition. . 
Even if it be said thet the presentation was to the Judges, direct’ | 
I am unable to see way it is not a presentation to the High Court- 


‘Moreover, the learned Judges who -heard the revision petition 


- -: 
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having issued the notice were certinly compstent to receive’ the 
appeal which was presented to them in pursuance of that notice. 
There is no force in this contention. : 


The second argunient -rests -on the: fact that in the note 
appended to the cause list for the week, itis stated that all appli- 
cations relating to criminal ‘matters should: be made before the 
Judgé sitting in the Admission Court, and that consequently the 
presentation of the appeal for admission to thetwo learned Judges 
while there was an Admission Court was improper. Speaking 
for myself, I accept the ‘contention of the learned Counsel that 
when the Public Prosecutor presented the appeal petition to the 
learned Judges he moved. for its admission. Rule 1 of the Appel- 
late Rules of Practice speaks of it as an application. I do not 
think that the admission of the.appeal is a partial hearing of the 
appeal itself. I proceed on the assumption that when an appel- 
lant asks the Court to admit an appeal, he is making an applica- 
tion in a criminal matter. In this case, it was an urgent applica- 
tion, as the hearing of the Revision Petition which was stayed 
depended upon the admission of the appeal. The question then 
arises, whether the Criminal: Bench was deprived of jurisdiction ` 
to admit the appeal because an Admission Court was sitting. 
The rule only says that ordinarily all applications of this kind 
should be heard by the Admission Judge. Under clause 13 of 
the Charter Act, the High Court cin make rules for the 


exercise, by’ one or more Judges, of the Original and Appellate * 
Jurisdiction vested in the Cours. ` Clause 14 ‘einpowers-the-Ghief |’ 


Justice to determine whit J udge shall sit alone and what Judges 
can constitute a Bench. It was under this clause, the two learned 
Judges were constituted a bench to hearand determine criminal 


‘cases. They had jurisdiction to dispose of-all criminal matters . 


during ‘the week of their sitting. Their jurisdiction was not taken 
away, because a single Judge was entrusted with the duties of ad- 
witting appeals. Stress was laid on the footnote to the cause list to 
which { have already referred. I have no hesitation in saying that 
it was not intended to restrict the powers of the Benchés constitut- 
ed for the week. It was only an intimation to the practitioners 
as to the course they should adopt. It may be taken also as a 
suggestion to the Benches not-to encourage applications made to. 
them otherwise than. in accordance with the note, Every Judge 
of the High Court would certainly act on the suggestion. But 
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there can be no warrant for arguing that this note deprives the 
Criminal Bench of is jurisdiction to hear applications. There 
is nothing in S. 14 which would enable such a limitation being 
placed on the power: of a Bench. Clause 386 of the Letters 
Patent on which Mx. Richmond relies is not against this view. 
As pointed out in Faladhar. Maiti v. Choytonna Maiti 1, the 
Chief Justice has power to constitute a Bench even in the absence: 
of rules made under zlause 18; and when a Bench is constituted, 
it has jurisdiction to hear applications and appeals in criminal 
cases. L.agree in holcing that the appeals were properly before us. 

Mr. Richmond ‘nally contends that even if we are satisfied 
that the judgment of the lower Ccurt is wrong, we ought not. to. 
convict his client of the offences charged, as the trial was illegal 
in that it contravened the provisions of S. 233 of the Code of 
Criminal Procedure. It is to be regretted that such an ak 
should be taken at thcs late stage. 

_ My. Richmond states that he objected at the. outset. to 
evidence being let in without specifying. the charges on 
which the accused is to be tried. Although there is autho-- 
‘rity for tae position (see in the matter of .Govindu and, 
another 2, that the letting in of evidence before framing a charge ; 
in respect of separace’ allegations is. not obnoxious to 8. 288., 
of the Code of Criminal Procedure, I think that the procedure * 
is not calculated to advance justice. In Sriramulu. v.. Veeresa- 


“lingam 8, 3, and in Pa-aniandy Goundan v. Emper or 4, it was Jaid, 


down that-a trial corimences only after the charge i is famed: Ti 
is no doubt true that as the accused pleads only to the charge, 
his trial commences really after the charge. ` None the less, he. , 
is practically on his trial from the moment the prosecution starts , 
the case. However hat may be, in this case we are concerned 
only with what hadpened after the charge was ‘read out:. ‘The, 
Magistrate rightly ermugh framed separate charges and numbered, 
the cases as Calendir Cases.Nos, 4 and 5 of 1914. But, when . 
the witnesses came to. be cross-examined, he lost sight of the . 
necessity fer keeping the two trials separate and allowed. the 
witnesses. t0 be cro-s-examined promiscuously in respect of both 
the charges. I do not think the fact that he noted. the further . 


rercss-exanination of the lst witness as in Calendar Case No. 5 is” 
T 





1. (1903) I.L.B. 30 &. 588. 2. (1902) I. L-R. 26 M. 592. 
` 3. (1914) 97 M. L. J 589. | _ 4. (1909) I. L. R. 82 M. 218. ` 
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of any Consequence, because that examinatior-was not in-reference Public’ 
to the charge framed in that case. Under shese circumstances, ee sputar 
there can be no doubt. that the trial. offends pone the’ provisions Maliyakkat 
Kadiri; -Koya 
of S. 233. ; x „Haji. 

- It was argued’ by the learned Public E C that as ‘the Sesbagiri 
reading of the charge and the numbering CE the cases: were:not Aiyar J. 
improper, the further ‘irregularity in not recording evidence sepa- 
rately did not vitiats the trials. The section says that each ‘charge 
shall-be tried separately and the failure to sonform to it at any 
stage of the trial renders the preceeding illegal. - See Subramania 
Aiyar v. King-Emperor },.Gobind Koeri v. Eryperor 2, and Raman 
Béhari Doss v. Emperor 3. In-Emperor v. Madan Mandal 4, the 
learned Judges point’ out that the mode of tial was TE the 
m ought to be set aside. - . 

. Grant’s mere serious cortention was that -§. 537 
oe ne defect. In the first , place, the sectian has no application. 
The language of the first part: of the section is against the conclu- 
sion which the Public Prosecutor asks us to adopt. In the second 
"place clause (a) which speaks of error “ in proceedings before or 
during trial” does not cover cases where the tzial itself is defective. 
Consequently, the explanation which introdaces the principle of 

‘acquiescence under cerbiim circumsiances 2as no application, 
Moreover as the Judicial Committee kas held that a violation of a 
plain provision of law is not an irregularity, she section has no 
application to the present case. In Mokaruddi Malita v. Jadu Nath 
Mändul 5, the error related to the framing of the charge which is 
_ distinctly dealt with in -clause (a) of 8.587 of she Code of Criminal 
` Procedure. Moreover in that case, the trial was perfectly regular. 
I am therefore of opinion, that the joint trial of the two calendar 
cases is opposed to S. 233, and that consequent_y the accused should 
not be convicted of the offences charged against him. Hii er sana 

I feel little doubt on the records before us that the accused is ce 
guilty of at least two out-of the three courses mentioned in the’ sno 
charge in Calendar Case No.4. Ordinarily suen a failure of justice 
would warrant a retrial of the accused. -But the ofence took 
place. in October 1910, and the accused kas been before the” 
Criminal Courts on three occasions. Under these circumstances, 
I agree in holding: that it is not: desirable to: Le a rêtrial,” 


(1901) I. L: R.25 MGL. > 2. 1909). . 296.885. `- ` 
e (1914) I. LR. 410. Ka i 4. (1914) I E R. 41 0. 662.. 
: (1906) 110W. N; 54. : 
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Napier, J.—I soneur. I do not however think that the 
decision of the Privy Council in Subramania Iyer v. King, 
Emperor 1, compels us to hold that in no case can a misjoinder of 
charges ora failure to try charges separately be an irregularity. 
within the meanng of S. 537 of the Code of Criminal 
Procedure. In the manner in which this case comes before ` 
us that section owever cannot be relied ‘on, and we have 
only to apply S. 233. The only question that remains is 
what course we must adopt, being satisfied (1) that the accused 
has been tried illegaly, (2) that his acquittal on the merits on two 
of the charges was wrong, (3) that in the circumstances we do 
nat think that he siould be retried on those charges. It seems 
to me that we must. do what the lower Court could have done if 
its attention had been drawn to the illegality of the trial before 
judgment, that is, acquit the accused, which in our position, is 
done by dismissing she appeal. 


IN THE HIGH COURT OF JUDICATURE AT MAD «AS. 
Present :—Sir John Edward Power Wallis, Kt. Chief-Justice 

and Mr. Justice Tysbji. | 
Inve The Swadeshi Steam Navigation Co., Ltd. , 


S. V. Nallaperumal Pillai. .... Appellant (Debenture claimant 
. No. 28). In A: A. O. No.24. 


es of 1914. 
s. D. Krishna’ Aizangar and Respondents (Petitioner and the 
another. Official Liquidator of the Swe- 
desi Steam Navigation Co., 
Ltd.) 


Company— Debenterss—Floating charge—Provision ihat authority to carry on 
business should cease ot default —Business carried on notwithstanding—Charge 
in favour of officers fer salary—Not registered—Validity of-—Companies Act, 
(Act VI of 1882) S. 68. 

Where a debentrr=-deed after charging the assets of the Company and 
providing that notwithstcnding such charge, the Company should have the power 
to carry on business and deal with the assets of the Company until default should 
have been made for 6 mcaths in the ‘payment of the principal, provided that from 
and after the happening <f such default the liberty to carry on the business should 
forthwith cease aud detenmine and the charge created by the debeniure should be - 
immediately enforceable. but notwithstanding such default, the debenture- holders 
did not intervene but allbwed the business to go on. Held, that a charge created in 
favour of the Secretary and Manager of the Company for their salary which i is 
incidental to the carryin on of business could not be avoided on the ground ‘that 
tha floating charge had -lready crystallised. , 


“A. A. O. No. 24, 9E, 29 to 82 of 1914. _ , 80th April 1915. 
1. (1901) I. L. R. 25 M. 61. 
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But, held; that in this case the charge being in favour of the officers of the 
Company, they could not take advantage of it, as it was not registered as required 
by S. B8 of the Companies Act. 


Appeals against the orders of ie District Court of Tinnevelly, 


dated the 22nd day of December 1913, in E. P.: Nos. 39, 42, 39, 


39, 39, 42 of 1913 respectively in O. 8. No..307 of 1911. 
“[The facts fully appear ‘from the Judgment]. 

: S. Srinivasa Atyangar (with him E. Srinivasa. Iyengar 
‘and R. Narayanaswami Tyer) for the appellant contended: that 
‘ordinarily a floating charge does not become an active security 
until a receiver is appointed or there is% cessation of business. 
Where, however, the debenture provides that the charge should 
become enforceable.forthwith on the happening of certain events, 
then no act on the part of the debenture-holder is necessary 
for the charge to crystalise. The question is one of the con- 
struction of the debenture in question. In tae present case, the 
parties expressly agreed that in certain events the charge should 
erystalise without any further act-on the pars of the debenture- 
holder. . Government Stocks Investment Co. v. Manilla Railway 1. 
Ref. to. The case in Edward Nelson c Co. v. Faber & Co? is distin- 
guishable because there. was no clause in that case like cel. (2) in 
- the debenture in the present case. It was nota clause in the 
debenture itself. It was appended to the licence ‘clause. Palmer’s 


Company Law, p..82. Rule6 on p. 309 of Palmer’s book (1911. 


Edn.) correctly summarises: the law. 

[The Chief Justice :—Edward Nelson :t Co. v. Faber d Co. 2 
decides that the provision in the débenture that the charge should 
in certain events become enforceaole forthwith is rot an agreement 
to the contrary.] i 

But that case does not consider that point. In Stiebel òn 
Company Law, p. 426, the decision in Nelsows case is cited’ as an 


~ Conditions of the debenture. 

(2) Ifthe Company shall make default in the parment of interest on this 
debenture for the period of 6 calender months after the same shall become due; or 
if the Company shall cease to carry on ite business, or if any of the property subject 
to this security shall be taken in execution or otherwise by operation ‘of law be 
taken out of the control of the Company or if an order shall be made, or a resolution 
passed-for the winding up Of the Company, the principal mouies hereby secured Shall 
immediately become payable, 

(6) Notwithstanding the charge hereby oreatad, the company shall be at liber- 
ty, in the course of its business, and for the purpose of continuing and carrying 
on the same, to use employ, sell, lease, esc, until one or more of the contingencies 
specified in condition No. (2) shall have risen, or umil default shall be .made 
‘for six months in the payment of any principal money secured, | From. and after 
the happening of such contingency or such default, the liberty “and authority to 

the Company hereinbefore given shall forthwith cease and determine, and the 
charge by this debenture created shall and may be immediately enforceable. 


1. (1897) A. C. 81, 86. -` . © 2, (1908) IL K. B. 367. 
15 
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authority cnly for the general proposition and not for the point 
now before your lorcships. ‘The words “forthwith” and “immedi- 
ately” in the debenture make all the difference. I rely on the judg- f 
ment of Buckley L. J. in Evans v. Rival Granite Quarries Co., 
Ltd. 1. If the decision of Joyce J., is to be followed, it will mean 
that no sort of languege whatever can get a charge out of the nattre - 
of a floating charge. Florence Land Co. Ex parte Moore 2, Tiling- 
worth-v, Houldswortl. 3, (1912) A.C. 52 (68) approving of the obser- 
vation of Buckley L. J. in Evans v. Rival Granite Quarries 1. yet. 

_ If the parties ir unambiguous terms agree that the licence 
is to be put an end to in. certain cases, then te hold that it is 


. not put an end to im those cages is not to enforce the contract 


between the parties but to make a new contract-for them. (1914) 
1 Ch. 954. Ialso contend that the Company had ceased.to, do 
business. As to what will amount to cessation of business, see 
Hubbuck v. Helms 4,‘ In the present case the Company had - 
agreed to sall its busmess and that is enough. : 
Further, the charges in favour of the contesting GANG 
being unregistered, taey cannot, under the Explanation to 8. 68 of 
the Companies Act of 1882, be availed of by them.-, Ex parte 
Valpy & Chaplin 5, Tn re Native Iron Ore Co. 6, In re Interna- 


tional Pulp & Paper Co. Ltd. 1, Smith's Case 8. 


T. Narasimha diyangar (with C. Padmanabha Iyengar) for 
Respondents contended that the policy of debentures is to enable 
the Company to carry on business notwithstanding the existence 
of the mortgages. 4 debenture is not a security with a licence to 


the Company tocarry on business. All the cases quoted on the 


other side are either <ases of cessation of business or cases in which 
the creditor intervened. There ‘is no case in which it has been held 
that, notwithstandirg that business continues and the creditor 
has not intervened, the security becomes a fixed one ipso jacto on 
the happening of cer-ain events. 

[The Chief Fustice.—In (1910) 2 K. B. Buckley L. J. says 
that there may bs a condition of the contract ee an end to 
the licence to the Company. ] 

The event may be liquidation or the voluntary winding up of 
the Co, (1910) 2 K. B. 979 at 986 per Vaughan Williams L, J. 


1. (1910) II K. B. 939. : 2. (1878) 10 Ch. D. 580. 
3. (1904) A. 0.856, 868. 4. n 56 L. J, (Ch.)-586., - 
6. (1873)7 Oh. App 289. > 6, (1876) 2 Ch. D. 345. 


7. (1873) 6 Ch. D. £06 (564). s. (1879) 11 Ch. D, 681. 
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°° [Phe “Chief Justice — There is this to be said in your favour 
that it is not in the-interests of any body thai. the business of the 


. Company should at once be pulled--up on the interest. due to the- 
- debenture-holders not being paid for 6 months, although. “all the. 


partiés- may desire the business to be continu=d.] 
| Such’a clause as that relied upon for-he. other side onl y. 


gives the debenture-holder power to-interfere with the.business of . 


“the Company and, if and so long ashe does'mot do so, the security 
does not become a fixed one, See. p. 986. There is no suggestion 
in this case that there was a demand by the <ebenture-holders on 
default. On the other hand they allowed th= Company .to carry 
on’ business fora year aftèr default. Reference was made to 
Evan's case + Government. Stock Exchange v Manilla Railway 3 
‘Simonson on Debentures and Debentures Stocks, P. 86. Nelson’s 
case 8 Florence Land Co.:. Eaparte; Moore 4, A E 

My answer to the argument based on & 68 of the Act is 
this:—This point was raised between the liquidator and the contri- 
butories and: decided in favour of my clients. The order disposing 
of that contention was allowed to become final by the debenture- 
holders and they cannot re-opén that quest. cn now. S. 169 of 
the ‘Act.ref. All that they can now say is. .th=t the. charge-holder 
is not entitled to priority as against them. 

[The Chief Justice —Your contention cames to this: a deben- 
ture-holder is bound by a „decision, to which ae was not himself a 
party, but to which the liquidator - -and the contributories were 

m Have you any authority in -support = =f that view aD 

` R. 18 of the Rules framed under the Act. | 

[The Chief Justice.—The general principle is that proceed- 
ings in liquidation do not affect secured cred-ors at all and, that 
théy-are not bound.to come in such proceedings. | 
- -Ha debenture-holder ‘wants to quest-on the validity of 2 a 
charge created while his security was ficating, he. _must do 
so in liquidation proceedings, and, if. he fais todo so and the 
liquidator- contests in.such proceedings, the validity of the charge 


and_ the- point.is decided. against him, then the matter. becomes. 


final-even as against the debenture-holder subject, however, to the 


condition that the debenture-holder may havz the order reyiewed. 


by applying under 8.169 of the Act. R,:152 c the English Rules— 
page 179 of Buckley’s Book, 20 Ch. D. 187. No ann _ secured 


EN (1910) 2 K, B 989, 1002... 2 UT) A. 
“3. (1908) 1 K. B,'867.- <- ora, (188) 10 ch 3D. “586, 540. 
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or unsecured, is entitled to any notice of such proceedings. More- 
over the matter arises in execution now and the original order 


cannot be questioned at this stage. Again, the charge is not invalid > 
under 8. 68, because it is in favour of an officer of the Company 


- and is unregistered. If S. 68 stood without the explanation, the 
charge would have bæn invalid. 


(The Chief Justce.—No—that was exactly the mons decided 
by the House of Lords in 12 App. Cas.] 

The caarge in tais case does not come within the explanation, 
because at the time vhen my client sought to enforce it, he was’ 
not Secretary of thé Company. 11 Ch. D. 581 is distinguishable. 
It is quits possible for a Director of a Company +o get a. 
benefit from the Company as a member, such asa gratuity ox. 
fees payable to him. The effect of the explanation is that if, in 
such a case, the charge is not registered, it cannot be enforced. In 
the present case the sharge was in consideration ofa loan advanc- 
ed by the Secretary in his individual capacity and from his 
private funds. Thewfore it is not invalid, 12 App. Cas. 357. 

C. Padmanathe Iyengar for 16th Claimant. 

S. 68 explanaticn does not apply to the charge in favour of 
my client. The Covrt below has found that he is not an officer 
of the Company. Ee was only a paid servant. 

S. Srinivasa Iyengar in reply. 

Ss. 214 and 21€ of the Act show. that the Manager of a 
Company is an officer. Further the articles of association of this 
Company contemplate the case of a Manager and the 16th 
claimant admitted ir the Court below that he was a manager. 
Halsbury. Vol. S., pa 242. 5 Ch. App. 289. Í 

8. 68 of the Act ought to be construed in the light of the 
English law, as is stcod at the time when the section was enacted. 
The Legislature has borrowed the very language. of the English 
decisions, and must “herefore have intended to enact the English 
Law. 11 Ch. D. at 593, per Baggally, L.J. a 

There can be no case in which an officer of the Company 
enforces a security ae such officer. The applicability of the expla- 
nation cannot be limited to such a case. There was no such 


‘limitation in the English Law as it stood at the date of the pass- 


ing of the Indian Act. That was to the efect that an unregistered 
charge in favour o: a2 officer of the Company, whether in respect 
of amounts payable to hin as such officer or in respect of loans 
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advanced by him to the Company, could not be availed of by 
him. 

“Further, if the mortgage or ee hit at by the Explanation 
was only mortgage or charge of a certain’ class, the explanation 
“must have used words qualifying the words” mortgage or charge.” 
The explanation sought to hit at the misch_ef of an officer’of the 
Company neglecting to register a mortgageor charge in his favour 
and the mischief is equally serious whether the security is in 
respect of monies due to the officer as suça or of monies due to 
him in his private capacity. 11 Ch. D. at £87-8. ‘Ref. to. 

Even assuming that the words “az such” meanas such 
officer, the efect óf the Explanation wil. be that the security 

cannot be enforced by the officer himeelf though it can be by a 
transferee from him. 

In India, a debenture-holder is not- English mortgagee, 
and cannot take possession himself; anc, if the protection that 
` I contend for is not given to him, he will 5e in a very Wandan 
tageous position. 

The Court delivered the following 

` Judgments :-—The Chief Justice:—Tkese are appeals from an 
order of the District Judge of Tinnevelly, in O. S. No. 307 of 1911, 
in the matter of the’ winding up of the Swxdesi Steam Navigation 
Company, Limited. By an order of the 27th April 1912, made in 
the winding up the District Judge had held that the charges 
created by a resolution of the Directors in favour of claimants 


23 and. 16 the Secretary and Manager of the office of the Company . 
were not rendered invalid by the provisiors of the explanation - 


“to 8. 68 of the Indian Companies Act, 1882, and that they did not 
amount to a fraudulent preference. The slaimants then put in 
the petitions now under appeal for paymens, out of the assets. of 
the amounts of their charges when the dekenture holders of the 
Company. whose rights ag secured creditors had not been consi- 
dered in the previous application appeared and opposed the .appli- 
cations, on the ground that their floating security had become 
fixed or crystallised and had attached on the assets of the Company 
before the creation of these charges.. The District Judge having 
overruled these objections the debenture-hclders have appealed and 
have raised three contentions in support-c their case. 

In the first place, they rely on the express provision of the 
debenture deed which after charging all the assets: of the Company 
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by way of floating caarge and providing that notwithstanding. 
suck charge the Cempany should have power to carry on 
business and Gesi with . the assets of the Company until default 
should have been made for.six calendar months in the. pay- 
ment of the princigal amount which, admittedly happened, | 
provided that from aml after the happening of such default the 
liberty and authority, hereinbefore given (to carry, on business) 
shall forthwith cease end determine and the charge created. Py this 
debenture shall and may be immediately enforceable. 


In this connecticn, it must be borne in mind that the right of 
the Company fo creats a charge of this kind is incident to its right 
to carry on business, and it is quite clear that no such chargé can 
be created after the Company had actually stopped business or- 
after the debenture helder had intervened under the power’ re- 
served to him to atop the business by obtaining the ap: 
pointment of a receiver or petitioning for the winding 
up of the Company. The difficulty arises when ‘as in the 
present case the Company has been allowed to go ‘on carry- 
ing on business. and creating charges, after the happening of 
any of thé events which determined its right to carry on business: 
In cases of this kind tae Courts have been disposed to hold at 
any rate when the Janguage of the deed admits of it that the 
right to carry on bus: ress. is not determined automatically by the 
happening of one of tl:e events indicated, but continues until the 
debenture-holder intervenes to show his desire that it should 


. cease as by applying for a receiver. In Government Stock “A 


vestment and other Securities Company v. Manila Railway Co.; 
Lindley, L. J., pointe out the hardship and injustice that saik 


arise to third parties by the debenture-holders allowing - thé 
business to go on after the happening of the specified event’ and 


then turning round ard treating all the transactions as void under 
the debenture-deed ard held that such a result: was so unreason- 
able and undesirable taat in the absence of an express provision 
to that effect in that case which ought not to'be held to have 
been in contemplation of the parties. On appeal the House of 
Lords in Government Stock and other Securities Investment Com- 
pany v. Manila Reilway Co., 2, took the same view - and 
Lord Macnaughten lad down generally that it was the essence 
of a ficating security that it should remain dormant-until the 


"4. (1895) 2 Ch. 551. ee 2, (1897) A.0. 8k, <” 
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undertaking: akra ceases. to be a going concern or until: the 
person in whose favour the charge is createc. intervenes. . : 

- There was no difficulty in applying that-doctrine to the facts of 
that case, but there is more difficulty when as in the debenture in 
Edward Nelson and Company Ltd. v. Faber and Cò., 1, which is, in 


terms identical with the debenture here except in a particular , 


which does not seem ver y material. It is expressly :provided 
that on the happening of a specified event the liberty ‘and 
authority of the Company to.carry on business shall forthwith 
cease and the charge created by the debensure shall and may bë 
immediately. enforceable. In this case, it would almost seem as 
if these words had been expressly inserted to take the case out 
of the decision in-Government Stock and othe- Securities Investment 
Co. v. Manilla Floating Company 2 and to determine the Com- 
pany’s authority to carry on business automatically without any 


intervention of the debenture-holders. Tke Courts however lean 


strongly against such-a contention, and Joyce, J., has rejected it 
in Nelson «& Ço. v. Faber and Co. 1,a decision which is not ap- 
pealed against, has. been since cited without comment in some cases 
and in most text books though it is omittec from the last edition 
of Buckley on Companies. In a still later case, Evans v. Rival 
Granite Quarries, Ltd., 3, Fleteher Moultcn, L. J., after referring 
to the leading casesas tothe incidents of a floating security of this 
kind, observed that in all of the cases the Courts realized that it 
was impossible to come to any other conc usion than that it was 
_intended to leave the Company free to carry on its business until 
the time arrived when debenture-holders enforced their security up- 
on the. Company’s assets and undertaking. And the learned Lord 
‘Justice, went on to say not without rererence, I cannot help 
thinking to Nelson’s case which had been -œted in ths argument 


that though in the earlier cases the actual words of a particular’ 


document may have influenced the Courts it early became clear 
tothe Judges that this did not depend on tke special language’ used 
but, upon the essence and nature_of a seccrity of this-kind.. On 
the other hand, Lord Justice Buckley in tke same case, seems still 
tö: have relied on the language of the document and. speaking of the 


various ways in which crystallization may aappen and. the security _- 


bécome fixed, he said. “A receiver may be appointed: or the 


1, (1908) 11. K, B.-867. | © 2. (1897) A. 0. 81..: 
“es 3. (1910) H. K, B. 979. 
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cc Company may go inta liquidation and the liquidator be appointed 
Pillai or any event may happen, which is defined as bringing to anend ~ 

Krishna thé rights of the Company to carry on business.” 

Aiyangar. In this state of tke authorities I hesitate to differ from - thé 


The Chief decision of Joyce. J., reinforced as it is by the observations of 
Justice. Fletcher Moulton, i J., although it is not strictly binding on me. 
` As regards’ the second point, the appellants do not seem to 
have relied in the Lo-ver Court on the fact that the Company had 
stopped business before the granting of the charges and the evi- 
dencs taken by the Dstrict Judge in the earlier case, sufficiently 

shews that it had not. 

’ The third point 5 that thé charges having been created in 
favour of officers of the Company one of them is secretary and the 
other had been appointed by resolution manager of -the Com-’ 
pany's office and not kaving been registered as required by S. 68 - 
of the Indiar Company’s Act of 1882, were not available to the 
claimants within the meaning of the explanation of that section. 
This objection was taken by the liquidator in the earlier case and 
was overruled by the District Judge, now Mr. Justice Oldfield. 
It was again expressl: taken in the Lower Court in this case 
but was apparently not argued in view of Mr. Oldfield’s decision at 
on earlier stage. It -s not expressly mentioned on the grounds 
of appeal to us, but as thé facts are such as to bring the case 
prima facie within th terms of statutory provision, we think 
that we ought to enforce the provisions of the section if they are 
applicable.. The Companies’ Act of 1862 whilst providing’ penal- 
ties for failure to register mortgages and charges did not provide 
that unregistered mortzages and charges should be void, but then 
there were decisions tkat it could be inequitable to allow officers 
of the Company to enforce such charges when créated in favour 
of themselves. The Jate Sir George Jessel criticised these 
decisions in several cases, pointing out that they imposed 
an additional penalty not warranted by the statute and his view 
was finally upheld in 1887 by the House of Lords in Wright v. 
Horton 1. At the time when the Indian Companies Act of 1882 
was being drafied and passed into law, the other view still 
prevailed and-the legislature endeavoured to give effect to it-as 
nearly as possible in the words used in the decided cases... In 
Exparte Valpy and Caaplain 2 Lord Justice James after obser- 


1. (1887) 12 A. G. 871, © > 2. (1872) L.R. 7 Ob. App. 289. 
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ving that the mortgage was not void for wami of registration went 
on. “ But as it is the duty of the officers of the Company to see 
that every charge specifically affecting the praperty of the Company 
is registered, I am of opinion that no director, manager or other 
officer of the Company can avail himself of a charge which is not 
registered” and he applied the doctrine > a person who had 
acted as solicitor of the Company. The same language was 
used by the Court of Appeal in re South Durham Iron Com- 
pany 1, where Sir George Jesse] interpresd the decisions as 
meaning that a director, manager or officer cannot avail 
‘himself of the security. These are all casesin which the officer 
had taken a charge in respect of advances made by him to the 
Company and not for arrears of salary due D him. 


The explanation to S. 68 which appears to be intended to 
reproduce the ruling of Lord Justica James, in Haparte Valpy d 
Chaplain 2, as far as possible in his own larzuage is as follows :— 
“Omission to register under this section a mortgage or charge 
does not render it invalid, but the o‘ficers ot the Company cannot 
avail themselves as such of a mortgage or charge specifically 
affecting the property of the Company and n=t so registered.” The 
words “as such” present soms difficulty if thzy mean as “officers of 

the Company.” -Itis difficult to səs what 1 meant of the officers 
` -ofthe Company availing themselves of a mortgage or charge 
unless it be that they cannot take such mortgages or charges when 
they are officers of the Company which is vhat was laid down -in 
ths cases referred to. It is, I think clear, thet the-Legislature was 
anxious to reproduce not only the substance but as far as possible 
the very language of the decisions and that This must be accepted 
as the meaning of the explanation. i 


` The only other point is whether botk the claimants were 
officers of the Company. The secretary admitted he was ; the 
other claimant denies that he was an cfficer of the Company 
Within the meaning of the section and although he would prima 
facie appear to be such yet, as he appears > rely on special facts 
which he has not had an opportunity of pzoving we have - deci- 
` ded to call for a finding as to whether h= was an officer of the 
‘Company within the meaning of the section ‘when he obtained 
the charges. Fresh evidence may be taken. 








=. (1879). 11_Ch. D, 579... . - =- & (1872) E. R, 7 Oh. 2889. 
16 | 
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Tae finding shculd be submitted in ons month after the re- 
opening of the Lower Court after the midsummer vacation. 
Seven days will be allowéd for filing objections. > 

The appeals ageinst orders No. 24 and 29 to 81 of 1914; ‘aire 
allowec as against tLe 23rd claimant with costs. 

T- yabjt, J. —I agree. 


~ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Pzesent — Mr. J ustice Oldfield and Mr. Justice Napier.” 


‘Venugopalachariar ... Appellant * (2nd PA ). 
v. 
Padmanabha Row, — ... Respondent ( Plaintiff). 


Civé Procedure Code, 1908--0. 84, Rr. 4 (1), band 6—Appendiz D, Forms 
4and 12—Morigage—Stat for sale—Preliminary decree—Costs—Déclaration of 
“personal liability of purcaaser of mortgaged property subsequent to morigage— 
Validity. 

Where the preliminary decree in a suit for sale upon a mortgage contained a 
declaration 03 the persona- liability of the 2nd defendant (the purchaser’ of’ the 
mortgaged property after the suit mortgage) for plaintifi’s costs in.case the sale 
proceeds were not sufficiet to, pay them as well as the mortgage-monéy. MAS 

Hela, that, though suzh a declaration might bo given against the’ mortgagor, it. 
could nos be givea agairst any other party and that the same must therefore be 
expunged from the decree. 

Second appeal from the decree of the Court of the’Sub-Judge 
of Tinnevelly in Appeal No, 424 of 1912, preferred against the 
decree of the Court cf the Additional Dt. Munsif of Tinnevelly in 
0. S. No. 64 of 1913. h 
K. Jagannatha Iyer for appellant. |, : ‘ 

S. Ramaswams Iyer for respondent. l 

Trte Court delivared the following 

Judgment :—Tl-e suit was on a mortgage and ended ina 
decree for recovery ky sale of the property. The decree also con- 
tained a declaration ef the personal liability of 2nd defendant for 
plaintif?s costs in case the sale proceeds were not sufficient to pay 
them as well as the mortgage-money. 2nd defendant who appeals 
against this part of she decree purchased the propersy after the 
suit mortgage. 

His first objecticn, that such a declaration can in no case be 
included in a preliminary decree for sale, is answered by reference 
to Kanalamma v. Komandur Nar asimhacharlu 1, 

#3. A. No, 2594 of 19B. | Gih April 1915. 

3 . 1, (1907) I. L. R. 80 M. 464 : s.o, 17 M.L.J. 817.. 
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Next he argues that, whilst such a declazation -can be given, 
ag. in that case, against the mortgagor, none zan be given against 


any other party, because it is only | against. she mortgagor that. 


a personal decree under O. 34, R. 6, (8. 90 Transfer of Property 
Act) can eventually be passed. Costs, it.is-saiz, may be legally re- 


coverable from 2nd defendant under the decree against him. But. 


the mortgage money will not be legally recoverable from kim ; 
and, as.the assumption that the portion of the decree amount 


unsatisfied by the sale proceeds represents cts, not the mortgage 


mioney, will be inadmissible, the passing of a personal decree 
against him for it will not-be justified by lav. 


` We have been referred to English cases,in which this relief 


was given, Sharples v. Adams 1, Liverpool “larine Credit Co. v. 
Wilson 2, and Griffith v. Pound.®, But in the first the defendant 
“was in the position. of the morigagor, since hé made the mortgage 
as his trustee and with his sanction; and in an, case in the-absence 
of statutory restrictions on the contents of the decree, English 
practice is conclusive. Such statutory -restrictions are imposed in 
India by O. 34, R. 4 (1) and 5 and the forrs’ of: decree-nos. 4 


and 11 Appendix’ D of the Civil Procedure Zode, the heading of- 
the last mentioned form “Decree against mortgagor personally,” - 


implying what (it will be seen) authority supports, that “ defen- 
dant”. in Rule 6 means only tha mortgagor. We have not been 
shown authority for disregarding these restrictions and do not 
feel entitled to do so. < 


The decisions in Ram Lal v. Sil China 2, and Mota ee v. 
Sri Dhar 5, are that “ defendant” in S. 90, - Transfer of Property 
Act, means only the mortgagor and that nz subsequent decree 
can be made against any other defendant, wken the preliminary 


decree has- provided for recovery of costs only by sale of, -the: 


property. The judgments no doubt support plaintiff by the sugges- 
tions.contained in them, that personal de=rees for costs could 


have been made against such other defendarss if they had been: 


applied for when the preliminary -decrees were passed. Tor, -if 
such decrees could have been given with _mmediate effect, it is 


hard to understand why they should not be ziven like that before 
us, as declarations subject to the result o= the sale. , But these 





1, (1863) 82 Beaven 218 : 56 H.R. 84, 2. (1872) L. R.T Ch. App. 507. 
8. (1890) 45 Ch. D. 663. 4, (1901)=.L R. 28 A. 489. 
< Gy (1904) LLRs 98 A. B07, 
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suggestions were onl” obiter, and the distinction between ‘liabi- 
lity for costs and mortgage money, on which plaintif ‘rélies here, ` 
was not referred to That distinction was drawn, though as 
between mortgagee and mortgagor, in Damodar Das v. Budh- 
Kua 1, and Rutnessu v. Jusoda ®. But the decrees in those 
cases were for forecl@ure; and the Court disregarded the distinc- 
tion in two cases, in which the decress were (as here) for sale. 
Raj Kumar Singh v.. Sheo Narayan Sahu 8, and Jagannath Y 
Junia * Inthe latser case the distinction was material bet- 
ween the parties to the mortgage with reference to limitation ; 
and Chamier J, whose conclusions we respectfully adopt, refused 
to draw it, holding that no such disintegration of the amount 
declared due under C. XXXIV, Rule 4 was “contemplated by 
the legislature, and, taat no presumption in favour of the appro- 
priation. of sale procezds in any particular way was recognised by 
authority. It has mb been shown how those principles, valid 
between mortgagor and mortgagee, are invalid between the former 
and other defendants . a es 

Taking this view, we must decide for 2nd defendant though 
the result of doing sc will be to exempt him from liability for- 
the expense which hé deceitful and reckless pleading has imposed 
on plaintiff. The Second Appeal is allowed and the declaration 
regarding 2nd defendant's liability is expunged from the decree 
under appeal. In view of his conduct he will pay his own costs 
before the District Mansiff. Plaintiff must pay his costs in first 
and second appeals. 





IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. J ustice 
Napier. ` ao 


Janga Venkatareddy and others ... Appellants *(Defendants) 
= D. | ae 
Jamal Ahmed Saheb «+» Respondent (plaintiff). 


Vendor and purchaser—Deficiency in extent sold—Suit fcr compensation— 
Maintainabilit y--Executias of conveyance--Effect—Covenani for title—Ni ature, 
and scope of. 

A covenant for title is not a covenant that the land purported to be conveyed 
is of the extent stated in tke sale deed butis a contract with the buyer that the 
interast which the seller professes to transfer to the buyer subsists and that he has 
power to transfer the same g 


8. A. No. 986 of 1914 12th April 1915. 


1 (1888) 1.1.8. 10 A 179. 2. 1888) LL.B. 14 0. 185. 
3, (3909) LL.R. 35 C 481, 4, (1914) 12 A.L.J. 645 
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“A suit by the purchaser of land for the récovery of-compensation in respect of 
a deficiency in extent cannot therefore-be-based on the. zovenant for title but must 
be as for part failure of consideration. Such a claim æn be made even after the 
execution of the conveyance. 4 | 
In re Turner and Skelton 1 followed. 
Joliffe v. Baker 2 not followed. 
Second Appeal from the decree of the ae of the Tempo- 
rary Subordinate Judge of Masulipatam in 4. S. No. 130 of 1913, 
preferred against the decree ofthe Court cf the District “‘Munsif 


of Ellore in O. S. No. 1846 of 1911. 


‘The defendants in the suit were the appellants in Second. 
Appeal. The suit was for the rectificstion of a sale-deed. 
exécuted by the defendants in favour of the plaintiff by inserting. 
No. 475/C instead of No. 475/A -in it, anc for the recovery’ of 
compensation for the deficiency in the extent of the lands sold:- 
No. 475/C was only 82 cents in extent while No. 475/A was 1-14 
cents and the compensation claimed by the Jlaintiff was in respect 
of the difference in the extent between.the -wo Survey numbers, 
The plaint alleged that the defendants in-ended to sell and did 
sell only, land bearing No. 475 which did nct belong to them, that, 
they were guilty of fraud in doing so, and that the plaintiff was 
therefcre entitled to compensation for the d=ficiency in the extent 
of the lands sold. The District Munsif “cund that only 475/C 
was.intended to be sold to the plaintiff and hat 47 5/A was insert-- 
ed in the sale-deed by mistake but that the defendants were not, 
guilty -of fraud in respect of the mistake. He directed the. 
rectification prayed for, but dismissed the suit in so far as the 
prayer for compensation was concerned -on the grounds that 


both parties were agreed as to the identity of the land sold, vizs, | 


475/C, but that they were under a mistake as to its extent and 
that there was no fraud on the part of the defendants. He was 
of cpinion that in the absence of fraud on tre part of the defend- 
ants and any guarantee on their part that tie land sold was of a, 
particular area, they were nct -liable for 2ompensation for - the 
deficiency. On appeal, the Subordinate Judgs accepted the finding 
that No. 475/A was inserted for 475/C by mistake on the part of 
both the parties. He nevertheless gave the plaintiff compensation 
on the grounds that the sale-price was fixed according to acreage 
and that fraud was not required to encitle a purchaser to 
pice es for deficiency in the extent -of the land sold. He 


` (1880) 18 Ch. D. 181, 2. 11889) 11 Q. B. D. 355. 
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accordingly medified the decree of the oak below. Aai his 
decree the above Secord Appeal was preferred on the grounds that 
fraud was necessary to, entitle a purchaser to conipensation ‘and 


„that the sale was not according to acreage but with reference to 


Survey number. 
_ R. Narasimham Zor Appellants. ; 
` T, Ramachandra Rao for Respondent. i 
The Court delivered the following 
Judgment: —Nap:er, J. This is an appeal from a judgment ot < 
the Temporary Subordinate Judge of Masulipatam - allowing | a 
claim for cempensaticn by the purchaser of certain land. in res- 
pect of a deficiency in extent. The District Munsif disallowed the 
claim on the authority of the case reported in Abdullah Khan 


- v. Abdur Rahaman Beg !. The Subordinate Judge relying on the 


case reprrted in Doyel Krishna Naskar v. Amrita Lal Dass 2: 
where Abdullah v. Abdur Rahaman Beg! was dissented from 
allowed the claim. Tae basis on which the claim:is made is not, 
stated in tha plaint, bat it.was sought in argument to base it-on 
the implied covenant for title relying on the case reported in 
Nageswara Rao v. Sarzbasiva Row3. In my opinion that case does 
not apply. A covenaat for title is nota covenant that the land 
purported to.be convered is to the extent stated in-the sale-deed, 
but as shortly defined -n 8. 55 of the Transfer of Property Act.a. 
contract with the buyer that the interest which the seller profess-. 
es to transfer to the buyer subsists and that he has, power to. 
transfer the same. Farther this suit is well-known in English 
law and has never been based on a covenant for title, . In my 
opinion the suit is broaght for part failure of consideration owing 
to a mutual mistake. Admittedly where a contract has been 
made and one of the parties is unable to perform the whole of 
his part of it, but the part which must be left unperformed bears 
only a small proportien -to the whole in value, a suit lies-at the 
instance of the other party under S. 14 of the Specific Relief Act,: 
Act I of 1877, for directicn by the Court for specific performance 
of so much of the consracti as can be perfcrmed with compensa- 
tion in money fer the deficiency. If therefcre the parties have 
discovered: their mistakes as to the area prior to the conveyance the 
vendee could have brought a suit asking fcr compensation ;.and 


L (1896 LL.B. 18 A 82. 2. 9102) I. L. R. 29 0. 870.. 
~- (1911) M, W: N. 
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seeing that the Ba Bh Relief “Act is intended to give reliats of: a 
certain class where an injury. has, been su@ered, if seems neces- 
sarily to follow that a legal injury. is presumed by this Act to 
exist for which the, Act provides a remedy at one stage. I am 
therefore clear that there is a cause of action arising out of a 
legal injury. This is the view taken by the Courts of Equity in 
England. Vide the leading | case of Hili v. Buckley 1 and Dart’s 
law of Vendors and Purchasers, 7th Edition, page 675. 

Th: only question that remains is whether this claim cannot 
be made after the execution of the conveyance, That point is 
expressly decidediby Jessel, M. R., in re Eurner and Skelton. 2. 


The learned Master of the Rolls says as follows :—No book can- 


. be produced to show that it was thought tc-be settled Jaw that a 
purchaser loses his right to compensation by taking a conveyance 
and on what principle shculd he do so? “The purchaser can 
only investigate the state of the property before completion by 
permission of the vendor, which permisston the vendor “is not 
bound.to ‘give. When the mistake is one which .s'. purchaser 
could not by due deligence discover, why should he be held‘not tò 
be entitled to compensation ?” The learned Master of.the Rolls 
` followed an earlier decision in Cann v, Cann 3 and decided in favour 
of the vendee. It'is-true that.a differen: view was taken in 
Jol. ffe v..Baker 4, but I'am prepared to follow the decision of‘ this 
higa authority, -as I find nothing in any statute which makes 
~ the principle inapplicable: ° 3 
The appeal will therefore.be dismissed with T wok SS 
. Sadasiva Aiyar, J.:—I entirely agree snd I have nothing to 
add.. a so 4 PE | ee 


IN THE HIGH COURT OF JUDICATIRE AT MADRAS, 





Present :—Mr. J ustice - Seshagiri Aivar and Mi. Justice’ 


Kumaraswami Sastri. 


Ramiah Bhagavatar and others ... (Appélants* Plaintiffs) 3 
a Sty” a W. > N g | a . | = 
SomasiAmbalam and another .-. Respondents (Defendants.) 


Contract Act, Ss. 62 and 68 —Specific Relief Act, 3.26 ‘(e)—Contract—Nova- 


tion—Specific performance—Substitution of new contrast after breach of ane i 


coniract—Original contrast if can be pasif enforced, 


-- B: A. 2584 of 1913. p 16th ipa 1915. 
1. (1811) 17 Vesey Junior 895, 34 E.R. 153.. 8. (1880) 18 Oh. D. 186, 
8. (1880) 3 Simon 447, s.c. 57 E.R. 1085. - 4. (1888) 11 Q. B. D. 355. 
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Per Kumaraswami Sestri, J. (Seshagiri Aiyar, J. contra). -There is nothing 
‘either in S. 62 of the Cont-act Act or in S. 26 (e) of the Specific Relief Act to res- 
‘trict the operation of those sections to variations of a contract prior to its breach, 
Where there has been a vaciation ‘of a contract subsequent to its breach, there can 
be no decree for specific pe formance of the contract except with the variation. 

- Manohar Koyal v. Thakur Das Naskar 1 dissented from. 

The rules of English Law as to variation of a contract after its brèach, have 
not been adopted by the Trian Legislature in framing S 68 of the Contract Act. 

_ Per Seshagiri Iyer, J-—S. 62 of the Contract Act contemplates that the origi- 
‘nal contract subsists and taat the parties have agreed fo replace it by a new con- 
tract, while S. 63-deals with cases where there has been a breach of the contract. ` 

The Hinglish authorisiss which recognise the distinction between promises 
made before breach and thase after breach must have been present to the minds of 
the framers of the Contracs Act. 

Quaere : Whether 8. 56 (e) of the Specific Relief Act would not apply to a case 
-Which does not come withm 8. 62 of the Contract Act. 

: . Second appeal from the judgment and decree, dated 14th day 
of July 1918, of the District Court of Madura, in Appeal Suit No. 
34 of 1912, preferred against the decree af the Court of the Princi- 
pal Dt. Munsif of Madura, in O; S, No. 359 of 1910. 

The facts of the case sufficiently appear from the judgments 
of the Court. 

M. D. Devadoss for appellants, 

T. V. Muthukrishna Aiyar for respondents. 


The Court delivered the following 
_ . Judgments :— d-shagiri Aiyar, J..—My learned brother has 
stated the facts. Ibis only necessary to refer to. the exact find- 


_ ing arrived at by theDistrict Judge. He finds that the settlement 


come to at the time of withdrawing the first suit was to substi- 
tute a different p:ese of land for the one which was originally 
agreed to. be conveyed. The consideration was to. be the same: 
and there was to be no change in the parties to the contract. 
_ Mr. Devadoss contends that S. 62 of the Contract Act does 
not apply to such awase. On the finding as stated by me, there 
~has been no breach of the contract; but only a variation, with the 
consent of the parties, in one of thé essential terms. The suit 
which complained >f-default in the performance ended in this 
adjustment. ‘There is no finding that the contract was really 
broken. If Mr. Devadoss’s premises are correct, namely, that there 
. was a breach ofthe irst contract. I would have agreed with him 
“that S. 62 will not help the defendant. The case Manohur Koyal 
v.. Thakur Das Neskur 1 will then be directly in point. Mr. 
Muthtkrishna Sa bee not convinced me that this decision ig 
(1887) 1. L. R. 15 C. 319-0 2., i 
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wrong. S. 62` contemplates that the origina. contract subsists and 
that the parties have agreed to replace it by a new contract. The 
language suggests that the contract of both the „parties subsists 
when the substitution, rescision “or alteration takes place. 8. 63, 
on the other hand deals with cases where there has been a breach 
of the contract. No doubt as. pointed: out by Mr.” Justice 
Subramania Aiyar in the case of Davis v. Jandasami Mudali 1 
this section refers to unilateral’ acts, vrhereas’ under - 8. 62 
the concurrence of both the parties 5 required. That is 
not the only distinction between the twc sections. It is poin- 
ted out that both the sections find plaa under the “heading 
“contracts which need not be performed.” Ido dot think this 
can afford any assistance in the construction of the sections. The 


English authorities which recognise the distinction “between < 


promises made before breach and — ' those after breach must “have 
been present to the minds of the framers of the Contract Act. 
As ab present advised, I am not prepared to dissent from the 
view taken in the case Manohur Koyal x. Thakur Das Naskur 2. 
“But it is not necessary to discuss this: subject any further. 


I think the judgment of the District Judge can be supported 
on another ground. To the claim for specie performance made 
by the plaintiff, defendants’ reply is that there has been a subse- 
quent agreement to vary one of the terms of the contract by 
substituting another piece of land for the one already agreed upon. 
This defence is covered by S. 26 (e) of the Spezific Relief Act, That 
clause does not permit of a plea which, sets up the abandonment 
of the first contract. It can be availed of only in, cases of vari- 
ation and, as I said before,’ the pleadings ard the finding of the 
Dt. Judge show that this is a contract of thet description. I am 
unable to agree with the contention of the learned, counsel for the 
appellant that S. 26 (e) will not apply, if one of the parties to the 
contract has been complained against for default. There is no 
warrant.for such contention. . It is open to ergument that even if 
there has been a breach, S. 26 (e) of the Specific Relief Act would 
apply, although 8. 62 of the.Contract Act mey not. 


The decree of the District J udge is ngis and this second ap- 


peal is dismissed with costs. __ 


pane = 





1. - (1898) 7. L. R..19 M. 398; 6 M.L.J. 202. 2. (1887) I. L.R, 156, 819, 
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Kumarasiami Sastri, J.:—The plaintiffs who are the appel- 
lants sue for specitic performance of a contract by | the defendants 
to sell tie land described in the plaint, and for damages. The plea 
of the defendants was that by an agreement between the parties 
certain ther land was substituted for the land they originally 
agreed to sell and koth the lower Courts found that the plea 
was proved and dismissed the plaintiffs suit on the ground 
that the plaintits waze not entitled to & conveyance of the land 
claimed 


-It is argued for fhe appellants that, inasmuch as the varig- 
tion set up was after she breach of the contract, the plaintiffs are 
entitled to sue on the original contract without any reference. to 
the variation agreec to by them and reliance has been placed on 
Manohtr Koyal v. Thakur Das Naskur t. There can be little 
doubt ‘rom the evicence that, after the plaintitfs filed a suit to 
recover the advance paid and damages alleging breach of contract 


` by defendants there was a mediation as a result of which it was 
agresd between the p:aintiffs and the defendants that land bearing 
Survey No. 153 (b) was to be sold instead of the land originally 


agreed upon. This appeal was argued on both sides on the 


footing that the variation was after the breach of contract. ` 


I am of cpinion that thẹ present case falls within S. 26, cl. 
(e), of tne Specific Rdief Act and that the plaintiffs are not entitled 
to enforce the contrast sued upon without the variation set up by 
the defendants. The section is clear and enacts that where a 
plaintit seeks to enforce specific performance | of a contract 
in writing to which the defendant sets up a ‘variation, the plain- 
tiff cannot obtain the performance sought except with the varia- 
tion sc set up, where the parties have, subsequently to the 


“execution of the contact, contracted to var y it. I see nothing in 


the section or illustrations to limit its operation to variations 


prior to the breacL of the contract. It is no doubt true that 


under the English Common Law there should be’some indepen- 
dent benefit acsual o1 contingent, which is the consideration for 
varying a contract nos under seal and that after breach the only plea 
that would be a valid defence would be in accord and satisfaction 
where 6 party seeks 70 set upa variation of the terms of the con- 
tract. With ail defecence to the learned Judges who decided 








4. (1887).1. L. R. 16 C, 819, 


4 


PART Iv.] THE MADRAS LAW JOURNAL REPORTS, 129 


Manohur Koyal v. Thakur Das Naskur 1 I am unable to see 
any grounds for introducing the same rule in construing either 
. 5. 26, cl. (e) of the Specific Relief Act or. Es. 62 and 63 of the 
Contract Act, which are general in their terms, The observation 
of the learned Editors of the Smith’s Leading cases on Cumber v. 
- Wane 2, and the view of Lord Blackburn. cn Foulkes v. Bear 8, 
show that the rules of English Law as to consideration for varia- 
tion are not founded on any sound principle. The legislature has 
not adopted the principles laid down in Foulfes v. Bear 8, when it 
enacted §. 68 of the Contract Act, and so far as the Madras ‘High 
Court is concerned, it has been held that no consideration is 
necessary for a contract to extend the time Hr performance of a 


contract (Davis v. Cundasami Mudah +). “here seems to me to . 


be no reason why after breach, the parties s2ould not agree to 
vary the terms or why a plaintiif who conseris to such variation 
should not be held bound by the terms of bs, agreement. As a 
matter of practice it is very common in this country for media- 
tors to interfere after quarrels have arisen between the parties 
and effect a compromise between them and L see nothing inequita- 
ble in holding the parties to the variation agreed to irrespective 
of whether the .variation was before or afar breach. I do not 
think that Courts should engraft on the plain meaning of the 
provisions of Indian enactments, limitations founded on technical: 
rules of English Law and pleading especially in cases where such 
limitations are not suited to the conditions prevailing in this 
country. The observations of Sir Frederick Pollock (in his 
Genesis of the Common Law, page 92) as ta the undesirability of 
the blind following of English precedents which “have been 
referred to with approval by Justice Mukerjee in Munghoori 
Bibi v. Akel Mahmud 5, any well be borne n mind’‘in consider- 
ing this question. 

Iam of opinion that the decrees of the Courts: below are 
right and disiuiss the second appeal with costs. 


# 





1. (4887) I. L. R. 15 C. 819. 
“2, Strange’s reporls, page 426, and at t page 849 of ue I, Sieh Leadin g 
Cases. 
3. (1884) 9 A. C. 622, i (1896) I. D R. 18 M 398, s.o. 6 ML, J. 202. 
5 (1914) L L. R. 41 C. 1195. 
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PRIVY COUNCIL. >.. ? ae 
[On appea: from the High Court at Caléutta]. 


Present +—Loris Dunedin and Lord Atkinson, Sir Geet 
‘Farwell and Sir Jokn Edge. 


Thakar Vasonj: Morarji ` ... Äppellant* , 
= . > Ve - x r s. i * ` l eS 
Musaminat Chenda Bibi ... Respondent, 


Hindu Law—Milahszare School—Widou's astate—Al ienation—Reversioner— 

Right. title aud udterest o; the widow conveyed— — Effect of — — Recital o of wecessity ~ 
Deed—Construction—dAbsslute estate conveyed. - - 
. Where a Hindu widow alienated property belonging to her a Wu 
for binding purposes of necessity but she purported to convey only her own ‘‘right, 
title and interast” in the property though the recitals of necessity and the statement 
that thereafter the transfe-ee should enjoy the property as full owner showed that 
what was intended to be @nveyed by those terms was the absolute interest and not 
merely the widow’s estate 

Held, that those worés were consistent with the passing of the larger interest 
and the purchaser took ar absolute estate. 

Hunoomen Pershad Panday v. Musammat Munraj Koonwar | approved. 


Appesl heard ez parte from a judgment and decree of the High 


‘Court of Allahabad Gated Feb. 6, 1912 reversing a judgment and 


decree of the SuborGnate Judge of Benares, dated July 20, 1910, 
Ras Bihari Lal, 





Radke Gobind—2hundo Bibi | Krishen ka Deo 


(died childless) (widow) 
+ Kunj Dihari Lal—Rama Bibi 
(widow) 
Chanda Bibi ' 
(daughter) 
(Piff.) 


The property in question was acquired by Ras Bihari. After his 


death. Radha Gobind and Krishna Chaitan remained in possession. ` 
“The former having cied, leaving a widow in Phundo Bibi, Krishna 


Chaitan came into exclusive possession of the property. He also 
having died, his son Kunj Bihari came into possession on whose 
death his widow, Rama Bibi obtained possession as widow. The 
appellants wishing t> build a dharamsala at Benares purchased the 
houses in question from’Rama ‘Bibi and as Phundo Bibi had a 
right to maintenance, she was also joined as vendor. Out of the 


Tth May 1915. 
1 (1856) 6 M LA. 898, 411—-12. 
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purchase money some existing ancestral debis , were paid and so. 
were some of the. debts.contracted for necess by... On the death of - 


the widow Chanda Bibi, daughter of Kunj Bihari Lal sought to 
set aside the deed of conveyance on the greund that the. widow 


alienated her life estate only and that her consent was not obtained . 


and could not be obtained as she was a minar at the date of sale. 
The Subordinate Judge decided against her, holding that alienation 
` by the widow was for necessity and that it was effected with full 
knowledge and consent of Chanda Bibi. ` Thé High Court on 
appeal decided that it was not clear from the recital of. the 
deed that the widow intended to convey: mors than her- life estate 
and allowed the appeal. The appellint then mpais io His Maj es- 
ty: in Council in due course. ; | 


De Gruyther, K.C, with him Lowndss for the arela 
contended that on T the deed of conve-ance as a whole and 
having regard to the circumstances it was evident that all parties 
intended that the whole estate should pass under the conveyance. 
The deed must be construed’ very liberally and the real intention 
of the parties must be £ given effect to. See Hanuman: Pershad 


Panday v. Musammat Bahooe Munra) Kumwaree 1. The appel. 


lant was buying the housefor erecting a ‘Gharamsala and paid 
adequate consideration. The widow had some debts both ancestral 
and of her own, which was satisfied out of the purchase money. 
She being owner had power to sell.absolutel; under such circum- 
stances. The respondent gave her consent by allowing her hus- 


band to sign the deed and as a matter of. fact he lived in the house, 


purchased with part of the amount. The eppellant before pur- 
chasing the property.used reasonable case tr ascertain that there 


was, legal necessity and acted in good _ faith. The appellant was - 


therefore protected by S: 38 - of the Trañsžer of Propérty Act. 
In any case respondent was not èhtitled to she house now stand- 
ing and should pay. for the ‘same before obt.ining Dosees iO of 
the same, ` N 

- Respondent did not appear. i 

The judgment of their Lordships was dalanan by ; 
_ . Lord Atkinson.—This. is an appzal from a decrea of the High 
Court of the North- -Western Provinces, Allahabad,- dated the 6th 
February 1912,- whereby- a decres-of tha Subordin we Judge of 








1, (1856) 6 M. I. A. 898, 441. 7 
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Benares, dated the 23th of July 1910 was set aside. The respon- 
dent did not appear on the hearing before this Board to support 
the judgment appealed from. 

The suit out of which the appeal has arisen was brought by 
she respondent aga-nst Thakur Vasonji Morarji, a well-to-do 
merchant of Bombay to recover possession of a certain house i in 
the city of Benares, and also mesne rates. 

The land upor which this house is built was pai of the 
immovable property inherited by the respondent’s father, one 
Kunj Eehari Lal, the last surviving male member of a joint Hindu 
family, who died cm the 6th of November 1890. He left his 
widow, Mussammat Rama Bibi, and the respondent, his daughter, 
by that lady him surviving. He had no other issue. One Musam- 
mat Paundo Bibi, the widow of Goskhain Radke Gebind, the 
paterna -uncle of Kumj Behari Lal, was, in and subsequent Lo the 
year 1892, entitled te maintenance out of the proper by so inherited 
by the latter. By deed, dated the 24th of November 1892, these 
two widowed ladies jointly conveyed to Thakur Vasonji, Morarji 
some irterest in the zite of the aforesaid house with the two houses 
then stending upon 5 in consideration of the sum of Rs. 10,500. 

Tke main question in dispute upon which tke two Indian 
tribuna's have di‘fered is the nature of the interest so conveyed. 
The Subordinate Judge held in efect as a fact, first, that the sale 
of these houses was made by Musammat Rama Bibias a matter 
of necessity, in ‘orcer to discharge out of the purchase money 
certain debts due rezpectively by her husband’s father, Krishen - 
Chaitar. Deo, deceased, and his aforesaid paternal uncle amount- 
mg to Rs. 9,500, with interest, for the payment of which the 
ereditors were pressing, and also. certain debts incurred by herself; 
in order to obtain the necessaries of life for the family ; and, 
secondly, that Musammat Rama Bibi, having under these circum- 
stances the power to sell the absolute interest in this immoveable 
property, she intended so to do: that this deed, on the true 
construction of its erms; effected her intention, and carried.to . 
and vested in the puzchaser the absolute interest in the then 
existing two houses and their sites. 

The High Cour, while not differing from, or disturbing in ~ 
any way the conclus-ons of fact at which the -Subordinate Judge 
had arrived, or questioning the intention of Musammat Rama 
Bibi, tc sell and ccrvey the absolute interest in this piece of ` 


N 
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-iramoveable property, held that the terme of the deed were in- 
adequate to convey to the purchaser anythéng beyond her own 
interest in the same, ` which they described as a life interest. 

The purchaser, the defendant in the sat, died on the 22nd 
of March 1918. He purchased these houzs‘for the purpose: of 
founding.a Dharamshalla on their site, and with that object 
caused the two dilapidated houses standing apon it at the date of 
the deed to be demolished, and one house te be erected upon the 
site at a cost to him of Rs. 18,000. ‘Rama Bibi died on the 19th 


of August 1909, Phundo Bibi having pre-caceased her. On the ` 


' 12th of January 1910, this suit was institu=d hy the respondent, 
as heir of her father, claiming the relie asked for on the 
ground that the sale by her. deceased moth=r was made without 
necessity and without her, the responcent’s consent. The 
Subordinate Judge found as a question of fret that the respondent 
was not a minor at the date of the deed, end that she had full 
knowledge of the intended sale, and cOnsexted to it. Owing -to 
the fact-that the respondent did not appear on the hearing of this 
appeal, their Lordships thought it. right not so content themselves 
with accepting and acting on the findings of fact of the Subor- 


dinate Judge, without examining for the..selves the evidence. 


upon -which those findings pent to be besed. Counsel for the 
appellant has accordingly fully opened this evidence. Their 
- Lordships have fully considered it; and are 2learly of opinion that 
the existence of the debts incurred by the predecessors of ‘Xunj 
Behari Lal to the amount mentioned, the racessity for the ‘sale 
of the absolute interest in these two houses in order to- discharge 
them, and the payment of them-out of the 2urchase money when 
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Atkinson, +. 


obtained, are clearly established. Their Lrdships see no reason .- 


whatever tọ dissent from any of the Subordinate Judge’s findings 
of fact. s : 

The question of the proper constructionof the deed of 
‘conveyance remains. The -principle laid down by Lord Justice 


Knight Bruce in delivering the judgment of this Board in the. 


case of Hunoonman Pershad Pandy v. Musemmat Babooe Munraj 
Koonwar ee 1 is particularly applicable to this case. At Pe 411— 
412 of the report he says :— - 


“ Deeds and contracts of the people of India ought ¢ to be liberally construed; 
“ The form of expression, literal sense, is not to be” so-muech regarded as the teal 
“maning of the parties which the transaction disclose3. 


- (1856) 6 M: T. A. 398, 
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Well, it appears 50 their Lordships that an examination “in 
detail of the provisions of thë deed of conveyance in this case 
cannot leave any doubs upon one’s mind that all-the parties meant 
that the absolute interest. in these two houses be-convéyed to ‘the 
purchaser, and thought that:it had by the deed been effectually 
conveyed to him. That instrument commences with a full and 
detailed recital of the title to the property. It contains a declara- ` 
tion that Rama Bibi ‘s the owner of all the property left by” hei 
deceased husband, but that Phundo Bibi being an elderly: woman 
in the family, this property was by courtesy enjoyed by the latter 
jointly with herself. fs 

Ibis then recite? that- the TEN husbands of these two 
ladies (both of whom execute the deed) did not leave behind’ them 
property. tke produce of which was suficient to meet’ their 
necessary expenses; taat they had been obliged to borrow money 
to provide the ordinaty necessaries of life; that the father and 
paternal uncle of Krnj Behari Lal were at the time’ of ‘their 
respective deaths eack indebted to several creditors, still unpaid, 
who were pressing fer their “money ; and that the only way by 
which money could t= procured to discharge all these debts was - 
by selling a portion «ef the property inkerited by Kunj Bekari 
Lall Not, be it observed, a-particular estate, or, interest- in thé 
whole or a portion of that property but a portion of the property 
itself, part cf the corpus as it were, if one may use that expression. 

Now, is is plain that all those recitals touching the existing 
indebtedness of the ezecutants and their predecessors could.only 
have been introduced for the purpose of showing that the 
circumstances were stch as to give to the executants the power to. 
dispose of the absolut= interest. The recitals were éntirely otiose, 
serving no purpose waatever, if the intention and object of the’ 
parties were merely ta dispose of the interest tó which Rama Bibi 
would normally be ertitled as the widow of her deceased ‘husband. 
She could dispose of that interest whether debts éxisted or. rio; 
So that spacial pains are taken to set out in detail the facts and 
circumstances which remove every fetter from ae ‘power `of 
disposition over the absolute interest. ` 

. It is next recitec that the two executants have jointly “and 
severally agreed to sell and convey al) their fulland existing 
rights in tha two hoases to the purchaser for the. ‘sum - of. Rs. 
10, 500 to be paid in 2ash; and that Phundo Bibi has joined as an > 
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executant by virbus of her position in the. jasadi y ian the additional 
guarantee of the yendee. Her right to main=nance was a liability 
affecting the absolute interest in every porbion of the property left 
by. Kunj. Behari Lal. It. might last beyonc the life of; Rama Bibi 
if’ Phundo Bibi outlived her ; but the vencee, it was agreed, was 
to enjoy the property absolutely discharzed from this latter 
liability for all time. By the operative -granting-part: of the deed 
Rama Bibi in the: first place sells, conveys. and transfers all her 
rights and interest in these two houses to she purchaser. without 


any-reservation. Then. Phundo Bibi transters to him her only - 


right in the property, namely, her right te maintenance. And 
then the-two ladies jointly proceed to sell and convey- to him all 


their own existing right, title, and interes in, or belonging ot . 


appertaining to these two houses, .inclwding easements;- and 


declare that from the execution of- the deed- thenceforth the - 


purchaser shall’ be — ao f 
1 ne full.ownor and proprietor of the said houses in our stead, and shall own, 
* possess, and enjoy them in the same Way as we Have seen hitherto doing”. 
Then there follow two -very A awan GUN first, 
that— l 


“as proof of the existing debts and the necessity of conveying the „property for 
“ purposes aforesaid Sham Lal, the husband of. Chanda Bibi” (the Ei 
‘ has signed as.one of the witnesses of the deed, = 
and-secondly, that— . 
“should at any time the said vondee or his halis ae -epresentatives be deprived 
of the whole of part of the property conveyed by th= deed he or they would be 
“entitled to recover the money iu full or in part, as she case may bo, fous us 
“and rest of our property.” 


That guarantee might not be. of much valie, but it contem- 
plated a loss which might occur after the death of-Rama Bibi. 
‘Well, the purchase money was paid, the csbts were discharged, 
and Sham Lal and the creditors of the male zebtors, whose claims 
were paid, signed the deed as witnesses. 4 ` 

. Thus every precaution: which appareatly occurred -to: sihe 


minds of the parties to the instrument or tc those of their advi- 


sers was taken to.show on the face of the Cocument that circum- 
stances- existed which -would on Alah Rana Bibi to asa of 
the absolute interest in this property. . rte 

- There can be no doubt, therefore, as-to the dai and. jaban: 


tion of the parties to the ‘transaction, and az to their” view as-to- 


the meaning and effect of the language of tks instrument. They 
all- obviously intended that all the interest which the recited 
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- circumstances. true ir. themselves, empowered Rama-Bibi to.alien- 


ate shenld pass to she.vendee, and it is equally plain that they 
thought that the efect of the instrument was to pass it to him. . 
The High Cour: seem to have attached little importance to - 
some, if indeed not al, of the pregnant recitals which have been ` 
referred to. They tock.the two following passages irom the grant- 
ing part of the deed, Arst :=— : 
“I, the said Rama Bibi, do hereby convey, sell, and transfer all my rights and 


‘* interest in the said houses which, I inherited from my said deceased husband, 
'" Goshain Kunj Behari Lil.” 


And se@adly— 
‘We . . . sell al our existing rights, title, and interests . . .” = - 
As sogezher with the declaration that the vendee— $ $ 
“ will be he full owner awl proprietor of the said houses in our stead, and -shall 
U own, possess, and enjoy hem in the sume way as we have been hitherto doing. 2 
They then proceed to say— K 
““Theso recitals” (as shey erroneously style them) show that the widow Was 
selling such rights as she had as widow, thut is to say, her life estate.” k 
Wah al! respecs to the learned judges of the High Court, 
thew Lordships are quite unable to take that view. They think 
that the High Court fell into the very error which Lord Justice 
Knight Bruce, in the passage already quoted, stated should be 
guarded against in the construction of deeds between the people . 
of Indic. They took the strict literal sense of the words ih the 
passages referred to. and ignored the meaning which the parties 
to the transaction vbviously attached to them. It is not quite 
accurate to describe the - interest which a widow normally takes 
in immovable propersy, which her husband inherits and leaves at 
his death, as a “life estate.” 


In Ch. 2 of Mz. Mayne’s “Hindu Law,” Sth Ed. p. 346, 
he lays it down that it is wholly incorrect so to describe her 
estate, znd that is would be just as untrue to speak of the estate 
of a father urder.the Mitakshara law as une for life. 

“ Hindu law,” he says, " knows nothing of estates for life or in tail or in, fee, 


“Tt measures estates nət by duration but by use The restrictions upon the use 


‘ofan state inhented vy a womau are similar in kind to those which limit the 
t powere of a male holde bat different in degree. The distinctive feature of the 
“ estate 1s that st her dath it reverts to the heirs of the last male owner.” | 


And again at page £70 — f 

“ This not a life estae, because, under certain circumstances; she can give an 
“ absolue and complete ttle. Nor is it ia any sense an estate held in trust for” 
‘the vewersioners. Withm the limits imposed upon her, the female holder has the 
‘© most ebsolute powers o. enjoyment. n > 


| 
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‘If the a A gaiei which enabled her to oo of 
that “absolute. interest, and slie intended to dispose of it, the’ lan- 


guage of the instrument does not seem inadequate for the purpose. | 


‘Taking the deed ‘as a’ whole and ‘endeavouring to reconcile 
its various provisions the one with the other. giving effect as ` fai 
as possible to each, their Lordships find nothing in its language 
constraining them to adopt a construction which would plainly 
defeat the object and intention of tha. contracting parties. . They 
think the passages relied upon by tae High ‘Court may well be 
construed as meaning to refer to the right tc, and interest in, the 


property which Rama Bibi, as the widow of her deceased. husband, . 


had, in the particular circumstances of-the zase, - power, for - the 
- purpose indicated; to-sell and- dispose of, that is, the absolute’ inte- 
rest, and not as merely méaning to refer to she right-and interèst 
which a widow normally takes in the immoreable property which 
her husband owned at his death and leaves after him. 

Their Lordships ave, ‘therefore, of op nion-that the: decree 
appealed from -was erroneous and should be reversed, that the 
decree of the Subordinate Judge should be restored -with costs 
throughout, and they will humbly advise His Majesty accordingly. 

The respondent will pay the costs of th.s appeal. eH 

Solicitors for appellant: T. L. Wilson wd Co. © ~ 





“PRIVY COUNCIL. 
Present :—Viscount Haldane, Lord Shaw, | Sir “George 
Farwell, ‘Sir John Edge and Mr. ‘Ameer Ali. ‘7 eee 


[On Appeal from the Chief Court at “Punjab. | 
Bagga = others ; eni Appellants* 


` Saleh ne others l ae: Respondents: 4 


Wi Punjab—Land ‘ienure—Custom—Propriztors of zouses — Paying. Tirni — 

‘Not owning land assessed to land revenue—Claims te share im village common 
kend. : in 7 

. ‘Where the plaintiffs who syed aa sites and wen ‘paying tiri c or grazing 

f dues but did not own any land assessed to land revenre claimed that they were | 


‘entitled to share in the common lands of the Sage like proprietors owning lands is 


assessed to land revenue. i nkr ara 4 ays < 6 
Held, that they were not so entifled.” 


. : Appeal heard ez parte from a judgment and daa of the 
Chief- Comet: dated June 20, 1907 reversing e, Judgment and decree 
* 24th June 1915, | | ào 
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of the Collector and Colonising Oficer, Jhelum Canal Colony, 
Sargodha, exercising the powers of a Civil Judge, dated June 30, 
1905., | 5 

_. The Village Lak arose out of the foundation of various 
scattered hamlets in the jungle by men mainly of the Lak tribe. 
The settlers by the time of the Regular Settlement in 1863 formed 


‘themselves into tarafs or sub-divisions. The Lak taraf was 


mainly he'd by Jueks and the inhabitants of Mari Lak and 
Ajnala hamlets. Urder the Sikh Government the system of 
collection of revenue was for a quarter share of the grain produce 


to be taken by division and the balance of the revenue being 


levied in the shape of grazing dues. At the Summary Settlement 
under the British rule the revenue was fixed at Rs. 300 and appor- 
tioned on cattle only At the Regular Settlement (1863) it was 
fixed at Rs. 325 on she cultivated land of the revenue taraf and 
Rs. 850 on the junge. ‘In addition to the proprietors who contri- 
buted to the Revenve by payment of grazing dues there was 
also a certain number of non-proprietors who were charged ° 
grazing dues by the proprietors and from whom contributions 
were used in reducticn of the Government Revenue or otherwise . 
for the proprietor's tenefit. These persons algo claimed a-share 
in the common land on petition, but their claims were disallowed 
by the Courts in Inda. According to the original agreement with 
the proprietors of the village, common land when partitioned was 
to be first divided ‘according to tarap and then the land so 
attached to each tarep was to be divided among its proprietors 
according to Khewat shares (i.¢.) the shares of persons entered in 
the Khewat or register of proprietor’s holdings. In 188% the 
proprietors of Lak applied for partition. The Assistant Collector 
ordered division on the basis of entire Jama of Rs. 1,175. This 


“order was reversed Ly the Collector, with whom the Commissioner 


agreed on appeal in aolding that Rs. 325 was alone to be taken 
into account for ths purposes of partition; but the Financial 


‘Commissioner finally upheld: the order of the Assistant Collector. 


In 1890 a petition was filed in the Settlement Department for ` 
partition of the waste land in accordance with the order of the 
Financial Commissioner and was sent for disposal to the Extra 
Assistant Commissioner. In 1894 he decided to carry out patti- 
tion only among the tarap and deferred partition inter se- among 
the owners within the tarap, the partition ` being made on the 


e 
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basis of entire Jama of Rs. 1175. In 1901 proceedings were'set on 
foot for partition of the Skamilat of Tarapand Lak among the 
proprietors of that tarap. Objecsions were taken that the division 
should be made according to the Jama ofthe cultivated land assessed 
at the settlement and not on that fixed on the jungle land. Accord- 
ing to the Wajib-ul-arz the Colcnisation Offmer and Collector tried 
the case as a revenue officer and held tnat the sama on the cultivated 
area and that portion of the Jama on the jingle land which had 
been paid by proprietors should be the basis of division. On ap- 
peal the Settlement Commissioner reversed the decision on the 
ground that a question of title having beem raised the Collector 
was bound to follow the procedure laid doewn by $S. 117 of the 
Punjab Land Revenue Act, (23) of 1887. He also pointed out 
the impropriety of excluding from consideration that portion of 
the Jama on jungle land which had been pa:d by non-proprietors. 
The Collector then tried the case as a Civil Court and ruled that 
the partition should take place on the basis cf the entire Jama the 
portion of the Jama on jungle land paid by non-propriétors being 
distributed over all the proprietors according to their Khewat on 
the cultivated area, The measure of each being (a) his own Khewat 
inside the cultivated area and (b) his proportionate share according 
to that Khewat of the Jama on the jungle lard paid for by non-pro- 
prietors and (c) the amount he himself paid cn account of the latter 
Jama. On appeal to the Chief Court, the jadgment of the lower 
Court was confirmed. A petition for review on the ground that 
the appeal of the appellants had not been considered or decided by 
the Bench was rejected. The appellants them appealed to the Privy 
Council in due course. 

Arthur Grey for appellants contended taat the appellants and 
their ancestors had been throughout the setslément from 1857 up 
to the present time recorded as proprietors rf the village in posses- 
sion of certain waste sites upon which no land revenue had been 
assessed but in respect of which taey had paid tirni (grazing) dues to 
the Government. The appellants were recorded as proprietors in the 
Khewat and according to the decisions- of tae Collector sitting as 
a Civil Judge they would be entitled to skare in proportion to 
their contribution to revenue whether by way of direct assessment 
on land or by assessment in respect of cattle, charged upon 
the: jungle: of which they were recordel as in possession. 
The Collector in deciding the case in 1905 thought that the 
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proper Khewatdars with claims in the Shamilat held -claims 
on the strength of having undertaken a responsibility -for the 
demand which did nct fall on and was nottaken by those whose 
lana was entered as Eharit parta. He was wrong in holding 
this view, as the responsibility for the Government demand did 
fall on and was taken ‘by the appellants. The Chief Court in 
dismissing the appeal had held that payment of tirni as a non- 
proprietor ought not so create a right in the Shamilat that the 
claims‘of those non-owners who had acquired rights in Lak to 
ownership by virtue cf payment of tirni in other taraps-seemed to 
be absurd and that they had no claim to a share. None of these 
findings were relevan; to appellant's case (i. e) that of proprietors 
who paid grazing dues but no revenue on cultivated land and 
their appeal was dismissed without ever having been considered. 
Mr. Justice Johnstons agreed in the order without any reference 
to appellant’s case. “he petition for review on the ground that 
the appellant’s appeal had not been considered or decided by the 
Bench was presentec >n August 8, 1907 and Chatterji J. recorded, 
“ Appellant says he has all along been paying tirni. If so, he may 
be entitled to a share as he is a recorded owner though his 
original holding is Kvara) az parta.” The review was heard, 
when the appellants were not represented by counsel, by Johnstone 

and Rattigan JJ. whe decided that the petition for review was ` 
based on a misundersanding of the principles on which the “case 
was decided, that is t say, that only persons paying land revenue 
upon cultivation cocld share at all in Shamilat but that those 
pers: ns inter se would share in Shamilat in proportion not to 
such revenue alone bat in proportion to revenue plus tirni paid by 
each. No such princisle was in fact laid down by the Bench who 
heard the case. Mr. Justice Chatterji’s order on the petition for 
review seemed to cortradict it while Johnstone J. in his order 
under review himself laid down that the idea seemed to have crys- 
tallised that payment for so much time created a proportionate 


right. 
The respondente did not appear. 
The Judgment cf their Lordships was delivered by 


Sir John Edge.—This is an appeal by the plaintifs in the 
suit from a decree c the Chief Court of the Punjab, which had 
dismissed their appeal from a decree of the trial judge by which 


PART IV} THE MADRAS LAW JOURNAL REPOBTS.. mest 


their. ‘suit had been disinissed. The ap asad ‘to! Shite appeal” 
have not appeared. - 


_ In their plaint, dated the 3rd May 1905, the coe alleged 
“that they, “like the land-owners, are the =roprietors” of houses 
and vacant sites in Patti Lak and Bad paid tirni (grazing dues) in 
respect of village shamilat land (common tend) of Lek, and they 
. claimed a declaration that they,’ 
** like ‘proprietors, may be declared co-sharers'in 80,338 bighas 13 kanals of the 
1 village shamilat land of Patti Lak in proportion -to-Bs. 29-15-7, the tirni paid by 


“ the plaintiffs, and a share [may be) awarded to them in the said village Shamilat 
“of Pal Lak on the. said virni amount according to ths Khewat.” 4 


` It .isto be observed that in their plainz the plaintiffs aia not 


base their ‘claim to share on the partition of the common lands of 
Patti Lak upon any right as proprietors ol any lands assessed to 
the revenue in’ Patti Lak. The plaintiffs were not recorded in 
the Khewat as persons paying land.reverrae .in respect, of land 
held ‘by them in Patti Lak. They did mot; “in fact, hold any 
lands , in Patti Lak which were assessed to the land : vevenue, 
What they claimed was that as they had vaid grazing dues they 
should be treated in the partition of the sommon land of. „thè 
village, as if they were proprietors of the village, holding lands 
which had been assessed to the revenue. he trial judge rightly 
held that the plaintiffs had not proved any right to participate in 
the partition of the common lands and. Zismissed their claim. 
On appeal the Chief Court held’that the 2ayment of tirni by a 
person who was not a proprietor paying land revenue did not 
confer upon him any right to share in the szamilat of Patti Lak. 
The. plaintiffs have, failed to prove that they have any,right to 
participate in the partition of the shamilat £ Patti Lak... 


- Their Lordships will humbly advise His r Majay ‘that this 
appeal should be dismissed; - i 
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IN TEHE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis, Kt. Chief Justice 
and Mr. Justice Hannay. 


Mahomed Jallaldeen Marakayar and Apan (Defendants 
others. ` Nos. 1, 2, 12, 18, 14, 21 
“2 and L. R of the deceased 
v. 2nd Defendant). 

Vijayaswami -alias Muthu Viyaya Respondents (Plaintiffs 
Raghunatha Arnaswami Thevar Nos. 1, 3, 5 and 6 and 
and others. defendants Nos. 4 to 7, 
9 to 11, 15 to 20 and 
y L. R. of the deceased 1st 

ik : G Plaintiff). 
Suits Valuation Act—Mortgage—Suit. for redemption—Jurisdiction—Valua- 


hion—A ppeal—Forum—Ccirt insisting upon payment of Court-fee on total amount 
payable on redemption—P-yment by plaintiff of same—Effect. | 


In a suit for redempticn of a mortgage, the principal amount of the mort- 
gage must be taken as detemining the jurisdiction under the Civil Courts Act 
(Madras). 

The authority of Zamcrin of Calicut v. Narayana 1 in this respect is unaffect- 
ed by the enactment of the Suits Valuation Act. ^ 


Where in a suit institcted in the Subordinate Judge’s Court for the redemption 
of a mortgage for Rs. 8,89¢-4-0,'the Subordinate Judge erroneously insisted'on the 
payment of a Court-fee on Rs. 7,218-6-11 the total amount payable on redemption 
and the plaintiff paid the Ceficiency, Held that did not deprive the District Court 
of jurisdiction to hear the sppeal. 


Vasudeva v. Mahadeva 2 followed, ini Bhuyan v. Chandra ` Mohan 
Banmeriee 3, distinguished. : 


The appeal was accord_ngly returned for presentation to the proper Court. 
Appeal from tke decree of the Court of the Subordinate 
Judge of Madura Hast in O. S. No. 18 of 1900. 
C. V. Anantha Krishna Iyer for the Appellants. 
S. Srinivasa Iyengar for the Respondents. 
| The Court delivared the following 
Judgment :—A >reliminary objection is taken that the appeal 
lay to the District Court and not to this Court. The suit was to 
redeem a mortgage, end the amount of the principle debt was Rs. 





*A. B. No. 208 of 190E. 10th Feb. 1915. 
1. (1882) I. L. R. 5 M. 284 (F. B.) 2. (1892) I. L. R, 16 M. 826. 


8. (1907) T. L. R. 34 O. 954. (F. B.) 
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3,899-4-0. “Prior to the enactment of the Suits Valuation, Act, 
1887 it was held in-Zamorin of Calicut v. Narayana 1 bya Full 
Bench of this Court following’ earlier dec sions that under the 
provision of the Madras Civil Courts Act tze method of valuation 
prescribed by the Court Fees Act for suis of this description 
ought to be followed in ascertaining the valuation of the suit for 
. purposes of jurisdiction. The Suits Valuation Act has not fixed 
_ any method of valuing such suits, nor has it, apparently enabled 


“such a method to be prescribed by rule. Consequently the ~ 


authority of the decision in Zamorin of Cclicut v. Narayana 1 is 
unaffected and the amount of the principal debt must be taken as 
determining the jurisdiction under the Civil Courts Act, The suit 
therefore lay in the Subordinate Court and the appeal lay to the 
District Court. The Subordinate Judge erroneously insisted on 
the payment of a Court-fee on Rs. 7,218-6-11 the total amount 
payable on redemption. and the plaintiff paid the deficiency. The 


question then is whether this has deprived the District Court of - 


Jurisdiction to hear the appeal and conferred it on the High Court. 
Following the decision in Vasudeva v. Mchadeva 2, we think it 
has not. A reference to the prinfed papers shows that in that case 
‘the District Munsif erroneously returned a plaint in a redemption 
suit as beyond his jurisdiction although it was properly valued on 
the principles laid down in Zamorin of Calicut v. Narayana 1. 
The plaintiff accepted the valuation and filed the suit in the Subor- 
dinate Court and the Subordinate Court-:en=rtained it no doubt 
on payment of the appropriate Court-fee. It was held by this 
Court that the appeal lay none the less to the District Court, 
although the suit had been valued by the Subordinate Court at 
over Rs. 5,000. This appears to bea direct authority in support 
of the objection. The decision in Jjjatullc Bhuyan v. Chandra 
Mohan Bannerjee 3, related to 2 case in which the plaintiff was 
authorised to make a tentative valuation under. S: 50 of the Code 
of Civil Procedure and Mookerjes, J., expressly confined his decision 
to such cases, and abstained from expressing any opinion on a 
case like the present. The objection is allowed with costs, and 
the appeal will be returned for presentation to the proper Court. 





t 





1. ” (1882) I. L. R. 5 M. 284. - 2. (1982) I. L. R. 16 M. 328. 
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-IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 


Present —Mr. e uatice Sankaran Nair and Mr. Justice Old- 
field. 


M. Chenga Redd. and others ... Appeliants* ( Plaintiffs). 
v. 
Vasudeva Reddi minor by Respondent (2nd 
- Guardian Naresimha . Defendant). 
’ Reddi.’ 


Hindu Low--Adoption—Authority to adopta specified person—Death of the 
son so adanted— Whether acthority to make 4 second adoption could be inferred. 


- Where by the will of her deceased husband, a Hindu widow was directed: tó 
adopt a specified person, anc. the boy so adopted died. 


Held, per Sankaran Nair, J., that under the authority so giyen ; the widow 
could make a second adoptien on the death of the first adopted son. 


If the intention of the Eusband that he should be represented by an adopted 
gon isclearly expressed in She will, the adoption should be upheld unless there is 
anything in the will to shor that a second adoption should not be made. 


Per Oldfield, J.: The suthority being only for the adoption of a specified 
person, authority for a secord adoption could not be inferred. 


Appeal against tke decree of the Dt. Court of North Arcot in 


O. S. No. 3 of 1912 (O. S. No. 3 of 1912 on the file of the Court - 
of the Subordinate Judge of North Arcot). 


[The facts of the-case are fully stated in their Lordships 
Judgment]. 


L. A. Govindaraghava Iyer for appellants : “The second adop- 
tion is invalid. Ex. A is clear that the idea of the deceased testator 
was to adopt the part cular boy Chenga Reddi. He was unable to 
make the adoption himself and therefore directed. his wife to fulfil 
his intention. It was not the intention of the testator to have an . 
adoption at all events. with a preference for Chenga Reddi. It was 
not left to the widow -o adopt whomsoever she liked. The arrange- 
ments with regard to tae property are with reference to this particu- 
‘lar. boy. By referring expressly to Chenga Reddi, the testator must 


have impliedly intercicted the adoption of any one else. The 


will does not contemplate a second adoption. ; 
“An authority tc makea particular adoption is exhausted 
with that adoption. The power given to the widow contemplates 
only the adcption of henga Reddi and is exhausted as soon as 
the adoption is made. A power to adopt should be strictly ‘con- 
A. S. No. 161 of 1918. : 9th March 1916. 
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‘strued. In Surendra Keshav Roy v. Doorge: Sundari: Dossee! - 
“power giyen to two widows simultaneously was held.to’ be-bad. 
“The power was not good even as evidencing a general intention 
.to adopt. In Amrito Lall Dutt v. Surnomoree Dasi 2, a power 


to the widow and the executors jointly to acopt was kaa tò be ` 


bad. ` An adoption made under such a power could not “be 
validated by spelling out a general: intentioc to adopt from ‘the 
will. ‘Such a ‘construction would be beyond she range of judicial 
interpretation. In Mutafaddi- Lal. v. Kullan Lal ® it was 
held that a power to adopt should be strctly pursued.- See 
Narasimha v. Parthasarathy + where `a power to adopt ‘given to 
two widows was held to be putan end” to by she death of-one of 
the donees of the power. These cases lay down that a power to 
adopt should be construdd strictly. Otherwise it would be making 


a new will for the testator. An addition. to the testamentary i 
dispositions in a will i$ not within the -provnce of a court: See - 


Narasimha v. Parthasar athy 4, On all these grounds the adoption 
of the 2nd defendant is invalid. ~ `>- - z 

T. R. Ramachandra Ayar for respondents: ‘I submit that 
on a proper construction of the will, a general power~to adopt 


may be “implied and that the- second adoptions- valid. Thé 


testator refers to the absence of male issue at-she beginning of his 
will. He also expresses the hope that his 2nd daughter may 


have more sons,- evidently contemplating the contingency of ` 


Chenga Redd? 8 deaths and a ani a of tke second daughter's 
son, l ie 
The testator avidently Sane to. have a male isstie adopted 
to him and expressed a preference*for Chenga Reddi. Assent of 
' the’kindred per se does not validate an adoption., For example, if 
the testator had‘expressly prohibited an adcption, assent ‘of ‘the 
kindred is inefective. The assent ‘implies the existence of an 
` authority to adopt. Assent to an adoption must be presumed in 


thé absence of express prohibition.” See The Collector ot Madura 


v: Mostoo Ramalinga Setupathi - 5, Spécifying a child for adoption 
does not prevent the adoption of another if tae one specified ‘dies 
or is refused ‘by its natural parents. See Laksami Ban v. Rajaji 6. 
‘Bee also West: and Buhler, Vol. Ii, p. 985. The husband’s 


' (1892) I. L. R. 19 C. 518. i (1900) I. L. R. 27 Cal. 996 s, 6. 27 LA. 128. 





8. (1906) I. L. R. 28 A, 877. “4. (1914) IL.R. ‘a7 I. 199 s.c. 26 M.L 3, 411. 


5. (1869) 12 M.LA. 897 at 443. a (1897) LL.B. 22 E 996. 
20 : 
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authority is not exhausted by a single adoption. She can act 
upon it again in case of necessity and make a second adoption. 
See Iyah Pillai's case}. In Suryanarayana v. Venkatara- 
mana 2, the Privy Douncil uphold the decision in Suryanarayana ` 
v. Venkataramana 3, The result of the decisions is that in the 

absence of an express or implied prohibition, a second adoption by 

a widow is valid. Courts should not be too astute to defeat an 

adoption but shovld rather do their utmost to support it. See 

Surendra Nandan v. Sailaa Kant t. The cases cited by the 

other side are distinguishable. In Surendra Keshub Roy v. Doorga . 
Sundara Dassi.*, taere was a simultaneous adoption of two boys, a 

thing unknown ic the Hindu Law. In Amrito Lall Dutt v. Surno- 

moyi Dasi 6, the testator gave no authority to the widow, but to 

her and two other axecutors. This was also in violation of the 

Hindu Law. In Farasimha Appa Rao v. Parthasarathi Appa 

Rao 7, there was ne direction to adopt. It was left -to the option l 
of the widows to make an adoption. The power to adopt was given 

to two widows joinsly. There was no religious motive in the testa- 

tor’s mind. In this ase the will makes it clear that there shall be an 

adoption. All that the cases lay down is, that if the language of 

the will warraris any prohibition of adoption you shall give 

effect to it. Substantial compliance with the wishes of the 

testator is enough. See Mutafaddi Lal v. Kuldan Lal’. In 

this case the proaibition is only to this extent that if Chenga 

Reddi is available, the widow could not adopt another. | Othet- 

wise there is no prchibition of an adoption. The widow has not 

committed a breach of the power. The 2nd adoption is valid. 

L. A, Govindacagava Aiyar in reply: A direction to adopt 
does not mean tkat.any adoption made by the widow is validated, 
or that the widow 5 bound to adopt. Lakshmi Bai,v.. Raja 9 
is not in point ? A widow can adopt without her husband’s au- 
thority in Bombay. 

l [Sankaran Ncir, Ja—The law in Bombay is the same in so 
far as a widew is bound to respect the wishes of her husband if he 


‘points to a particuler boy to be taken in adoption. The distinction 
"you point out is not material for the purposes of this case. | 














Strange’s Notes of Orses 78. 2. (1906) I.L.R. 29 M. 883 s. c. 16 M.L J. 276. 
($908) I.L R. 25 M 381: 13 M.L.J. 318. . 4, (1891) I. ÙL. R. 18 Gal. 385. 
(1892) T L. R. 19 D). 518. 6. (1900) I. L. R. 27 O., 996. - 
(1918) I L. R. 87 X. 199 s. o. 26 M. L. J. 411. 

(1906) LL.B, 28 A. £77. 9. (1897). L RB. 22 B. 996, 


Poros 


Pi 


— i 
a aa 


a D A A 
PART IV.] THE MADRAS LAW JOURNAL REPORTS. ' 147 


In Suryanarayana v. Venkatare ina. I thete was a general 
power to adopt without any restriction on the widow’s choice, The 
whole’ question is whether the authority is geneial or special. 
Here there is a selection, not merely ta permission’to adopt. The 
testator did not contemplate - the possibility Jfa. second adoption. 


The will shows that he expected-Chenga Reddi-to survive him.. 


Otherwise the direction to the wife to make over the property to 
him is meaningless. The authority: must be found within the four 
corners of the will. See Nar asimha Appa Be Parthasarathi 
Appa Rao 2. 

The Court delivered the At 

Judgments: Sankaran Nair, J. :—The suit was brought by 
the plaintiffs as the reversioners of one Chenga Reddi, deceased, 
the admitted owner of the properties in suit, to seb aside an 


adoption made by his adoptive mother Sulbamma, the Ist de- 


fendant to her deceased husband. The fbintiff’s case is that 
adoption. The District J es of North Avett dismissed the suit, 
holding that she had been authorised. The'plaintiffs appeal. 

The authority is alleged to ti given by Z will executed by the 


is in the following terms +—----— ee bie 


“ The will dated the Bth Avan of Vishu- = 92. $- 1881). executed 
Chandragiri Taluk, in foes -of yourself. Subbu; ; my ‘wife is as 
follows :— We have no male issue; but have only got (1) one elder 
daughter Subbamma and (2) one second daughter Chinna Sub- 
bamma, the said elder daughter having two cons and the second 
daughter one son and one female (issue). Sh2 may still give birth 
to more children. As I am. certain that ths disease of dropsy 


which I am now suffering from would grow worse and my lagt- 


days are at hand and as, according to my inċention, there is no 
time to adopt Chenga Reddi, the second son of my said elder 
daughter, you shall after my demise adopt the said boy and the 
particulars of direction you have to carry wabin regard to the 


whole of my estate are as follows:—(Here properties are describad). - 


You-shall put the above mentioned properties in possession of 
the said adopted son at the end of your lifetime (during your last 


CRR 


1 , (1908) I. L. R. 26 M. 681 & (1906) I.L.R. 29 M, 382., Site at 
2, (1914) I. p. R. 87M. 199. s. c. 26 M. L. J. 411.- ree ASRS 
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moments.) You know for the maintenance of my step-mother 
Pedda Ame alias Chengammy, a Karar (agreement) has been. 
executed by her in October in 1855, and she has been enjoying 
the lands, eic., which have been granted to her for maintenance 
for her whcle life. Sha shall enjoy the said properties according to. 
the terms of the said karar. As the outstandings due to me, the 
amounts du: to me under decrees, silver, gold and cash amounts 
altogether to about Re. 50,000 at present you shall collect the said 
debis, keep the said properties-in your possession, have the said 
adopted sonin your care and protection and after, at the timaof your 
death considering the shen circumstances and agreeably to theestate, 
making suza gifts as may be proper in favour of your two daught- 
ers and the other grandsons) sons of your daughters, deliver the 
whole of fac remiinmng estate to the said adopted son. This is 
the will gos written cut of my free will by Chamala Munusamy.” 

After her husbind’s death the lst defendant adopted Chenga 
Reddi, the second soa of her elder daughter, Subbamma. He died 
and she has since adopted the 2nd defendant in the suit who is. 
the son’s son of the younger daughter, Chinna Subbamma. | 

Now, ‘t is argvel before us that there isa direction in the 
will to adopt only CLenga Reddi; that nowhere is any authority 
expressly given to make a second adoption on his death, nor is 
there anything in th2 will itself to imply such an authority. 

Itis also arguel that it was the testator’s intention, as 
expressed in the will to make the adoption himself, and it was 
only his pLysicwl inasility to do so, that put off the adoption, and 
that if he kad adopied Chenga Reddi himself, there would have 
been no will und there would have been no authority given. 


It is further cortended that the provisions in the will that 
the widow, the 1st defendant should surrender possession of the 
properties to the sail adopted son at the end of her lifetime 
shows that the testator did not contemplate the necessity of another 
adoption, cr, in cthe words, the contingency of the death of the 
adopted son, and erefore no implied authority for a second 
adoption :s to be found in the document. These arguments are of 
great weight. 

On the other hand, it is contended that according to the rule 
of construction laid down by the decisions of this Court and the 
Judicial Cominitiee of the Privy Council, we are bound to uphold 
the adopticn. It is argued that the testator having clearly expressed 
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his desire: that he should be represented bya an 1 adopted gon,’ and Sheiga Reddi 


the widow having been authorised: to adopt, + affect must be given to 


Yasudeve 

his intention. sa E Reddi. 
In the earliest case Brought to our notice- Veeraper umal Pillai ' Sankaran 
v. Narain Pillgi 1 the authority was contained: in the following ‘Nair, d, 


words : of the husband’s will “If Ayya Pilla. beget a son besides ` 
his present son you are to keep. him to my lineage.” Sir Thomas 
Strange affirmed the validity of the adoption made by the widow 
of another boy, holding that she was not bound to wait indefinitely. 
It is argued by Mr. Govindaraghava.Aiyar, that there was another | 
provision in that will on which stress was laid by Sir Thomas, 
Strange to show a primary intention on the art of the testator to 
be represented by an-adopted son, and that Sir Thomas Strange 
said, with reference to that provision that it indicated an intention 
that the ‘adoption should not be confined to my particular person- 
or family, and therefore he drew the inference that it was only a` 
case of preference which the testator expressed that a son of 
Ayya Pillai should be adopted if available. This'may be conceded 
but at the same time on reading the Judgmznt there is no” _ doubt 
that Sir Thomas Strange was of opinion trat, if possible, ‘effect 
should be given to the desire of the testatcr to be represented 
by a son. “He said :—“of the advantages which, in” the reli 
gious belief of the natives, depend upon this zhode of ‘substitution; 
where a man has no son of his own, their baoks are full ; ‘and yet, 
important as they are, we may readily imagine that ‘the provision 
for it is fraudulently reserved for the chamser of disease, and 
the hour of dissolution when pain and alarm < ten deprive us of the 
N listinct use of every faculty, and leave us no “power but that of ex- 
pressing a general sentiment or announcing avague wish. In such 
a sate, will thé law of the Hindu have best saown its wisdom ina” 
roatter upon which his happiness after death is supposed to depend 
by requiring that, at the peril of his soul’ remaining in put, he 
shall specify a name which- he: cannot recollect, and declare a 
preference which it may be impossible for him at that moment to 
feel, or by leaving it to the affectionate discretion of his- surviving 
partner, consulting, as it is her duty to do, with his nearest friends 
and-relations, to substitute for him the person whom he would in 
all probability have himself preferred had he proceeded to ‘adopt 
in his lifetime, or had it occurred to hita before’ his death to 


expréss a preference.” ` 
1. Strange Notes of Cases 104. 
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Chenga Reddi Thə next authcrty that is relied upon by the respondents’ 
Vasudeva Pleader is the;udgment of Farran, C.J., in Lakshmibai v. Rajaji 1. 
Reddi. Ii was poinzed out ky the Chief Justice that it was common for a 


husband authorising an adoption to specify the child he wishes 
to be tazen and shou-d that child die, or be refused by his parents, 
the authority would ssill be held to warrant the adoption of an- 
other ckild unless there is something in the will itself to show 
that the husband did not desire any other adoption to be made. 
The grcund 02 decision was stated to be that a person desires an 
-adoption and when ‘a2 specifies the object. he simply indicates a 
prefererce, 

Acsording to this view, the question for decision is not ` 
whether a husband only gives permission to his wife . to adopt, 
leaving + entirely tc ner discretion, to decide whether an adop- 
tion shculd be made or not, but whether he gives an imperative 
direction tc her to alopt which she, as an obedient wife, was 
bound to obey. It was argued by the appellant’s pleader that this 
Gecisior is not an authority to be followed in Madras because, in 
Bombay, a widow is authorised to make an adoption without any 
authority from the husband, and that the judgment must therefore 
‘be understcod with reference to that rule of law. But it may be 
pointed out that this difference exists only when the husband is 
an undivided co-parcener and the reasoning of the Judge does not 
proceed on ary suca distinction. The case on which reliance is 
placed by the Distric» Judge and by the pleader of the respondents, 
is the judgment in Sr: ryanarayana v. Venkataramana 2,confirmed 
by ther Lordships of the Judicial Committee of the Privy 
Council in Suryanarayana v. Venkataramana 8, In that case the 

shusbani authorised his wife to adopt a son and died. The 
widow adopted a sor in pursuance of that authority, but that son 
also died. The widow adopted a second time, | 

It wae hald by the High Court that the husband’s authority 
was not exhausted by the first adoption, but held good for the 
second adoption alsc. In that case the authority was “in general 
terms requiring her to adopt so as to continue the line and to 
provide fcr kis spizisual benefit.” In that respect, it differs from 
the case before us. There was no direction to adopt any particular 
boy. But in delivezing their judgment the learned Judges of this 





1. (1897) I. L. R, 22 B. 996. 2. (1508) I. L. R. 26 M. 681.5. c. 18 M, L. J. 818, 
3. (1906 I. L. R. 29 M, 882, s. c. 16 M. L. J, 276. 
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Court said “ We are of opinion that the husband’s authority held 
good for the second adoption also, The object and purpose of 


the authority given by the husband was to perpetuate his | 


family as well as to secure his spiritual benefit and it would be 
unreasonable to hold that an accident such as the early death 
of the boy first adopted should be allowed~ to frustrate the fulfil- 


ment of his object and to preclude the widow from making. 


another adoption in the absence of any legal impediment to her 
doing so. When the general intention of a Hindu to be 
represented by an adopted son is clear, as in this case, there 
seams no reason why effect should rot be given to such 
intention if-it is possible to do so without contravening 
the law”. “ And they refer to Iyah Pilla:’s case and the judge 
mentin Lakshmi Bai v. Rajaji 1 already referred to. The learned 
J udges also relied upon Morley's Digest to show instances where 
a widow makes a second adoption on failure of the first by death 
in fulfilinent of a single injunction or authority of her husband 
the object of such injunction being unattained unless the child 
live”. 


Ramaswami Aiyar v. Venkataramaiyar ? 28 justifying an adop- 
tion by a widow to carry out the husband’s general intention 
even where the husband did not directly give authority 
for the adoption. The judgment of their Lordships in that case, 
(6 I, A. 196) does not, it appears to us, bear out the 
inference drawn by the learned Judges. There is no doubt, 
however, from this judgment that where the husband has clearly 
expressed his intention to be the perpetuation of the family 
and the securing of his spiritual benefit, the death of the boy first 
adopted should not stand in the way of the widow making another 
adoption if there is no legal impediment to hər doing so. Of course, 
any direction in. the will, express or implied, against a second 
adoption must be given effect to and even if she is otherwise 
competent in law to make an adoption, she cannot do it. - This 
judgment was affirmed by their Lordships of the Privy Council. 
In the judgment they cite with approval the passage above extract- 
ed from the judgment of this Court. They refer with approval 
also to an expression of opinion by the Calcutta High Court that, 
considering . the religious efficacy that ensues from an adoption a 
1, (1897) I. L. R. 232 B. 996, - “ 9. (1882) L. R. 6 I. A. 196, 


The learned Judges go even further and refer to a decision in. 
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court “shoalé rather do its utmost to support it unless such 
adoption is clearly in əxcess or in breach of the power to make 
"Valtiova it,” and, in pointing cut the limitations to the application of the 
‘rule, they refer to ther own judgment in the Collector of Madura 
v. Mootco Ramalinga Sethupathi 1, that the authorities in favour. 
‘of a widow’s power tc adopt with the assent of a kinsman proceed 
“in a great measure upon the assumption that his assent to this 
‘meritorious aciis to te implied wherever he has not for bidden it, 
and they proceed tc indicate the circumstances in which- such 
a prohibition by the Lusband may be inferred. They also express - 
dissent from the view of the Calcutta High Court that where the 
“widow is directed to adopt a son she cannot adopt a second son 
“if the first adapted scn dies. The decision of the Calcutta. High 
Court was based on the ground that as there was no permission 
“to adops one child af-er another the widow was not authorised to 
make a second adoption. 
| Tkere is little doubt that in the opinion of their Lordships 
of the Privy Council if the intention of the husband that he 
should be represented by an adopted son is clearly expressed in the 
will, the acgogtion should be upheld unless: there is anything in 
-the will to show.-thas a second adoption should not be made. 


In the case before us, there is very little doubt of the 
husbaad’s general intention. He wanted to adopt a son himself 
and he could not carry out his intention on account of his inabi- 
lity to Jo co. He-expresses ‘his regret in that she must adopt her 
daughtsr’s second son. The general intention therefore is 
perfectly cleaw. It is true that he did not contemplate the contin- 
gency of the adopted son’s death. But it is not always that a 
téstatoz likes to refez to such an unauspicious circumstances ina 

“will, j 

is there anything, then, to imply an intention on the part 
of the husoand against a second adoption ? Having regard to the 
rules laid down by the Judicial Committee of the Privy Council 
in the passage in Collector of Madura v. Mootoo Ramalinga, 
-Setupet: 1, extracted by their Lordships in. their judgment in 
Suryanarayona v. Venkatarama 2, there is nothing in the disposi- 
tian af his property or in the circumstances ofthe family to support 
that content‘on. The will shows a. | Clear intention that the bulk. 


1. (1869) 12M. I. 4. 897-at 448. 
2. (1806) T. L. R. DM. 982: s.c. 16 M. D. J. 976 
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of his property should be taken hy one of the descendants, and a 
desire to benefit also his other descendants. If the widow had 
no power to make a second adoption, this intention will be 
clearly frustrated. In the absence of any-second adoption’ the 
property would not go to his own naturel heirs, that is to say, 
his daughters and daughter's sans, but it would go to the heirs 


of his first adopted son, ż.e., the plaintiffs. An intention, there-- 


fore to direct the property from his mritural heirs, 6.-6., his 
daughters and their issue has to be imputed to the testator if 
“we deny the widow any authority to make a second adoption. 
The probabilities are that if he had fully expressed his intentions 
he would have authorised the widow to mrke another selection 
from his descendants. , A 

Mr. Govindaraghava Aiyar relied ‘upon tha opinion of the 
Judicial Committee in Surendro Keshub Roy v. Doorga Soondar yY 
Dossee 1, and- Amrito Lal Dutt v. Surnomoyz Dasi 2 to show that 
even sieves there is a direction by the husband to make an adop- 


tion the widow was held not entitled to C&ry out that intention, 


It is true that in the earlier case there wasa direction to his two 
widows by the testator for each of them-td adopt a son. But the 
adoption was held invalid on the ground that'the will authorised 
only the simultaneous adoption of two sons and no other course. 
It was impossible to carry out, therefore,’ the  testator’s 
‘wishes unless two sons were adopted. and . such adoption 
was held to be illegal. The question, faerefore, did not turn 
upon the nature of the power given to a widow to adopt; but upon 
the illegality of the. power itself. In the Dther case Amrito Lal 
Dutt v. Surnomoye' Dasi 2, a husband purported to authorise ‘his 
widow jointly with two other persons, to aGdpt a'son to him. This 


authority was held to, be illegal. In these cases the widow could - 
not make any adoption ‘at’ all, the question whether she could - 


make a second adoption did not arise. Nor s-the decision of their 


Lordships of the Privy Council ‘in’ the Ndadavolu case: Nara 


simha v, Parthasarathy 8 in point. Ic their judgment the 


Judicial Committee said “He (that is the testator) does not. 


direct that there -shall -be an-adoption, es ‘he ‘would naturally 
have dorie had he wished in all events to secure that there- should 
be-a-son fo perform . the due religioùs rites. ‘He makes it depend 
_ (1892) I È R, 190. 625. - > 2. (1500) 7. L. R, a7 6. 996. 
z 3. (1914)J. L, R: 37M. 199, s: 0, 2631, L. J 411. 
21 
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on the: opinion of his widows whether and when an adoption 
should fake place.” The principle herein laid down is “eetthinly 
not in support of the appellant’s contention. f 
Foz thase reasors I am of opinion that the adoption is valid. 
But as my learned brother disagrees with mé the décree of the 
lower Court is confirmed and appeal dismissed with costs under 
S. 98, C. P. C. i 
Oldfield, J :—The question is whether the wil, Ex. A, 


‘authorised the testata's widow to adopt a second time after the 


boy, whose adoption was specifically permitted by it, had been 
adopted >y her and had died. I differ from my learned brother 
on a question of the kind with great diffidence. But I do.not 
think thet the answer should be in the affirmative. < 
It i£ unnecessary for me to follow him in the majority of his 
references to decisions For I accept his conclusion that a Hindu 
testator, who authorises an adoption generally must be presumed 
to do so with the primary intention that his widow shall secure 
his postaumcts representation by an adopted son and make 
successive adoptions, until the object is secured. Here, however, 
the question is of a comflict between that presumption and what 
are alleged ta be restrittions on the use of the widow's authority, © 
implied ia tke terms conveying it, especially in the specification of 
the boy 0 be adoptel. Only two of the decisions deal directly - 
with such a case. Tha others merely lay down the presumption 
already stated in casee in which the authority was expressed in 
general terms: they did not and had not to deal with restrictions 
on itand therefore, aford very little guidance. 4 
The first of these twc decisions in Veeraperumal Pillai v. Narain 
Pillai? is no doubt based on the presumption and applied it, although 
the authority specified she boy to be adopted. It, however, really. 
carries the argument vezy little further. For, firstly the application . 
of the preeumption could in fact be supported by the language of one, 
of the colateral disposizions of property in the will. And secondly, 
the specification was of a boy unborn, though his-mother was 
pregnant at the date of the will; and, after the boy thus born to 
her had d ed some morths before: the testator and bafore his will 
had effect, the latter dic not change it, though the mother-had no 
other issue. : In the cirsumstances the Court might -well decide 
a posthumous represenmtion, subject ‘only to a restriction; whi¢h 
1. I Strange’s Notes of cases 78. 
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had, to his knowledge, become inopetative, and give effect to. the 
présumption it had formulated. There was 10t at the date, when 
the will spoke, or later any boy, specified by it, in existence ; and 
the authority had to’ be treated as general, oz given no effect at all. 
The case, therefore, differed entirely.from that before us, in which 
such.a boy was available and the restriction’ on the authority could 
be and was given effect, when the latter had to bz exercised. 


The other case, in which an authority to adopt a specified 
boy. was in question, Laamibai v. Rajaji 1, 1, 33 important, because, 
. although it was decided in Bombay, it is pened to by the High 
Court and the Privy Council in Suryanarayana v. Venkatara- 
mana 2, as supporting the conclusion therein. But the authority 
in the latter case indicated no particular-person for ‘adoption by 
name or otherwise and placed no restrictions whatever, on the 
wife’s discretion, the decision turning in both Courts -on the 
general validity of the presumption already zeferred tó, which (in 
the absence of restriction on the authority) -vas sufficient to sup- 
port the adoption. Lagmibai v. Rajai 1, was no doubt, a case, 
in which an adoption of a boy other than fae one specified, was 
upheld, when the latter was not available. But, firstly, as in 
Veeraperumal v. Narain Pillai 3, the authorzy, as restricted by the 
testator, turned out to be ineffectual through causes beyond the 
widow’s control. And next, the case must in my opinion be dis- 
tinguished on a more general ground, that ene law under adminis- 
. tration was different, For, though the judgment contains nothing 
explicit on the point, the first portion of it is.statedly based on the 
law of the Bombay Presidency; and the facts that no co-parceners 
were parties and that the adoption was Gsputed by a widow 
indicate that the deceased testator was a divided co-parcener, 


since, on the contrary assumption the widow would, whether 


or no the adoption was. valid, have been enttled to a maintenance 
and have had no interest in disputing it. If the decision is, as 
must be supposed, one regarding the wicow of an undivided 
céparcener, the question would be of her general and subsisting 
right to adopt and of its revival, when the restriction placed on it 
by her husband turned out ineffective i in the present case, where 
the widow has no power to adopt indepencsntly of her husband’s 
pau and the’ queation is whether after a restricted authority 


| C801) LL R. 22 B. 996, “2. (1908) I L.R. 26 M. Bı (21908) T.L.R. AJ 887. 
8. Strange N. C. 78. 
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has been actec on in=ffectually, her possession of an unrestricted 
one can be presumed In these circumstances, the decision is not 
of assistance. And it is not necessary to treat it as imposed on 
Courts in ths Presidency, as authoritative, by either of the 
judgments above referred to. For, those responsible for them 
cannot be supposed to have overlooked the indications that it 
related to a Civided -dmily or to have disregarded the distinctive 
character cf the law under application. The references to it were 
made to support the l:beral rule of construction which the learned 
Judges and their Loriships were applying to the authority before 
them and are. I woud respectfully suggest, explicable as relating 
to the second ground of decision, on which also the Bombay 
judgmert was based. 

_ Two Calentta casas, Surendro v. Doorga Soondary Dosee 1 and 
Amrito uai Deti v. Sırnamoye Dasi 2 were relied on by the appel- 
lant. The authorities in them were however invalid ab initio, since 
they conferred no power exercisable by the widow under Hindu 
Law, and the decisicns regarding them therefore afford no guidance. 

_ In she result, the two cases dealing with authorities speci- 
fying a particular boy are distinguishable from that before us; 
and the-remaining cases dealing with unrestricted authorities, 
contain nothing directly relevant. There, however, occur in them’ 
some incideatal references to the construction of restrictions on. 
auth<ritizs, anc I refez to them before dealing with the provisions 
of the will before ts. Earlier in this judgment I stated the 
quesijon-in isste as being of the conflict between the general pre- 
sumption as to a testator’s intention and the explicit or implied 
restriction, wkich the will is, alleged to contain. ` But it would 
have been more accurete to use no knowledge which could suggest 
that the two were to be considered together and the latter weighed 
against tae former. Tor, the proper course is, as I think, first to 
attempt to ascertain with reference to the testator’ s own words 
and without reference to the general presumption whether he 
meant to restrict the authority he was conferring, and to have 
recourse to thal presumption only after such attempt has failed, 
It is true that in Veraperumal Pillai v, Narain Pillai 8 the 
collective effsct of the Tun opinions in, favour of the general 
presumption is referrec to as “repelling the construction attempt- 
ed to be put upon the will by the defendants, and the ‘intention 


1. 11892) I. L. R 190 584. 2, pow) I. L. R. 27 0. 998 
k Ea ) Strange N. C. 78 
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of the testator ever so plainly required it” (page 98).` Butit was 
` not necessary for the Court in that case to emdorse those opinions 


to that extent. For immediately afterwacds it pointed out ` 


only that, where (as: in the case before if no such intention 
was expressed or was necessarily to be implied, none could be 
assumed and the general presumption as tc the testator’s object 
could be relied on. Again, whilst the Hgh Court in Surya- 
narayana v. Venkataramana 1, said that “when the general 
intention of a Hindu to be represented by & son was clear, there 
seemed to be. no reason why. effect should mot be given to such 
intention, if is were possible to do so without contravening the 
law. Each case .must- be decided on ite own merits without 
applying too strict a rule of construction with.regard to powers 
of this description,” the Privy Council held. consistently with the 
conclusion above stated, that “the main facor for consideration 
is the intention of the husband. Any sdecial instructions he 
may have given his widow must be strictly followed; where no 
such instructions have been given but a zeneral intention has 
been .expressed to be represented by a on, effect should, if 
possible, be given to that intention.” And their Lordships have 
given the clearest expression. to these views in. a very recent case 
Narasimha v. Parthasarathy 2, In one passage in the judgment 
(page 223) they declined to treat the testatcr’s motive as religious 
at all, because his language showed thas it was secular. In 
another (page 222) they recognised that surrounding circum- 
stances (including race and religious opinións) deserved considera- 
tion in arriving atb. a right construction of the will and ascertaining 
the meaning of. its language ` “as. used b; that testator in that 
document.” But they held that “so soan as the construction 
is settled, the ‘duty of the Court :s to cecry out the intentions 
expressed and-none other. The Court is in no case justified 
in adding to its testamentary dispositions... If, they have any 
eventuality . unprovided for, the estate must in case „that even- 
tuality arises, be dealt, with according to the law, which provides 
for succession of property in. the absence of testamentary 


directions applying thereto. But the Cours never adds - toa will . 


anying, which needs to be done by testamentary . disposition.” 5 

“The terms of the will in this. cass -must accordingly. be 
E strictly as they stand and withort any, addition to them 
1 (1903) LL.B. 26 M. 684. 2. (1914) IL.R. 27 M. 199 5. 6,26 M.L J. 40. 





CR Reddi 


Vasudeva 
Reddi. 


Oldfield F- 


Chenga Reddi 
v. 
Vasudeva 
Reddi. 


Oldfield J. 


158 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIX 


to provide for subsequent eventualities or expansion of them 
based œn any presumed intention of the testator. I note first the 
stasement thai he had no time to adept Chenga Reddi, as he 
intended to do so; and here, as later, I can find no reason for assum- 
ing whot he could easily have expressed if he had wished, that 
his intention to adcpt was not restricted to Chenga Reddi, but 
was general. There is next the direction to the widow to adopt 
Chenga Reddi, followed by no provision for the contingency of 
the latter’s death or fhe refusal of his parents to give him. The 
result, as Tread it, is that testator gave an authority to adopt, 
restricting -its operasion to Chenga Reddi; and I find myself 
unable to understand how a testator, who certainly did not trust 
his widow unreservecly in the action which he authorised express- 
ly, can ke presumed to have authorised her to take further action 
by impl cation cr to Lave meant to leave him to do so unfettered. 
Ang lastly, as regards the absence of any provision for future even- 
tualities the testator’s attitude is made yet clearer by his reference 
to the dsvolution of kis estate on the adopted son on his widow’s 
death ard the assumotion it involved that the former would 
survive the latter. That assumption was, as already observed, in- 
volved aso in the restriction of the widow’s authority. Its repeti- 
tion makes it the more difficult to disregard it. The omission to 
provide Zor this eventuality in connection with the direction to 
adopt wes merely tacit; but, as shown, authority would forbid the 
Court even in those ircumstances to supply it by implication. 
The Court’s disability to do so is the clearer, when, as is the case 
here, the testator has selected not to provide for this eventuality, 
though be has providec for its converse; and the inference must 
be that Le was either Indifferent or content to leave his widow 
to adopt with the consent of the sapindas. It is not possible 
to supply the omisson by any expedient, which would add 
to or mcdify the will, as that proposed by respondent would do. 
My conclusion thereDre is that the will authorises no second 
adoption after the failare of that of Chenga Reddi. ; 

- I would therefore reverse the Lower Court’s finding on issue 
1. If this were the decision of the Court, it would be necessary 
to proceed to deal wita issues 4 and 5. Ido not do so, because 
in accorcance with my learned brother's judgment, the appeal 
mus; be dismissed with costs. 
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. PRIVY. COUNCIL.: 
Spenni :—Lord Atkinson, . Sir John. Edge and Mr. Amect 


Ali.: 
[On Appeal iiom the High Court at Allahabad. 1 À 
Padarath Halwai and others ~ . ... Appellants. * l 
; ea: ; 
Pandit Ram Narain Upadhia and others © ... Respondents: 


Mortgage—Attestation—Tr ansfer of Property Act, IV 1882, S. 69—Pardana- 
shin ladies—Not seeing the face of when signing—Suit by second mortgagee of one 
of the properties comprised in plaintiff's mortqage—Inadvertent passing of de- 
‘cree postponing plaintiff—Ef fect of—Plaintiff entitled to enforce his ‘mortgage 
against other properties—Purchasers in emecition of second morigagee’s decree 
ander 8. 90, 

Where it was objected, that a mortgage executed-by two Pardanashin (edie 
was not duly attested because the attesting witnesses did not sce the ladies’ faces 
when they signed but it appeared that the witnesses saw them sign and recognised 
their voices though by reason of a chik between, they were unable to see their faces. 
Held, that the attestation was sufficient in law. 


In a suit upon a second mortgage of one of the properties comprised in the: 


plaintiffs’ mortgage, a decree was inadvertently made that the plaintiffs should bo 
paid the amounts due to them out of the balance remaining after satisfaction of 
the second mortgagee’s claim. Hold, that this did not preclude the plaintiffs from 
enforcing their mortgage against the other properties included in their mortgage 
though they had been in the meanwhile purchased by the defendants in execution 
of, the decree in favour of the second mortgagees passed under S. 90 of the Trans- 
fer of Property Act. ` f i 
Consolidated appeals from a judgmenz and decrees of the 


High Court, at Allahabad dated March 29, 1909, modifying a 
judgment and decree of the Subordinate J aage of J Sampa dated 
May 25, 1905. 5 f $ 

"The facts of the case are sufficiently set forth in their TEA 
ships’ Judgment. When the case came on .for hearing it was 
„contended that the attestation of the mortgage as required by 8. 59 
Transfer of Property ‘Act (1912) was not proved according to the 
interpretation of the section in’ Shamu Patter’s case 1. Their 
Lordships remanded the case for further evidence. On remand 
both sides let in evidence before the Subordinate Judge and the 
High Court forwarded its own findings. | 

Sir Erle Richards, K. C., with K. Brown for the appellants 


contended that according to S. 59, of. the Transfer of Property . 


Act, the document must be signed in the presence of at least two 
witnesses who must see the execution of the document. The 


a 8th June 1915. 
1. (1915) D. Re, 891. A, 218; 29 M In J. 821. 
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evidence is not satisiactory that the witnesses saw the execution 

of thé Jeed by the ledies.? Even if the attesting witnesses saw- 
the hand signing ani identified them by their voices that was-not 
enougk tc do away ‘with thé precaution against fraid.. The evi- 
dencé: as: it’ stands does not amount to attestation. Shaniw 
Pattars case 1, anc Fresfield v. Reed 2, Casement v. Fulton 8, 
referrei to.. Furthsr under the mortgage of -the respondents , 
they: had waived thea. priority and Baragaon was relieved - of all 
Tiabilit?, for the amoint due thereunder. The respondents having 
given.up ‘that security ‘there shouldbe a proportionate reduction. 
-Reference was made to Jugul Kishore v. Kedar Ņath + , Imani: Ali 
v. Baij Nath, 5 S. 9%, Transfer of Property Act. bees 


De Gruyther, K. C. and Dube for the respondents. The evi- 
dence in the case briags the case ‘within the decision in Shamu 
Pattar’s case 1. The two witnesses giving evidence were present: 


-Presfieldy. Reed 2 gd Parke v. M ears 6 were referred to. 


Or the 2nd point their Lordships’ did not hear him. l 
Sir Erle Richards replied. : Poe E E 
The Judgment cf their Lordships was delivered By = 
Sir John Edge—These are consolidated appeals from deciees, ; 
dated respectively: the.29th: March 1909, of .the High Court of 
Judicatire as Allahatad. The two decrees ‘appealed from were 
made in „appeals in tke. same suit. The suit was, brought i in, ‘the 
Court o? the Subordirate Judge of Jaunpur on the 29th November 
1904 to enfarce, by sale of the village. Baragaon and other ‘villages 
the payment o of Rs. 63,809 odd, due under a mortgagė dated the 
25th June 1892, The Subordinate Judge decreed the claim in part 
and in gart dismissed. it. Each side appealed to. the High Court 
at Allahabad. The High Court dismissed the defendants’ appeal, 
and in the plaintiffs’ eppeal gave them a decree for their claim. 


When these consolidated appeals first came ‘on for hearing 
befare this Board, it was, contendèd on behalf of the appéllants that 
fhe-morsgage- upon which this suit was brought bad not been. _ 
attested by at least two witnesses, and as the.amount secured by 
if-exceeced one hundred rupeés thé alleged mortgage was ineffec- 











1, (1912) L.R., 39 I.A. 218;28 M.D.. 821. ` 2. (1842) 9 M. & Wi 404.” ~ 
8. (1845) 5 Moore P.O. _80: s.c. 3 M.I.A. 895. 4. (1912) I. D. R. 34 A. 606. 
5, (19C6) I. L, R. 88 0.618." 6. (1800) 2 B. &-P, 217. 
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tive and could. not be given in evidence, Ths point had, not been 


raised i iņn.either. of the. Courts below. Under’ ‘the circumstances this ` 


Boara remanded the. case:to the High, Gourt. ia order to enable the 
parties. to produce evidence, on the question ofattestation, “Evidence 
on that. subject. has. been taken’ and , has. bæn ‘veturned to this 
Board. On behalf of the appellants it has now been contended 
that, the evidence which was given on the remand ï in proof of the 
attestation was unreliable, and, even. ‘if accepted as true, did not 
prove. that the two attesting | witnesses who gaye. evidence: on thie 
remand had seen. the mortgagors sign their names to the mortgage: 

.: The mortgagors’ were two. purdanashir ladies, who. did nob 
appear before the attesting witnesses, and consequently their ‘faces 
were not seen by.the witnesses.» These two attesting witnesses 
were, however, well:acquainted with-the, veices of.the ladies,. and 
their Lordships are satisfied that - these two attesting witnesses 
did identify the mortgagors at the time. when- the deed .was exe- 
cuted. :The mortgagors were, -n the occasion of the execution 
of the mortgage deed, brought from the semana apartments., of 
the house in which they were to an. ‘antz-room .to execute the 
deed.. .In the ante-room the ladies seated themselves on. the floor, 
and between them and these, two attesting witnesses there was a 
chick, which was not lined with cloth, hanging i in the doorway. 
These.. two attesting witnesses recognised the ‘ladies by their 
yoices,. and they, say. that they saw each lady execute the. deed 
with her own hand, ‘although owing to the chick they were unable 
to. see the face of either of the ladies.. On the other side an. attempt 
was made:to-, prove that a tat, through which nothing, could. be 
seen, Was hanging in tha doorway. ,Their Lordships accept . the 
evidence of these two attesting witnesses as true,, and, hold vit 
proved that the mortgage deed of, the. 25th June 1892 was’ duly 
aptested by at least .two witnesses within the meaning. .0£.8. 59 
of; the Transfer. of. Property Act, 1889. . It is not disputed that 


the mortgage, deed was in fact the deed of the two pur dangshin 


ladies, Musammat: Niamat Bibi and Musammat. _ Kamur-un-Nisa 
Bibi, ‘the mortgagors.. Be os 
Se The, only other question . to be Saa i in ikask aa is 
the contention, on behalf. ofthe ; appellans that the; plaintiffs. in 
the-suif -have , by: reason of, certajn evenis, - which will now be 
referred:to, lost their right:to enforce against, Baragaon , payment 
Of a: considerable. put of the amoynt which hey. have claimed, +. 
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Or the sth August 1887 Musammat Niaimat Bibi and 
Musammat Kainur-un-Nisa, who will be hereafter referred to as 
the mortgagors, mortgaged the villages Arghupur and’ Baragaon, 
to Sarju Parshad and Ramanand to secure Rs. 12,000 and interest 
thereon. On the 19th February 1892 the mortgagors mortgaged 
Arghupir to Lukshmi Prasad and others to secure Rs. 30,000 
and interest thereon. The mortgagees of the 19th February 1892 
and the representatives in title will hereafter be referred ‘to as 
the seccnd mortgages. On the 25th June 1892 the mortgagors 
by their, deed of that date mortgaged Arghupur and Baragaon, 
together with three other villages, to Sarju Parshad and Raman- 
and to secure Rs. 22,000 and interest thereon. This sum of 
Rs. 32,900 included a sum of Rs. 18,000 principal and interest 
then dua under the mortgage of the 8th August 1887, On the 
20th May 1893 the mortgagors further mortgaged Arghupur .to 
the second mortgagees to secure Rs. 21,324 and interest thereon. 
Sarju Pershad is dead; he is represented in this suit by his son, 
Ram Nevain. who is one of the three plaintiffs. The other 
plaintiffs are Ramanand and his son S. Narain. - 


On the 14th December 1896 the second mortgagée brought. 
a suit in the Court of the Subordinate Judge of Jaunpur upon 
their mortgages of the 19th February 1892 and the 20th May 
1893 to obtain a decree for the principal moneys and interest due 
under the said mortgages, and they prayed that in default of 
payment on a date to be fixed by the Court, Arghupur should be 
sold by suction and the proceeds of the sale should be applied to- 
wards tke satisfaction of their decree. To that suit the second 
morigagzes made Muasammat Kamar-un-Nisa Bibi as one of the 
mortgagors and as the heiress of Musammat Niamat Bibi, then 
dead, the other mortgagor, Sarju Parshad, Ramanand and one 
Indar Sen Singh, defendants. Indar Sen Singh wasa subsequent 
mortgagee ; he is a defendant to this suit, but is not an appellant. 
In their olaint the second mortgagees stated that Sarju Parshad, 
Ramanand and Indar Sen Singh were mortgagees of Arghupur, . 
and thu: they, the then plaintiffs, “were ready to pay the 
“ mortgage money due to any of them who may be prior mortga- 
“ gees ard which they (the plaintiffs) may be legally bound to pay.” 

In their written statement in the suit of 1896, Sarju Parshad 
and Ramanand distinctly claimed their right as prior morigagees 
and said, “If the plaintiffs be willing to get the hypothecated 
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iji property sold, after paying in full the prior amount due to these 
“ defendants, they have no objection whatever to the pintis 
“claim.” 


The then Subordinate J udge of Jaunpur. being obviously in 
confusion of mind as to the rights ‘of the narbies to the suit of 


1896, by his judgment of the: 19th Jaruary 1897, decided’ 


amongst other things that Arghupur should’ ve sold by auction in 
the event of the-defendants to the suit failing to pay, on or before 
the 19th May 1897, to the plaintiffs in that suit (the segond 
mortgagees) Rs. 49,275-9-0, the principal acd interest due ‘under 
the mortgage of the 19th February 1892 anc future interest, and 
that the proceeds of the sale should be applied first in payment of 
the amount due to the second mortgagees tnder their mortgagé 
of the 19th February 1892, and that the balance, if any, should be 
“applied in’ ‘payment ofthe sum which'rmay bé due to Sarju 
“Parshad ‘and Ramahand on that date with'interest. Any 
“ surplus left to be applied in payment of the sum due to-the 
“plaintiffs under the second document, dated the 28th May 
“1893.” The Subordinate Judge apparently overlooked the rights 
of Sarju Parshad and Ramanand under their prior mortgage of the 
8th August 1887.. In accordance with the Jcdgment a decree was 
made by the Subordinate Judge. Default having been made in pay- 
ment ‘on the date fixed a decree absolute for sale. of Arghupur was 
made- by the ‘Subordinate Jydge:of Jaurpur on the 4th.Sep- 
tember 1897. Under the decree-of.the £h September 1897, 
Arghupur was sold. The proceeds of the sale were applied first in 
payinent to the second mortgagees of the sm then due to them 
in respect of their mortgage of the 19th February. 1892, and the 
balance’of the proceeds of tre sale was pad to the first mort- 
< gagees; that baiance'did not satisfy the- amount then due tothe 
first morigageés under théir mortgage of th- 8th August 1887. If 
the proceeds of the sale of Arghupur had been first applied to the 
payment of the amount then due under the mortgage of the 


8th August 1887, that mortgage would have been satisfied, and 


the amount due under the mortgage of the Z5th June 1892 would 
have been to that extent reduced. As fhe proceeds of the 


sale of Arghuput did not satisfy the’ amount due to the second ` 


mortgagees under theii mortgage of the 20th May 1893, - they 
obtained a decree. under 8, 90 of the Transfer of Property 
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Act, LE82, and in execution of this decree the village of Baragaon 
was so.d on the 20ct. April 1904, and was purchased by the appel- 
lants. 


On behalf of ths appellants it has been contended beroe this - 
Board and :n the Ccurts below that Baragaon was relieved of all 
liability in respect oi the debt due under the mortgage of the 8th 
August, 1887, by reason of the failure of Sarju. Parshad and 
Ramanand tc insist on their priority under that mortgage, it being 
alleged in support of the contention that Sarju Parshad and 
Ramanand kad agreed to waive their priority as mortgagees of 
Arghupur, or bad wsived it, of which, if it were material, there. i Jis 
no proof, and that zhey were guilty of laches in not insisting 
on that priority. Their Lordships have found it difficult to 
follow the argument in support of the contention, as the appel- 
lants had no interest in Baragaon until they purchased Baragaon 
on the 20th April 1£04, and what they then purchased . was:the 
interes: of the mortcagors in that village. 


Li is true chat kad Sarju Parshad and Bamanand appealed 
against the decree ot the Subordinate Judge, they could have had 
their interests as fust mortgagees under. the . mortgage. of Sth 
August 1887 protected, and. would, on the sale of Arghupur, 
have obtained payment of the amount then due under. :that 
mortgage. Sarju Parshad and Ramanand did not, by an. appeal, 
insist on their right as pricr mortgagees, but the. fact that they 
did not insist on having the amount due under the. mortgage of 
the Sth August 1€87 satisfied in priority to the claim of the 
second mortgagees Coes not disentitle the plaintiffs to recover the 
full amount of their claim in this suit, and does not entitle the 
appellants to reliet. No other fact which would entitle the 
appellants to relief kas been shown. The appeals fail. 

Their Lordships will humbly advise His : Majesty that these 
consolidated: appeals should be dismissed. 


' The appellants must pay the costs. 
Solicitor for appellants: Douglas Grant. 
` Solicitors for respondents: Barrow, Rogers and. Nevill." 
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Er A da, -PRIVY COUNCIL.’ | se l 
- Présent:—Lord Shaw, Sir babes Farwell, - Sir John n Hage 
and Mr. ‘Ameer Ali. > ‘ l 3 
_ [On Appeal from the High Court at: Allahabad. T 
" Rajwánt Prasad Pande and Others `’... Appellants. * 
Peo. ZS E : p. = ‘ z $ ^ i 
_~ - Mahant Ram Ratan Gir and others... Respondents. 


Joint Hindu family—Manager —Mortgage-suit—Dzcereo—Set aside against 
some-—Insitfficient service—Another suit—Two decress— Merger—S. 108 of O.P.C. 
of 1882—Suit to set aside decree—Fr aud. 

` In 1884 one Prag Dat Pande, the manager of a joirt Hindu family executed, a 
mortgage of certain family property.” In 1897 the mortgagee ‘brought a suit for the 
énforeement of his mortgage against inter alia, two sons of Prag’ Dat viz. Bhagwant 
and Raj want, and a decree was ‘passed: ca parte on April 80; 1897 which ` was 
made absolute on September 22,1900. In 1901 Bhagwant“and his. two sons ob- 
tained an order under S. 108 of Civil Procedure Code of 1882 by which the decree 
passed against them in 1897 was set aside on the grounc. of insufficient service, but 


it remained in force againsk Rajwant. On Sept. 22,19C2 a comprehensive decree ` 


was passed against Bhagwant and all others including Rajwant. Proceedings for 
éxeoution were instituted in 1903 on the first decree of 1897. In 1906" when 
it was Sought to make the decree of Sept. 1902 absolcte, Rajwant objected to it 
and nevertheless the decree was made absolute. In a suit brought by Bajwant to 
set aside the decree on the same ‘grounds > - oN ù 

: Held, that the only ground on which a decree cauld be set aside ,was fraud 
practised on the Court and in the absence of all averments of fraud, the action 
which was merely one fora declaration that a decree te which | the plaintiff wasa 
party and whieh he had allowed to become final did nob apply to to him was incom- 
petent.. x et 

- A challenge of the method ot the exercise of the jurisdiction ‘of a Court 

can never in law justify denial of the existence of such -urisdiction. . 

Appeal. from. a judgment and decree of the High Court 
at, Allahabad, dated February 23, 191] reversing a judgment and 
decree of the Subordinate J mde ‘of alaba dated August 
17,1909. 

. One Prag Dat Pande ana his two sons, a AN and Bae: 
want and their sons constituted a joint Hindu family. Prag Dat 
was the manager of thé property and in 1884 executed a deed of 
mortgage over the joint.property in favor. of the predecessor-in- 
title ‘of the respondent:: In 1897 the mortgagee ‘instituted a suit 
against all the members of the joint family. ‘This suit was heard 
ex ‘parte and a decree given against all on April 30, 1897 and 
affirmed za the- High Court in 1900. Preg Dut applied under 
MS GP ea eng ae, * 8th June 1915. _ 
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PG. S. 10& of Civil Precedure Code of 1882 to have the decree set 
avant aside Dut. his application was rejected and the High Court upheld. 
Prasad Pande therejection, Prag g Dut then brought a suit to set aside the decree 
Mahant Ram OÊ ApYil 1897 on the ground of fraud, but ke failed both in the lower 
Ratan Gir. Court as well as in she High Court. In 1901 Bhagwant and his ` 
two sons made an application.under S. 108 of Civil Procedure 
Cade cf 1882 to hava the decree of April 30, 1897 set aside. This 
application was grarted. Prag Dut applied to the Court for permis- ` 
sion to defend the suit on his own behalf, but this was not granted 
to him and the High Court upheld the order of the lower Court, 
The case proceededagainst Bhagwant and his sons vèz., and on Sep- 
tember 22, 1902, a Gecree was passed against them and others as 
wellas against the x ortgaged property under S. 88 of the Transfer 
of Property Act, 18€2. This was affirmed by the High Courtin . 
1905. In 1906 an epplication was made for an order to make 
the deczee of September 1902 absolute. To this Prag Dut Raj- 
` want end his sons objected on the ground: that the decree was 
made against them while they were not parties to the suit. The 
Subord nate Judge having disallowed their objection an appeal 
was unsuccessfully preferred to the High Court. They then 
broughs a fresh swt in 1909 to have the decree of September 
1902 set aside. The Subordinate Judge decided in their favor, 
but on appeal to the High Court his decision’ was reversed. An 
appeal was then pref2rred to the Judicial Committee of the Privy 
Council in due cours3. 
Lowndes for the appellants contended that neither Prag Dut 
nor the appelants were parties to the retrial of the mortgage 
suit and the Court by which the same was heard had no 
jurisdiction upon suca retrial to pass any decree against them. 
The decree of 1897 was now set aside and in consequence the 
decree cf 1902, a secend decree for the same cause of action could 
not stard. There cculd not be two decrees in respect of the same 
cause of action against the same person. A binding decree was 
passed against Prag Dut and the appellants on April 30, 1897 and 
an orde: absoiute for sale of the mortgaged property was made 
on September 22, 1990 and therefore it was not competent to 
any Court io pass a cond decree against thei’ in respect of the 
same subject matter. The second decree is for a larger sum than, 
the first decree and ence there could be no question of merger. 
How could the decreas merge into each other when they. related 


5 
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to-different sums and to different parties? Besides the decree of © 


September 1902 was a preliminary decree; the appellants could 
take no steps till 1906. They never had any chance of appealing 
nor did they know of it till 1906. In September, 1902 they, were 
| not parties to the suit. Having regard to this fact there could be 
no execution against them. As the, decree was according to 
| judgment, the Court had to order execution cf the decree’ which it 
could not amend, being according to judgment, but what would be 
the effect of execution was a different matter. It really ought to 
have refused execution, but it'did not. The appellants could not 
appeal as they were not parties to the sui. Bringing a fresh 
suit was the only remedy. `. ~- 


Mr. Ameer Ali: They say as you did not appeal you have no 
right to bring a suit to seb aside judgment. The contention is 
that you ought to have appealed to Privy Council and as you 
did not, you could not bring an action to héve it set aside.) 

(Sir George Farwell : Why did you not apply for leave to 
appeal?) The point was whether the issue on which deciee was 
passed and in which the appellants were not parties would bé 
binding upon them. They first asked to amend the decree’ and 
then notto execute it. The Court said that as decree stood 
against them, it must be executed. Théy then brought a suit to set 
aside the judgment. (Sir George Farwell : A judgment however 
enormous is an order of the Court and must be set aside by appeal 
only.) It was out of time and they had to come here and throw 
themselves at the clemency of the Crown and apply for leave to 
appeal. No appeal had ever been allowed here from the judg- 
ment of a Subordinate Judge. . 


Reference was made to Gauri Sahei v. Ashfaq Husain 1, 
Rani Sundar Koer v. Rai Sham Krishen 2 Ss. 109, 110 and 244 
of C. P. C. of 1882. 

De Gruyther, K.C. and Dube for the zespondents contended 
that the decree was against all parties. Ifit was wrongly made 
against some, others who were parties to had no right to appeal 
now. | 

~ (Mr. Ameer Ali :—If they do not pròceed by appeal they 
“have no right to proceed.] | 





1. (1911) D. R. 88 I. A. 87, 40. (I. L. R. 29 All. 628.) 
2, (1906) L. R. 84 I. A. 9. a nà 
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There was an appeal from the decree but the High Court 
dismissed it in 1995. The decree passed in 1902 was not 
disputed ill 1905. It was held that there was no fraud. This 
was the sge when ihe precise point raised now ought to have 
been raised. The case was re-opened and the decree was against 
all the members of the joint family. The appellants could not 
now re-open the order by a subsequent suit. It ought to have 
been done by appeal only. 


Reference was made to Mungul v Grija Kant Lahiri 
Chowdnri =, Ram Kirpal v. Rup Kuari 2, Malkariun v. 
Narhari 8, and Gauri Sahai v. Ashfaq Hossein 4. 

Lowndes repliec 


The judgment cf their Lordships was delivered by 


Lord 3haw:—This is an appeal froma dectee of the 23rd 
Februazy 1911, of the High Court of Judicature for. the North- 
Westera Provinces (Allahabad), which reversed a decree dated 
the 17th August 1909 of the Court of the Additional Subordinate 
Judge cf Gorakhpur The court of first instance allowed the 
plaintiffs’ caim. On appeal the claim was dismissed. 


The object of the present suit is, by its terms, declared to be 
three-fold. Eut upom examination the substantial and only object 
is for a declaration ir favour of the plaintiffs against the defen- 
dants to the effect that the plaintiffs are no party to a certain 
order which was passed ex facie against them on the 22nd Sep- 
tember 1902. Furtrer declarations are asked that the decree is 
ineffectual, and null and void against them, and so forth. In 
substance, as has been said, the object of tne present suit is for a 
declarat.on that a decree pronounced by a court of competent 
jurisdiction on the 22nd September 1902, and bearing to apply to 
the present appellants, does not in fact apply to them. 


The circumstancas of the case are these. In 1884 Prag Dat 
Pande executed a moztgage over certain family property, of which 
he was himsel: manager, in favour of the predecessor in title of 
the respondents. He had two sons, Rajwant Prasad and Bhag- 
want Prasac. In 1837 a suit for sale under the mortgage, and 
directed aga net, inter altos, these three persons, was instituted. 
It was heard ex parte and on 30th April 1897 a decree was made 





1. (1881) L.R. SI A-128. 2. (1853) L. R. 11 I. A. 87. 
3. (1990) L. R. 27 1. A 216 at 225. 4, (1911) L. R. 881. A. 87. 
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allowing the plaintiffs’ claim: An order absolute was made on the 
22nd September 1900. 

In 1901, however (to put aside donis the naie ab 
the instance of Prag Dat, and to keep tc the actual relevant 
challenges made in the course of these litigations) Bhagwant and 
his two sons obtained an order under S. 108 of the Code of Civil 
Procedure, 1882, to have the decree of the 30th April 1897 set 
aside, on the ground that there had been insa‘ficient service upon 
them. -It was found that the objection taken on the point of 
service was sound. The court in India was xiccordingly confron- 
ted with this situation, that in regard to a n-nrtgage over a joint 
property a suit had been instituted and dezree had been taken 
against all of the joint family, but that one member thereof had 
been properly served with the suit and another had not. A 
certain embarrassment arose in consequence. and these proceed- 
ings, so protracted, ensued. 


So far as Rajwant, the present appellam, was concerned, the 


original suit was -found to have beer'propely initiated; and the 
summons properly served. The courts below adopted the view 
that the decree obtairied in those circum=tances was a decree 
practically final as regards. Rajwant, and th-t with regard to the 
subsequent stages therein occasioned by Bhagwant’s application, 
Rajwant had no right of compeering. Ths Lordships are. of 
opinion, however, that such questions, contasing as they appear, 
have no relation whatsoever to the point which is to be considered 
in this appeal. ` 

On the 22nd September 1902 the Subortinate J udge delivered 
judgment, and he made another decree: Notwithstanding the 
decree which had already, as has bean stated, been pronounced 
in April 1897, he granted a complete decree 50 the respondents in 
this appeal, against all the members of t= joint family. The 
situation that thus arose was that in Septemcer 1902 a decree was 
comprehensively directed against all the mt family of which 
Rajwant, the appellant, was one member, Re want, however, being 
already- bound by the decree which was passed in April 1897. 


It would have been clear to the Board that there must have 


_ been, and could have been, no intention upon the part of the 
plaintiffs to put in operation the earlier decree of 1897 ; but the 
Board is surprised to observe that on the 2311 June 1903, namely, 
after the second and comprehensive decree had been obtained, an 
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application was actually made for execution of the decree—not 
the sezond and comprehensive one of 1902—but the original 
decree of 1897. 
Their Lordships think it right to record that in that appli- 
eation shis statemen- was made :— 
“In the begimning fhe name of Bhagwant Parshad also is entered as a 
‘defendent, but on his pplication this decree was set aside against him, and 


“ecnsequently his nams was not enfered in the columu of judgment debtors. 
“ Another decree has been. passed as against him. It will be executed separately.” 


Uader baose circumstances their Lordships are not surprised 
to find that in the year 1906, when an order was asked to make 
the decree of September 1902 absolute as ‘against all the members 
of the joint family, the appellants took steps to have the situation 
cleared up. Accordingly, on the 7th July 1906, that application 
having been made, Rajwant preferred objections to it. Those 
objections, hcwever, were disallowed, and the decree was made 
absolute by tae Subordinate Judge on the 8rd November 1906. 
Their Lordships arə clearly of opinion that in that suit each and 
all of tae points stated upon this appeal were, or ought to have 
been, brought before the Court below. But if any doubt existed 
in their Lordships’ minds on that topic it would be removed by a 
perusal of the terms >f the judgments of the Subordinate. Judge 
and of the High Couzt ; because after the Subordinate Judge had 
male h.s order ‘on the 8rd November 1906 the. objectors, the 
present appellants, appealed to the High Court, and did so upon 
the same arguments as they now propone in support of the présent 
appeal to this Board. The grounds of judgment of the High 
Court make it clear beyond all question that the very points 


‘which sre now urgec were pans then taken. The objections 


were disallowed. 
It is contended before their Lordships, however, that this 
ma-ter samnot be dealt with as res judicata ; that it is open to 


‘suitors n India, who haye exhausted the remedies competent to 


them, and after final decree has been obtained against them, to 
insfitute a fresh suit or series of suits, the object of which is 
to declare tha; a decr2e competently and with adequate jurisdiction 
obtained therein, is not applicable to them, although they are 
‘named n that decree Their Lordships have no sympathy.with 
this procedure. It is radically incompetent. 

The objections can be stated seriatim. The objections that 
are now taken are, fwst,-that the decree of 1897 has never been 
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set aside, and that, accordingly, the late- decree of 1902 cannot 


stand. The answer made is that the former has been impliedly. a 


set aside by the latter. The-second objecion is practically to the | 
same effect. The matter of the second cecree was res judicata, 
and, therefore, they are two decrees azainst the same Indian 
subject. The answer made to that, in the ~iew of the High Court, 
is that there is a merger by the second ecree of the first. The 
third objection is that the latter decree i- for a definite sum of 
money, larger than the sum of money contrvined in the former. 

The answer is that, the interest accounts Dr the difference, and, 

secondly, that the doctrine of merger also applies. 


Their Lordships are of opinion thi; upon none of those 
.points ought they to make a pronouncem-nt in this case. The 
‘ judgment of the court below has been ps-ticujarly canvassed on 
the doctrine of merger, as there treated. . Their Lordships desire 
to make it clear that'in the judgment nov given no affirmance is 
given of the doctrine or application in the High Court of merger, 
either in a general sense or in the sense. of a vox signata. The 
decree of the 26th February 1908, sufficié-tly covers each and all 
of the points which have just been enumé-ated. The case under 
which these objections’ were brought forward was competently 
before the court ; it had jurisdiction to enlcrtain them, 

It is said that the court below decided he objections wrongly, 
and that the decree was erroneous. Their Lordships think it is very 
trite and very familiar that a challenge ofthe method of the exercise 
of the jurisdiction of a court can never in law justify adenial of 


the existence of such jurisdiction. Tae for.aer has reference to the ` 


merits of the case, and the mvrits of th: case have been in all 
points directly and substantially determir=d between the same 
parties as are now in contention at their Lordships’ Bar, The 
“familiar principle is laid down in a series :f Gases, of which the 
judgment of Lord Hobhouse in Malkarjun Bin Shidramappa vy. 
Narhari Bin Shivappa und another Lis zoba very remote ex- 
ample. Their Lordships cannot countenar:e the laying aside of 
all that has happpened in previous litigaticas, the allowiag of a 
process to become final, and the institutiog ofa fresh suit, the 
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object of which is to declare that, althouga in terms it was ap- - 


plicable to a particuldi subject of the King rho was a party to the 
progeedings, still, upon a new application > Courts of J astice, a 


1, (1909) L. R, 27T, A, 216:1..R 25 B, 387. 
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different result skould be reached, and it should be decided that 
the proceedings and dzcree did not apply to him. 

This suit, in their Lordships’ judgment, is equivalent ‘ove a 
suit for the rescissiom and destruction of a former decree of a 
competent Court. Thet rescission and destruction could be obtain- 
ed on ths ground of fraud “practised on the Courts below’; but 
fraud has been eliminated from this case. And accordingly these 
proceedings are. in their Lordships’ judgment, a mere colour for 
a fresh suit on matiera already competent!y settled by law. 

Their Lordships will humbly advise His Majesty that the 
appeal should be disutissed with costs. | 

Sol citor for appellants: Douglas Grant. 

Solicitors for respondents: Barrow, Rogers and Nevill. 


IN THE HIGH CCURT OF JUDICATURE AT MADRAS. 
Present — Mr, Jas.ice Seshagiri Aiyar and Mr. Justice Napier. 


Pi M. A. Velliappa Chettiar Appellants (Respondents-Decree- 
and another, holders) 
J: : 
S. N. Subramaniam Chetty :.. Respon tent (Petitioner). 

Civil Ruies of Practice (Madras) R. 161 A—Aim and nature of -~Violation of 
the rule dees nol render proceedings after 6 mcnths void ab initio— Decree trans- 
mitted to c District Cours for execution—District Court sending it toa Sutordi- - 
nate Cour.—Does nut give further period of 6 months for execution. 

` The aim of rule 161 A. of the Uivil Rules of Practice is to compel the 
deeres-holier to mak2 prompt steps to enforce the decree. The ruleis in the 
nature of rn instruction or direction to the Court to return the papers to the 
transmitting Court if no,-teps are biken by the decree- holder within o montns 


to exscute the docree. 
A violation of this rele does not rənder the proceedings taken after the 


6 months void ab 4 visio. 
Whers a decree is transmitted to a District Court for execution and the 


District Crurt sonds ıt to a Subordinate Court, the deores holder will not have a 
further period of 6 months from the date of the District Court transfering tha, 
decres for executioa to tha Subordinate Court. 

Appeal against tae order of the District Court of Ramnad at 
Madura - dated the 25sh day of September 1913, in O. P. No. 249 
of 1913 (© P. No. 179 of 1913 on the file of the Subordinate 

161 A. If, after-a decree has been sent to another court for execution, tho 
decree-holder does not, within six months from the date of the transfer, apply for 
the execuziou thereof, the zourt to Which the decree bas been sent shall certify the 
fact that 20 application for execution has been made to the court which passed 
decree ard shall return the decree to that court. PA 
© tA A O. No 45 of -914, 10th March 1915, 
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Judge of Ramnad, in O. .8. No, 457 of 1809, on the file of the 
High Court of Judicature at Fort William iz Bengal). 


- A. Krishnaswamé Aiyar for appellant. 
A. Venkatarayaliah for the ressondents, f 
The Court delivered the following | m 


Judgment :—The appellants obtained a decree for money 
against the respondent in the Calcutta High Court. As the 
respondent was residing within the jurisd:ction of the Subordi- 
nate Judges Court of Ramnad, the decree was transmitted 
on the 2nd of September 1912, under the latter portion 
of Ó. XXI R. 5, to the District Court of Ramnad for execution. 
‘This latter Court sent the decree to the Subordinate Judge. “An 
application for execution was made so him on the 22nd of April 
_ 1918, and certain properties were attached. While the appliéa- 
tion was pending in the Sub-Court, the respendent moved the Dis- 


trict Court to call up the records from tke Sub-Court on the .. 


ground that under R. 161-A of the Civil’ Rcles of Practice, the 
proceedings taken in execution were void a= they were instituted 
more than six months after the transmissior of the decree by the 
- Calcutta Hig’: Court. The District Judge wheld this contention 
‘and ordered “ that the decree will be recallec from the Sub-Coutt 
and returned to the High Court of Calcutta.” The present appéal 
has been presented against this order: ee aaa 


Mr. Krishnaswami Iyer has argued a- Danba of points against 


the view. of the District Judge. He ccntended’ that there’ 


will be a further period of six month= from the date of 
_ the District Court transferring the decree for execution to the 

© Sub-Court. This is obviously , untenable. He next contended 
that the District Judge had no power to recall the decree from 
_ the Subordinate Judge. S. 24, Cl. (1) (b) is comprehensive, enough 
to enable the District Court to withdraw a wansmitted execution 
proceeding to its own file and to dispose of it. The Jearned vakil 
has also argued that the exceeding of the sime limit does not 
render the proceedings infructuous. 


The aim of the rule is to compel the decree-holder to take 
prompt steps to enforce the décree. The rte is in the nature of 
an instruction or direction to the Ccurt toreturn the papers to 
the transmitting vourt if no steps were taken zby the decřee-holder 
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within 6 months to execute the decree. A violation of this rule does 
not rerder the procesdings taken void ab imbio. In such cases, 
time is not of tle essence of the stipulation. Mr. Justice Denman 
points out in Caldow v. Pizell}, “The cases cited before us 
establish that, where a public officer is directed by a statule to 
perforra a duty within a specified time, the provisions as to time 
are onfy directory, and also that in considering whether a statute 
is imperative, a balance may be struck between the inconveniences 
of rigicly adhering to, and the inconvenience of sometimes depart- 
ing om its terms.” Mr. Justice Lopes says that in deciding 


‘whether a rule is mandatory or directory the possibility of justice 


sufferirg from a too rigid application of the time limit should be 
taken into account. In The Queen v. Ingall 2, both Mellor and 
Lush, JJ., enunciaie the same principle. Reference may also be 
made to Brumsitt v. Bremner 3 and the Queen v. Lofthouse 4. We 
thmk the reason underlying these pronouncements is applic- 
able to the present case. The effect of holding that the Sub- 
Court was funcius officio after six months and that the proceedings 
in execution are a nullity would be to allow the judgment-debtor 
to escape the liability which the law subjects him to. The rule 
in question is not an adjunct to the Code of Civil Procedure. It 
is a rule of convenience issued by the High Court with the object 
of indacing decree-holders to take early steps to execute their 


` decrees. Although 3. 148 of the Code of Civil Procedure may 


noi apply in terms to the present case, its analogy may be utilised 
for the purpose of showing that the legislature regards such pro- 


` vision as directory in their nature and not mandatory. 


We must reverse the order of the District Judge and direct 
him tc return the records to the Sub-Court to enable the appel- 
lants to execute the decree under the process already issued. 


Appellants are entitled to their costs in this Court. 





1. (1877) 2 ©. P. D. 562, 2. (1876) 2Q. B D. 199. : 
8. (1861) 9 ©. B. N. 81. . 1. (1866)L. R. I. Q. B. 488. 
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IN -THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Hannay. 

Rambilas and others L Petitioners * ( Accused). | 


Criminal Procedure Code, Ss. 179, 181—Applicasility—Criminal Breachof 
Trust—Essentials of offence—Breach of trust by disherest use or disposal of pro- 
perty in violation of eontract—Ji ‘urisdiction—Magistr: te, f 

The offence of Criminal Breach of Trust is completed (assuming a preliminary 
trust) by the misappropriation or conversion of the prozerty dishonestly, i.e", with 
the intention of causing wrongful gain or wrongful loss. It is only the intention 
which is essential. Whether wrongful gain or loss accuclly results is immaterial, it 
is a consequence,’ but no essential part of the offence,.and a person is not acctised 
of the offence by reason of it. 

| Where the accused, alleged to be brokers carrying on business in the Bombay 
Presidency, were charged in two cases on the file of the- Sub- Divisional Magis- 
trate at Erode, with the offence of Criminal Breach of Trust in respect of the pro- 
ceeds of bertain hundies entrusted to them for encashment’ by the complainants, 
merchants at Dharapùram in the Erode Sub-Divisiou, and it was found that the 
hundies were received and cashed by the accused in Eombay and that the cash 
proceeds were retained and misappropriated there, held that tLe Erode Sub- Di 
sional Magistrate had no jurisdiction to try the cases.. 

The offence of Criminal Breach of Trust by reason of dishonest v use or disposal 
of property in violation of contract is committed where she dishonest use or disposal 
takes place—not where the contract was made or “should have been performed. 

The Assistant Sessions Judge of N. Arcot Y. Ramacami Asari 1, dissented from. 


Petition under Ss. 435 and 439: of tae Code of Criminal 
Procedure, 1898, praying the High Cours to revise the order’ of 
the Sub-Divisional 1st Class ee of Hrode in C.C: No. 110 
of 1918 and 3 of 1914. i 


5, Swaminathan fox the accused. ` 
` Public Prosecutor for the Crown.” 
l | The Court made the following 


Order :—The petitioners who are stated, to be brokers 
carrying on business in the Bombay Presidency are accused 
in -two cases on the file of the Sub-Divisional Magistrate at 
Erode. The complaint against them is that they committed 
Criminal Breach of Trust in respect of tae proceeds of certain 
hundies entrusted to them for encashment by the complainants, 
merchants of Dharapuram in the Erode Scb-Division. 


po 


Te Or. R. O. 826 of 1914. Cr. R. P.279 of 1914. 21st October, 1914. 
I. (1914) 26 M. D. J. 285, ` 
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` Rambilas The question is whether the Erode Sub-Divisional Magis- 
fies trate has jurisdiction to try the cases. io 

From the recitals in the complaint, it is clear that the 
hundies were receivel and cashed by the accused (petitioners) 
in Bombay and that the cash proceeds were retained and mis- 
appropriated there. 

It :s conceded in the course of the hearing before'us that the 
accused have been, and still ave residing outside this presidency ; 
so that 5. 185 of the Driminal Procedure Code, does not apply. 

Ths Sub-Divisional Magistrate has held the cases to fall 
within his jurisdiction in virtue of 8. 179 of the Criminal Proce- 
dure Cole ou the groand that the wrongful loss occasioned by 
accused’s acts accruzd to complainants at their residence and 
place of business, Dharapuram. 

We have carefully considered the eifect of S. 179 of the 
Criminal Procedure Code read with S. 405 of the Indian Penal 
Code : and are clearly of opinion that it cannot be interpreted as 
giving jurisdiction to she Erode Sub-Divisional Magistrate to try 
the present cases. The offence of Criminal Breach of ‘trust is com-_ 
pleted (assuming a preliminary trust) by the misappropriation or 
conversion of the property (in this case the cash proceeds of the 
hundies) dishonestly, :. e., with the intention of causing wrongful 
gain or wrongful loss. It is only the intention which is essential. 
Whethe> wrongful ga n or loss actually results is immaterial, it is 
a consequence, but nc essential part of the offence, anda person is 
not accused of the offence by reason of it. The learned Public 
Prosecutor has drawa our attention to the second part of S, 405 
which dales with dishonest use or disposal of property in violation 
of law o! contract. He says accused had contracted by letters 
received at Dharapuram to remit the amount to the complainants 
there; aad argues tkat the contract was broken by failure to 
deliver the money at Dharapuram, and that this fact gives-juris- 
diction to the Erode Court. We are unable to follow this reason- 
ing. In the first placa the present case falls under the first, and 
not the second, pari of the section: the complaint clearly 
charges Jishonest misappropriation to accuseds’ own use and not 
to use o1 disposal in Violation of law or contract. Secondly, if it 
were otaerwise, the offence would be committed where the dis- 
honest use or dispose! took place—not where the contract was 
made or should have heen performed. 
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No authority kas been quoted in support of this last argument ; 
but the Sub-Divisional Magistrate has based his decision on two 
rulings of the Allahabad High Court, Queen-Empress v. O'Brien 1 
and Emperor v. Mahadeo ?. These cases are undoubtedly in 
point ;and afford some authority in support of his view. We 
observe that in the first case the court wes proceeding under 
§. 185 of the Criminal Procedure Code, and appears to have been 
influenced to some extent by considerations af convenience. The 
second case was decided by a single Judge, who was disposing of 
a revision petition against a conviction. In declining to interfere, 
he quoted in Queen-Himpress v. O’Brien! and was prepared to fol- 
low it, but he also relied on S. 182 of the Criminal Procedure 
Code as giving jurisdiction, and, further, on S 531 of the Criminal 
Procedure Codeas justifying his refusal. This decision certainly 
adds nothing to the earlier one; and, if the latter is to be taken 
as an expression of opinion on the strict interpretation of S. 179 
then with all respect we are unable to follow it. 

Ina later case, Ganesh Lal v. Nand Kishere 3, another learned 

_Judge-of the same Court, Karamat Husain, J. while distinguishing 
Queen-Empress v. O’Brien! on the facts, discussed the meaning of 
S. 179 of the Criminal Procedure Code in relztion to a similar case 
to the present one and expressed exactly the same view as we 
are inclined to adopt. In a still latter case Langridge v. 
Atkins 4 another learned Judge (Mchamed Rafig, J.,) elected to 
follow Queen-Empress v. O’Brien’ but did not discuss the point 
apart from the rulings thereupon. N 

The only case of this Court to which we are referred, is that 
of The Assistant Sessions Judge of N. Arcot v. Ramasami Asari 5. 
This arose out of an application to quash a commitment: and the 
main pointfor determination was the applicability of 8. 188 of 
the: Criminal Procedure’ Code, and the necessity of a certificate 
from the Political Agent. Spencer, J., remarked that the loss 
occasioned by the breach of trust in that case was a “consequence” 
within the meaning of S. 179 of the Criminal Procedure Code, 
sufficient to give jurisdiction, and quoted Queen-Empress v. 
O’ Brien! and Langride v. Atkinst as authority. But the bulk of 
the judgment of both the learned Jucges was devoted to the effect 





“1, (1898) I. D. R. 19 4.411. 0 “a. (1910) I. L. R. 82 A. 897. 
3, (1912) I. L. R. 34 A. 487. 4. (1912) I-L. R. 35'A. 29. 
; 5. (1914) 96 M. L. J, 285. 
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of the want of a certiicate: and with all respect we do not feel 
compel.ed to treat tkis as a considered ruling on the point binding 
upon us, 

These are all tha cases to which we are ‘referred : and we 
do not think their efect would justify our adopting -a different 
interpretation of $.179 of the Criminal Procedure Code and 
S. 105 of the Indian Penal Code, to that which a careful consi- 
deration of the secticns themselves seems to indicate. 

We set aside the order of the Sub-Divisional Magistrate - and. 
direct the discharge of the petitioners, l 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presens :—Mr. Justice Oldfield and Mr. Justice Napier. ~ -0 5 


Krishnamachari sas Accused in Calendar Case No. 
` 17598 of 1914 of the Court of 
the third Presidency Magis- 
trate of George Town. 
v. 
Messrs Shaw Wallase and Co. Complainants. 


Cri in inal Procedure Code, Ss, 179, 181—Applicability--Criminal Breach of 
Trist—Alagisiraic—Jur isdiction. 

Where the complainant, a firm with headquarters at Madras, cece the 
ateused. alleged so have seen appointed agent for the sale of the complainant's, 
oil-at Nandyal, with offen es under Ss 406 and 409 of the Penal Code, in that the 
accused misappropriated tLe money realised by sale of the oil, failed to account to 
the coup ainant when calbd upon to do so, and left Nandyal after locking up his 
place of vusiness and secreting his acount books, held, that the case fell under 
S. 131 of the Coda, and ths third Presidency Magistrate of Madras, in whose Court 
the comp aint was instituted, had no jurisdiction to try the offence and that the 
secondary loss at Madras cf the complainant's firm would not give the Magistrate 
juri diction. : 

Per Dldfield, J.~The ensuing of loss quito as much as the existence of dis- 
honest insention :s en essential clement in the offence of Criminal breach of trust. 
S. 179 of the Oriminal Presedure Code can be applied only to cases in which the 
consequence necessary to Constitute the offenca ensues in some place other than 
that in waich the accused’s act is done. 2 

Case referred tov the orders of the High Court, under 5, 438 
of the Criminal Procsdure Code by the Third Presidency Magis- 
trate, Georgetown in his letter R. O. C. No, 132 of 1915, dated 
Sth Ma:ch 1915. 


* Orl Rev, Case 168 0: 1915, 9th April 1916. 
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The Crown Prosecutor (J. C. Adam) on tehalf o of the Gover n- 
ment.- 


-T Richmond, Counsel for the complainants, - 

R. N. Aiyangar, Counsel for the accusei.+ 

“The Court made the following : 

Order :—Oldficld, J::—The question, om this reference is 
whether the Third Presidency Magistrate Fis jurisdiction to tty 
the accused for an o‘fence punishable under S. 406 or 40970! the 
Indian Penal Code, or whether he should recurn the complaint for 
presentation to a competent Court at Nancyal, Kurnool District. 


The circumstances areset out in -the complaint only gene- 
rally.- But the material allegations appear from the evidence 
` already taken and the statements of complainant's counsel to 
be that the accused was appointed agert for the sale. of the 
‘complainant's oil at Nandyal, that his periodical reports . showed 
a certain quantity of oil sold- and a zertain sum of .money 

received and (after deduction of commissica, etc.) to be accounted 
for and that, when called on to account, the -accused failed. „to 
do so, leaving Nandyal after- locking up his place_ of business 
and secreting his books, the’ inference beng that he - had.. made 
away with the funds in'his charge. No suggestion is made that 
any oil entrusted to him has been conyerted to his use or-dealt 
with otherwise than in accordance with co-1plainant’s instructions; 
that is, by sale to customers. The misappropriation relied.on-is 
accordingly not of the oil, but only of the money received for it; 
and we can therefore dismiss from colateration what seems to 
: have been. thought material before the Magistrate, the allegations 
as to- the origin of the oil, whether it came from Madras or 
Cocanada; The fact that the accused wes appointed agent by an 
order sent from Madras is also’ without €enificance in a Criminal 
case. -The only ground, which we have to consider, 


as justifying the jurisdiction of the Madras Court,. is that. 


the loss ensued there to the compla_aant’s firm, as-a conse- 
quence of the accused’s conduct at Nancyal and that the case is 


therefore covered by §.-179, Criminal Procedure Code, nos by- 


S. 181 only, in which- offences under Ss 406 and 409 are .spécial- 
ly dealt’ with, “In accordance with the ardinary ‘cannons ‘of ‘cox: 


struction the. special provision should ordinarily fřeceive effect 
unqualified: by the general. Clear reasor must therefore be shown 


Krishnama- 
chati 
. v. 
Shaw Wallace 
and'Go, 
Oldfield; J. 


Rrishnama- 
chari 


v. : 
Shaw Wallace 
and Co. 


Oldfield, J. 
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in the wording of S. 179 or otherwise before the complainant’s 
contention can be accepted. 

That cortention has been endorsed and negatived in different 
decisions; bur, though in some of them attempts have been made 
to state the orincip.e applicable in more or less general terms, 
the weight of such statements is impaired by the facts that either 
the allegations before the Court and the exact relations between 
the parties ave not stated fully in the reports or the conclusion 
may have been influenced by uncertainty regarding the place, in 
which the money or property concerned was received or conver- 
ted by the accused. Rajani Binod v. All India Banking Company 1 
is an instance of the former class of cases, and Langridge v. 
Atkins 2 of the latter. ` 

In this Presidency Ramasami Asari’s case 3 no doubt sup- 
ports both the oroposisions which the prosecution has to establish, 
that (1) the cffence is constituted by the accused’s dishonest 
conversion and the loss, which ensued as its consequence, and (2) 
such loss ensues, not only where and when the conversion takes 
place, but also where the complainant ordinarily receives the 
accused’s accounts anc remittances. In the case of Rambilas 4 
however two other learned Judges did not feel compelled to treat 
this es a constlered culing on the point; and with all due 
deference we follow thsm so far. Their decision however nega- 
tived the first of the propositions above stated on the ground 
that the existenee of dishonest intention, not the ensuing of loss, 
was the essential element in the offence of criminal breach 
of trust and that there was therefore no question of any 
consequence or of the application of S. 179; and we respect- ` 
fully dissent from this. view: For, we sare unable to conceive 
and the learned Counsel has been unable to suggest any case, 
in which more than mere preparation or attempt could be held 
established, but n> loss whatever, it may be only a temporary or 
highly insignificant one, 3ould be found to have been caused. Our 
conclusion is in fact thatthe loss ensues immediately on the 
conversion because by it tae property of the principal, entrusted to 
the agent, is dininisked in the latter’s hands. It is the complain- 
ant firm’s case that accuced’s collections (ess commission) be- 
longed to it from she date of receipt, and it is not alleged thatany 


1. (1918) 22 I. 0. 192. 2. (1912) I. L. R.'35 A. 29.. 
8. (1914) 26 M. L. J. 285. | 4. (1914) 99 M. D. J. 175, 
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appropriation was necessary to change their ownership. The 
date of conversion may be uncertain and susceptible of no more 
` definite statement than as prior to the proper date for remittance. 
That however cannot alter the fact that the firm’s funds in Nand- 
yal were diminished. It follows that primarily at least it suffered 
wrongful loss there. = | 


Complainant’s second proposition stated above is clearly es- 


sential to his contention. For S. 169 can be applied only to cases, | 


in which the consequence, necessary to constitute the offence, 
ensues in some place other than that, in which the accused’s act 
is done. It has been supported with reference to the present case 
on the ground that, although the firm’s loss at Nandyal may have 
baen a primary consequence, the loss at Madras, the firm’s head- 
quarters where its funds are kept, was a secondary one and was 
sufficient to attract the operation of the section. This distinction 
is not recognised explicitly in the majority of the cases relied on 
before us, perhaps because, as already observed, the place where 
loss was primarily sustained was uncertain. But it is referred to 
in Langridge v. Atkins! as the foundation of the decision in 
Ganesh Lal v. Nand Kishori 2 on which the accused relies ; and it 
was not drawn in the former case, because the averments in the 
complaint did nof support it. Its validity was moreover endorsed 
directly in Serdar Meru v. Jethabai 3 where the act in question 
was acomplete causing of grievous hurb and it .was held that 
complainant's consequent incapacity for the statutory period in 
another jurisdiction would not effect the venue. We follow these 
authorities and hold that the complainant’s firm’s secondary loss 
at Madras will not give the Third Presidency Magistrate J urisdic- 
tion. He must return the ‘complaint for presentation to a 
competent Magistrate having jurisdiction over Nandyal. l 


Napier J.:—I concur, 


1. (1918) I. L. R. 85 A. 29. - 2. (1919 1. L. R. kil A. aer. 
3., 1906) 8 Bom. L. R. 518. 
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IN THE HIGH CDURT OF J UDICATURE AT MADRAS: 
Present :—Mr. Justice. Oldfield and Mr. J ieee Tyabji. 


` Chennama Shestithi and others ... Appellants * (Defen- 
. EA dants. Nos. 1 to 16: 

v. : 9 i 
Krishnayya Serti and others ... Respondents (Plain- 


tiffs and Defendants. ) 


Civil Procedure Cod- of 1908—0 41, ace of ob jections— Time for 
filing—Calculation—Principle. |” 


‘The period of ane menth allowed by O. 41, R. 23, of the Code to` “a respondent 
for filing’a mem of objactions after‘the date on which notice'of the ‘appeal i is served 
upon him must'be taken 50 extend up to and including the dey. before the corres- 
ponding date of the next month. 


Whore therefore a nanio of objection was “presented on x the 16th March a 8 
respondent who had beer served with notice on the 18th February, held, that the 
memo was presented out of time, i 

Second Appeal from the decree of the Gi of the Subordi- 
nate Judge of South Canara in A. S. No. 33 of 1918 preferred 
against the decree cf the Court of the District Munsif of Coonda- 
poor in O. S.'No. 637 of 1909. 


' P. Sitarama Fao and K. Y. Adiga for Appellant. 


- E. P. Lakshman Rao for K. Sundara Rao for the Respon- 
denis erp 


With regard to the aa of objections the Court 
delivered the following - 


Judgment: Tke Memorandum of objections was presented 
on the 16th March the plaintifis having been servéd with notice on 
the 13th Februar y. The principle applicable to the calculation of the 
time, one mouth allowed by Order XLI, R. 22, is thatit shall be 
taken to extend up to and including the day before the correspond- 
ing date of the next month and we have not been shown authority 
for any special rula as regards February—March. Although there- 


‘fore the 15th March was Sunday, the memorandum was pre: 


sented out of time and must be dismissed with costs. 


. 


€ S. A. N> 25460 1918. 24th November 1918, 
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. IN THE HIGH COURT OF JUDIC ATURE AT: MADRAS.’ 
aa FULL’ BENCH. - -e r 


+ 


saa cote Tok Wals Chea Justice Me Jaa 


Sadasiva Aiyar and Mr. Justice Srinivasa Iyengar. 


Edward Charles Dawson ... Petitioners” | Plaintiffs.). a 
‘Matty Dawson , gr ses Responcent-( Defendants.) 


Divorce Act (IV of 1869) S. 20—Suit for declarata of nullity of jarnia 
Impotency—Pleađdings-— Proof. 


A decree declaring a marriage nul! and void on the ground of impotence on tho 
part of one of the parties is unsustainable in the absenre of an express allegation 


that the party was impotent, 7 ¢ , physically unfit for consummation both at the ` 


date-of marriage and at the date of the institution of tke suit, and strict prodi of 
the same. 


Case stated under S. 20, Act IV 1869 by the District 
_ Judge of Bellary in O. S. 42 of 1914, for te confirmation of the 
decree nisi passed by him in the sud Bint by. the High Coutts 


Zacheus for the Petitioner.. f 4 


The Court delivered the following 


Judgment :—In order to support a suit for nullity . of. mar- 
riage in this country on the ground of inmpotence on the part of 
one of the parties, -such impotence must f course be proved, or 
there must be facts from which impotence, that is, physical unfit- 
ness for consummation may be inferred both at the date-of the 
marriage and at the date of the institutior of the suit. The, only 
evidence here is that the: respondent nev=r attained puberty, and 
that the petitioner never had intercourse with her. Nor are the 
allegations in: the plaint any more satisfzctory. In the circum- 
stances, we think it best not to confirm ie decree and to dismiss 
the suit with liberty to bring a fresh suit as the whole nature of 
the proceedings appears to have keen misconceived. >o 





- * Ref. Case-No. 2 of 1915. ji 7 = Bed August 1916. 
25 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—M Justice Oldfield and Mr. Justice Tyabji. 


Sankara Venkatara‘ynam and others... _ Appellants.” 
(entants: ) 


a Ds s 
Sri Rajah Varadarajah Appa Rao Baginda 
Bakadur, Zamincar Varu A (Plaintiff). 


Estates Land Act, 8.3 sub-s. 7 (4)—Old waste—Period of not less than 10 years 
—Need wot precede the lL. tting—S. 158, 157, 163—Tenant of old waste—One year’s 
lease given before the Act—Ejeciment on the ground of —Expiry of the lease—Main- 
tainability of —Revenue Court or Civil Court-Jurisdiction. 

.. The period of ten years referred to in the definition of old waste in S., 8, sub- 
sec.7 cl. 1) Estates Land Act need not immediately precede the letting in question, 
bub may precede some pricr letting within 20 years before the passing of the Act. 

Per Oldfeld, J :—An action in éjectment may be brought in the Revenue 
Courts against a senant of old waste holding under a year’s lease given before the 
Act merely on the ground “hat the lease has expired and the plaintiff has not c con- 
sented to his holding over 

Per Tyabji, J,.—Suck an action will lie only in the Civil Gourt. 


Second appeal from the decree of the District Court of Kistna 
at. Masulipatam, in A. 3. Nos. 491 and 516 of 1912, preferred against , 
the decree of the Court of the Head Assistant Collector of Bez- 
vada Division, in Sunmmary Suit No. 9 of 1910. l 

V. Ramadoss for the appellants. 

P. Magabushanan2 for the respondenis. 

The Court deliversd the following 

"Judgment :—Oldfrld, J.:—The suit was brought under the 
Estates Land Act by a landlord'to eject a tenant, and the- first 
point raised is whether the land should have been treated as “old 
waste” by the Lower Courts. Defendants argue that it should 
not have deen on the ground that the period of nop less than ten 
years referred to in 5. < (7) (1) must immediately precede. the 
letting, under which the tenant entered, and not (as is here the 
case) some other letting within twenty years before the passing 
of the Act. Weagree with the learned District Judge that this 
is unsound. Nothing ia the wording of the provision supports 
such a construction. Its adoption would ehtail the’ substitution 
for the words “at the 6 me of letting” of some such expression 


_as ‘immediately before : “he letting to the ryot in possession” for 


which there is no warract. We can see neither reason nor con- 


` venience in favour of the view that the character of “old waste ” 


can be lost in consequence of the interposition of a tenancy, during 





aS, A. Nc. 94 of 1914. "Bist December, 1914. 
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k aaan 
which nothing to impair.that character is done by the tenant. We 


therefore proceed on the basis that the suit land i is “old waste”. 


_It.is then argued ‘first that the plaintiff is not entitled to ajo 


in consequence of the expiration of the defeadant’s tenancy by 
efflax:of ‘time with: “reference to Ss. 153 ami 157, on -the ‘sole 


ground that, the facts being admitted, the expiration of 4 tenancy? 


like this, of less than five years’ duration is nos one of the grounds 
referred to in the former and the reservation n the latter of “any 
contract to the contrary” debars plaintiff fom relying on the 
reference to expiry of term inthe addition so §. 153: made by 
Act-IV- of 1909.: This has’ been supported with reference to 


Achayapparaiu'n, Krishnamayachendralu 1 But the decision‘ 


was doubted by. one of the learned Judges responsible for’ Ponniu-- 


samt Padayachi v. Karuppudayan ?, -and not relied on by the" 


other: And on the merits it is not clear how the existence of: 

“any contract to the contrar y can be materia. in this connection,” 
when it is the expiration of a conttact whick is relied on, or how 
§. 157 can be given ‘this interpretation wihout depriving the 
addition to 8. 158 of effect. It is urged. that it ‘will still havé 
effect with reference to §. 153 (a). But, if that alone had been 
the intention, it would naturally have beer carried out by the 
insertion of the words -extending the operation of the clause to. 
leases granted ‘before the commencement >f the Act and- the 
general wording of the addition would have been avoided. 

.§. 9 is moreover relied on and no doubr 'it is not qualified 
expressly by the addition to S. 153, though the latter is -of course 
one ofthe provisions of the Act referred toin it. It is argued 
that the effect of Ss. 9, 153, (as amended) and. 157 is at most to 
save-an existing liability to ejectment in the ‘case of lessees for 
less-than. five years independently of the Act not to create a new 
one, -or sanction an existing one under it. - But the question is 
then mainly one. of-jurisdiction. For dsfendant’s:: argument 


would-ertail-only that the suit to-enforce such independent liabi- 


lty- would lie in the Civil, not. the Revenues Court, not that it 
should:be dismissed, and thatthe plaint should be returned. That 


„Was the basis. on which-a similar contention was considered in 
the second -énse above. cited; the circumstances being very similar - 
to those before us, and one learned Jadge Folding that the Civil 


1. (1918) 24 M. P.J. 403.7 00 2. (1814) 26 M. D. J. 285. 
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to the argument. First, that the question, regarded 'as'one. of 
jurisdiction is closed. because in this case the plaint was original- 
ly returned by the Court of First Instance and the Lower Appel- 
late Court set aside the order of return ‘on appeal ; its -decision 
being final under S. 105 of the Code of Civil Procedure. Secondly, 
that the Revenue Ccurt has in fact madhat the ecwicn in 
the case relied on bemg erroneous. - ` : 
As regards the irst of these answers, it is sufficient that; ihe 
question is one of jucisdiction and that the Appellate Court's order 
not being one of remand is appealable and, if the objection on-the 
merits is well founded, involving an error afecting the decision; 
can be attacked in Second Appeul. No other. view could be.taken 
consistently with the authorities, such as Babaji v. Lakshmibat 1 
and Vydinatha v. Subramanya 2 in which an objection was ` 
allowed to the jurisdistion in second appeal, after it had been taken 
unsuccessfully in the Courts below. For it cannot be material 
that it was once sustained and afterwards disallowed. l 
Then on the merits and with reference to thé decision in 
Ponnusami Palayacři v. Karuppudayan 3, it is to'be observed 
that the question of jurisdiction was dealt with on the-basis refer- 
red to by one only of the learned Judges; and the correctness of 
this decision is therefore open to respectful consideration. Iti 
was thai ryots, such’ as defendants, who remain in possession of 
old waste, but have said no rent, after the expiration of & lease 
for less than five years are liable to ejectment by. Civil Court’s 
decre under S. 163,-28 trespassers, inasmuch as they have not 
been admitted as rycis: by the landholder or in effect that their 


' original admission as lessees is immaterial, since there has’ been 


a break in the continaity of their relation with the landholder, 
and a second admission is necessary to revive it and exclude them 
from the operation of the section. With all deference, this is not 
involved by the provisions and authority referred to. The 
explanation to S. 6 of the Act applies only to occupation of-ryoti 
land other than olc waste and deals only with the result of 
acceptance of paymeats made under S. 45, and therefore not 
after any previous temancy. §. 116 of Transfer of Property Act 
merely recognises acceptance of rent as effecting a renewal of the 
previous lease, but doss not specify that the tenant is “admitted” 


T 1. (1884) I. D. R. 9 E 266. © 9, (1884) LL.R. 8 M. 286. 
8, (1914):26 M; Ñ. d. 285. ; 
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in virtue of it. Vedapalls Narasimham v. Dronwnaraju Seetha- 
rana Murthi 1, does not deal with thejatzer point. . In fact, the 
retention of possession after the expiry of any tenancy would 
afford an immediate-cause of action for such a suit as that before 
us; and if S; 168: is to be applied, the absence from it of any 
saving of the right of the suit under €. 153. (e) requires ex- 
planation. The former section occurs under the, ‘heading . the 
“eviction of tenants.” But the only oth=r case dealt with there- 
under is that.of a tenant of private Jand: and-tenants of ryoti 
land have been dealt with (apparently exhaustively) under the 


heading “ejectment”. The wording of S: 163 is in itself against 


the view: that it is applicable to cases, in which the trespasser 
entered under a lease, since it applies only . to“ persons who 
occupy land. otherwise than by inher.cance. or legal. transfer” 
and. the subsequent reference . to S. 45 bears “this out. In the 
circumstances the conclusion prat it dedls with persons, such as 
defendants, who have entered on “old waste” under a lease and 
have, continued in’ possession cannot be accepted. 

S. 163 failing, the question is whether in the absence of 
provision in the Act for ejectment suit in the case of leases for 
-less than five years granted before it, such suits, must still ‘be 
; brought in the Civil Courts or whether shey are covered by the 
amended $S. 158.. The former alternative is inconsistent with the 

comprehensive character of the Act and its application of the 
Revenue jurisdiction in other similar sircumstances and is, ‘it 
will.be shown, negatived by.the wording of S, 153 itself. To the 
- latter, the objection already stated that expiry of. the lease is not 
specified in the-section, except as a ground for ejectinent unaffected 
by it, is relied on. -This- difficulty however disappears on a closer 
-réading. - The section deals exhaustively with ejectment of non- 
> occupancy ryots as regards two matt=rs. Firstly, it prescribes 
the Collector’s Court asthe tribunal for all ejectment suits against 
them, whatever the- ground of liability to ejectment,.and .whether 
` the grounds to be enumerated correspond with those available 
before the Act or not. ` Secondly, it enumerates the grounds avuil- 
‘able and, in doing so, by the addition to.it maintains the ground 
_ of liability involved in the expiry of tke teria, of a lease granted, 
before the Act was passed. The point is ‘that the addition. deals 
with- aa a to. Ka not the tritunal which is to enforce it. 

a ~ (1908) T.-L. R.31 IL 163, 
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The preceding provision for the Collector's jurisdiction is there- 
fore unaffected, and tha result is, notwithstanding the enumeration 
of grounds of liability, to save that, which would have arisen . but 
for the act, on the expiry of leases granted before it and to 
make suizs thereon cognisable by the Collector. The conclusion 
must therefore be that defendants are liable to ejectment and 
‘were sued ir the Revenue Court rightly. 

The remaining question raised by them is whether the suit 
for ejectment should have ‘been proceeded “with, when during its 
pendency they applied ander S. 46 for purchase of the occupancy 
rights. No doubt persons entitled to apply under that section and 
persons liable to be sued under S. 153 are described alike as non- 
occupancy ryots. But it is not possible to treat that description as. 
covering for the purpose of the former those, who are covered by 
the latter, and who are remaining in possession wrongfully after 
the landholder has taken steps to oust them. The explanation to 
sub-section 1 of S. 6 adced by Act IV of 1909 has been relied on 
as recognising the rights of ryots actually in possession. But it 
is statedly restricted to the purpose of the sub-section and the 
section as a whole applies only to land other than “old waste”. 
This argument also therefore fails. i : 


` The second appeal should therefore be dismissed with costs. 


Tyabji. J.—This appeal arises out of a suit for ejectment and 
damages for wrongful possession. 


The facts found are shat the land in question was not culti- 
vated before 1901 (fasli 1311). It was then for the first time 
leased out for cultivation during faslies 1311—1815 (1901-1905). 
Thereafter the defendant obtained a lease for the 3 years ending ` 
30th June 1909. The paint was filed on 3rd January 1910 for 
ejecting the defendant on the ground that he had refused to give 
possession though the lease had expired. 


. The questions that arise in this appeal fall under two main 
heads of substantive and adjective law respectively. 

I. Whether the defendant has any right to remain in pos- 
session ofithe land in question; or, is the Po EA 
to have him evicted ; and 

' IL if tae defendant can be evicted at the instance of the 
plaintiff whether the Court that has jurisdiction to give 
a decree in ejectment is the Revenue or the Civil Court, 
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„As to the substantive rights of the parties, the--defendant Sankara Ven 
contended that the land is not old waste within the Madras Estates Wataratnam 
Land Act, 8. 3 (7) (1) because though it remained uncultivated Se Halah, 
for such a period as is mentioned in the clause, yet that period Appa Rao. 
did not immediately precede the letting to the defendant. The mapi J. 
contention seems to me to be untenable. The wording of cl. (2) 
removes any doubt that might have otherwise existed. I agree 
therefore that the land falls under the description of old waste, 

Next, it is argued as a matter of substantive law that, though 
the land be old waste, -the defendant is entitled to remain in 
possession, after the expiry of his lease, without the landholder’s 
assent. This result, ib is contended, is brought about by the pro- 
visions of the Act, which restrict the landholder’s right over the: 
land by specifying the grounds on which alone he may have a 
person who is in possession ejected ; these specified grounds, it is 
said, do not include the expiry of a leasa. 

The sections that are relied on-for this contention are Ss. 9, 
46,152 and 157. 

' Ib seems to me that the argument is unsound for several 
reasons. l l 

The sections in question do not u‘fect the landholder’s right 
„to eject generally but only his right to eject (1) occupancy ryots ; (2) 
non-occupancy ryots ; and (3) tenants af old waste : the sections do 
not affect the landholders’ right to evict trespassers. Subject to 
what I am going to say with reference to the terms of S. 153. (ey 
none of the three expressions can, it seems to me, include a person . 
who was a tenant at some time prior zo the point of time with | 
reference to which his rights have to be determined., The 
word ryot, is defined in S. 3. (15) by reference to there being 
a condition to pay rent. Can there be said to be any condition to 
pay rent between the landholder anda person whose lease has 
expired ? After the expiration of she period during which the 
< condition is agreed to be operative, the condition cannot be said 
to exist, the expression tenant is well recognised as a term of 
law. A person who has been a tengnt and who holds over is no 
doubt described in English law as a tenant on sufference ; but a 
tenaney on sufference i is in fact no tenancy at all; Barry v. Cat 
man 1, mere holding over does not create: a, ‘tenancy,. in the 
absence of something to show that a new tenancy was implicitly 


“1 (1887).2 M. & W. 768. 
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created—some conduct from which it may be inferred that the 
landholder treated ths person holding over as his tenant. Very 
little may no doubt be enough to convert a tenancy on sufference 
into an impiled tenancy on terms similar to the expired lease. 
But that little is wanting here, 

For the same reasons it seems to me, that the defendant was 
not entitled to claim th benefit of S. 46 after the expiry of his 
lease and a ter he was no more a non-occupancy ryót, but was a 
person who having held land as a non-occupancy ryot continued 
in possession after the expiration of the term during which he was 
entitled to hold as a non-occupancy ryot. The explanation to 
S. 6 (1) applies to non-ozcupancy ryots of ryoti land other than 
old waste, and is not applicable here, 


It seems to me ther2fore that the sections are prima facie 


and subject to what I am going to say intended to govern the 


relations of a landkolder aad his tenants during the continuance of 
the tenancy (whether the land consists of old waste, or other 
ryoti land in an estate : and whether the tenancy arises under a 
contract or by operation of law). They do not seem to me pri- 
marily to govern the relat.ons of the owner of old waste and a 
person who holds over ani between whom and the landholder 
there is no express or imp-ied tenancy. To assume that Ss. 9, 46, 
153 and 157 govern the reiations between the parties now before: 
us seems to me to beg the question. It is to assume that the 
defendant is a tenant when it bas to be determined whether he 
can assert the rights of a tenant. This assumption seems to me 
to be connected with the suggestion rejected by Miller, J. Pon- 
nusami Padayachi v. Karappudayan + that though neither the 
defendant nor any third person has the right of occupancy in the 
land, yet the landholder does not have that right ; that the land- 
holder can only sue for ejectment on the basis that all persons 
other than himself have the right to the present possession of old 


„waste on the same terins as a ryot has to the possession of ryoti 


land under S. G (1). If this were the correct view, in the first 

place the distiaction between old waste and ryoti land in an 

estate, made in the last sentence of S. 3 (7) and in S. 6 (1) would 

be destroyed : a person who has come in as a tenant of waste land 

would acquire rights similar to occupancy rights, merely by not 

giving up posssssion. In the second place, it seems to me, that 
“1. (1914) 26 M.L.J. 985 at 287- 
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the assumption i is opposed to the second pa tion s. 116 of the l 


SRS 


Indian Evidence Act. 


Moreover the Jand-holder’s sight ‘to eject on the expiry of 2 a 


- lease a person who has not acquired o¢cuparzy rights is specifically 
recogniséd in the last sentence of §. 153, which bears upon the 
‘questions both of substantive and adjective law, mentioned at the 
commencement of my judgment; and I will deal with it in detail. 
"8.153 as I have already said, deals with the liabilities of a non- 
occupancy ryot and it can” have ne relevacce if what I have said 
about the meaning” ‘of the terms “tenant of zn old waste” and “non- 
occupancy ryot” is correct: a tenant of old waste being by 8. 157 
placed in the same position (with reference to the matter now in 
question) as a non-occupancy ryot. Buia certain amount of doubt 
is cast on the view I have expressed by tke fact that in clause (e) 
of S. 153 a person who has been admitted to occupation under a 
lease is: apparently ` referred to as though sven after the expiry of 
his lease he could be described as’a “ non-occupancy ryot”. This 
inaccuracy of ‘terms is avoided in the amending ‘Act. where the 
position of a ryot during the continuance >f the. tenancy is recog- 
nised as distinguishable from his positicn after his expiration: 
I refer to the explanation to'S. 6 (1) and -he addition to 8. 153 by 
the amending Act: a quondum occupanc> ryot of ryoti land who 
holds over is, by the former provision, >laced in the same posi- 
tion as an occupancy ryot during the corminuance of his tenancy ; 
but the latter provision lays down that a-quondum non-occupancy 
ryot (if the lease was granted: before th= commencement: of the 
Act) is not in the same position (with reference to S. 153)’as a 
non-occupancy ryot during the ccntinuance: of the tenancy except 
where the non-occupancy ryot was admitted to possession under 
a registered lease of more ‘than five years duration in which case 
clause (e) is applicable. Still though the mending Act recognises 
the distinction between a tenant and ore who holds over after 
having been a tenant, the inaccuracy of 5. 153 (e) with referénce 
to the context in which it occurs is allowed to remain unamended. 
Hence it seems to me‘desirable forthe purpose of argument 
to assume that the expressions non-occupancy ryot and tenant 
of old waste in Ss. 153 and 157 refer toa tenant of old waste 
who holds over after the expiration of his lease ; 3. and to 

consider the effect of S. 153° on this assumption. 
_ 8. 153 provides for. two things: (1) 156 grounds on which alone 
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a tenant.(I shall use that term for shortness) may be ejected: so -hat 
any right of ejectmen= on other-grounds that, might, have existed 
prior to the act are extinguished; (2) that the suit. for ciccment 
can be brought only tefore the Collector. . ee. 

* The last sentence ofthe section lays down that nothings in üi 
section (t. e., that neitker the restriction as to the grounds nor as to 
the court shall affect tke liability of any person who isa non-occu- 
pancy ryot (or on the assumption Iam making, who.while he was a 
tenant was a non-occcpancy ryot and is holding oyer) according 
to the provisions of this Act, to be ejected on the ground of expiry 
of the term of a lease granted before the commence:nent of this Act. 
It is true that the sentence does not lay down that there shall be 
a liability to be ejected on the ground of the expiry of such a lease. 
But it does lay down taat in regard to such circumstances, the.law 
outside the section shall prevail. Itseems to me therefore that.the 
substantive rights of the parties.cannot be determined by reference 
to S. 153. This result is opposed to Atchaparauv. Krishnayachen- 
dralu\ which proceeds on the basis that it is the contract of tenancy 
which gives the landho-der the right to eject, and that such con- 
tract being controlled. by S. 157, a landholder’s right to eject is 
subject to Ss. 157 and 153. With great deference I cannot agree 
that it is the contract of tenancy which gives the landholder. the 
right to eject after the expiry of the lease. It is rather that the 
right to be in possessior having been parted with for a definite 
period—the period men;ioned in the lease—after the expiration 
of the period, there is nc right in the tenant to be in possession, 
and the landholder has the same rights in respect of the land as 
he had prior to the lease: those rights ex-hypothesi include the 
right to-pas any person the landholder likes into possession, and 
were ex-hypothesi exercised in favour of the tenant at the time 
when his lease was given effect to: at any rate the defendant who 
was put in-possession by the landholder is estopped from denying 
landholder’s right to put him in possession. The defendant there- 
fore having no substantire right to continue in possession, he con- 
tends that the Civil Court alone has jurisdiction to evict him. _ 

As the suit has keen. instituted in the Revenue Court, 
it is for the plaintiff to -make out that the Civil Court 
has no jurisdiction. Hs. contends that the jurisdiction of 
the Civil Courts has been taken away by S. 153. The last sen- 

1. (1918) 24 M. L. J. 402. 
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tence ‘of that section provides that the ‘liability to be. ejected: shall 
not be affected‘by'the section. Does it mean therefore that the 
court ‘in which the ejectment is to be -brought shall be affected by 
the provisions of the section? The contrary, was. assumed: by 
Miller, J. :. (according-to him the pointwas apparently conceded in. 
argument. Ponnusami Padayachi `v, “Karuppudayan 1; and 
Spencer, Ï: ‘expressly decided that the Civil Courts had jurisdiction. 


I agree with Spencer, J.’s reasoning to this extent, that when a, 


person is in the first instance admitted as a-ryot by the landholder 
it is implied that he ig then recognised as a tenant ; that where the 
owner of the land agrees to recognise another as his tenant only 
for a definite period, the latter’s status changes after the expiration 
of thatperiod, and in the absence of some act on the part of the 
owner ‘of the land, showing a fresh recognition of tenancy the 
previous recognition is of no avail; in order that the holder over may 
be clothed afresh with the status of tenant, something less is neces- 
sary to-be done than on the first recognition ; what that require- 
ment is, is indicated by such analogus provisions as the explanation 
to S. 6 of the Madras Estates Land Act ami S. 116 of the Trans- 


fer of Property Act. When however S. 163 has to be construed, ` 


_ I feél difficulty in applying this analogy i any useful purpose ; 
it can be useful only if it is recognised that there is a break in the 
legal personality of the tenant on the expiration of the term of 
the lease—a break in the legal effect of -the first admission to pos- 
session—and that the admission of the tenant into possession 
will not avail the holder because the latter is a new légal person. 
On this point, 8. 168 is so worded that we have no definite clue to 
the intention of the Legislature. Other provisions of the Act 
make it clear that in regard to persons in possession of ryoti land 
not being old waste, there is no such break. ‘The fact.that a ten- 


ant of old waste is specifically omitted from those provisions may ` 


be an indication. But still the difficulty remains whether any 
renewal of admission is necessary -whether the ` admission 
to possession already obtained is to be taken to have come to an 
and though it is not so stated. 

If therefore the jurisdiction of the Civil Court sia to esa 
upon §.-163, I should have felt great doubt... The question how- 
ever is whether the Act’ has conferred any jurisdiction on the 
~ Revenue Courts. . : 





1. (1914) 26 M. L. J. 285, 286. 
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“The question tes lvés itself into whether the sexpression: that: 
the’ liability of the decendant to be ejected shall not be affected by 
S. 153 means only that his substantive rights shal! not be affected. 
by the section, or whether it also means that ‘the determination, 
of the Court in which a suit for ejectment' may be instituted shall 
also not be affected. It seems to me thatthe context of the last 
senténce of S. 153 implies that the expression liability to be eject- 
ed was intended to cover not only substantive rights but. also the 
forum in whick the rights have to be enforced. RO at 

I see great practical difficulty in reading the section either 

way. If it is read, as I think it ought to be read, the result: is that 
contrary to the general scope-of the Act suits.of such a nature as 
we are dealing with would ‘have to be brought in a Civil Court 
and possibl y some reliefs arising out of the same transaction: 
would have to 5e obta ned in the Revenue Court, and ‘others in 
the Civil Court. But if the section is read in the way my learned’ 
brother is inclined to read ‘it, then the anomalies are even more 
serious. For in that case the Legislature specifies two cases in 
which alone. the landhslder,has the right to get back possession-- 
of land that ex-hypothest was in his possession and with the right 
to the possession of which he has agreed to part for only a définjte 
period, these two cases are (1) where there was a registered lease 
for a term exceeding 5 years; (2) where the lease was * granted 
before the commencenent of the Act. 
| J cannot imagine that th is was the intention of ie Legis- 
lature; and as I have already said, this intention can be attributed 
to the Legislature only if the term non-occupancy r ryot is read in 
S. 153 in the extended sense similar to that referred to in the 
explanation to S. 6 (1) ° 

On the whole, therefore, it seems tox me that S. 158 must be 
construed as follows :—{A) clauses (a), (b), (c,) and (d) refer to the 
rights of parties during the continuance of.a tenancy (as distin- 
guished from mare holcing over), (B) clause (e) introduces an 
extension of the sectior to one specific case of holding over, (C) 
the final sentence restricts the operation of clause (e) and prevents 
a person whose lease was granted before the commencement. of 
the Act from contendirg that he falls under clause (e). 

To two objections fo my construction of the section I have 
already referred (1) the splitting up of the jurisdiction between 
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the Civil and Revenue Courts, (2) the inaccuracy in the use of the 
expression non-ocsupancy ryot in reference to clause (e). I feel 
the force of these objections but I think the difficulties in any 
other construction, are still greater. 

In the result, in my opinion, the Revenue Courts had no eae 
tion to give a 1ecree in ejectment. In the circumstances of this case, 
I should have been extremely sorry to have some to the conclusion 
that the decree of she District Judge should be set aside. But I find 
that the decree also awards rent by way of damages to the plain- 
tiff, That portion of the decree-has not been attacked in argu- 
ment before us. In my opinion, therefore, the appeal ought to be 
allowed to this extent that the order ior ejectment should be 
omitted from the decree ; but in other respects the decree under 


appeal should stand and the appellant shculd pay the costs of the 


respondent throughout. 

‘The proper sourse (if my opinion as to the jurisdiction of 
the Court is correct), would have been to ask the plaintiff to file 
two plaints, one for a declaration and the ather for damages. The 
former plaint would then have been retcrned by the Revenue 
‘Court for being presented to a Civil Court 

The Couwrt.—The result is that the appeal is ‘dismissed with 

costs. - 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 
Present :—Sir John Wallis, Chief Jusicè, Mr. Justice Ayling, 
and Mr. Justice Sadasiva Aiyar. = 


Subramania Aiyar - ... Appellant® (Plaintiff.) 
De - : f 
| Balasubrammania Aiyar (deceased) Re=pondents. (Defendants 1 
~ and others. it 2 and legal representa- 


tion of deceased 1st deft). 
Transfer of Preperty Act, Ss. ‘61, 99—Civil Procedure Code, Order 84, R. 1— 
Rortgage—Mortgages holding two mortgages—Suiĉon second mortgage reserving 
rights under the firsi—Maintainadility. 
A person holding two mortgages on a property may sue for sale on the second 
mortgage reserving his rights under the first. 

Second Appeal against the decree of the District Court of 
Tinnevelly in Appeal Suit No. 584 of 1910, preferred against the 
decree of the Court of the Additicmal District Munsif of 
Tinnevelly in Original Suit No. 60 of 1909. 
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Subrimania The Second Appeal caine-on for hearing before Sankaran 
Aiyat Nair and Tyabii, JI. m the Lith and 16th April, 1913 ‘when the 


Bélacubris Court made the following ` 
mania -Aiyar. 


= ORDER OF REPERENCE TO A FULL BENCH: = 


Sarikaran i 
Naira, © Sankaran Nair, <. :—The plaintiff brought this suit for the 
sale of the properties which were mortgaged to kim under two 
instruments, dated the 9th December 1894 and the 6th December i 
N 1901, respectively. Ia his plaint after praying for certain reljefs - 
the plainżitf adced that he would file a separate suit later on for 
the recovery of the delt due to him on the hypoth2cation bond 
for Rs. 2 000 executed in his. favour on some of the properties 
specified :n the plaint schedule and certain other properties. 
An cbjection was aken in the first Court by the defendants 
(mortgagors) that a cla.m like this was not maintainable, that the 
plaintiff was bound to sie to recover the amounts due under all the 
` mortgages’and that he could not get a decree for the sale of certain 
properties subject to his claim on a mortgage. The claim which 
was reserved was on a prior mortgage. The District Munsif 
overruled the objection and pissed a decree in the plaintiff's favour 
ditecting the properties to be sold for the debt which was found 
due on the two mortgages sued on, subject to the plaintiff's claim 
on the first mortgage. 


On appeal the Distzict Judge arrived . at the conclusion that 
such a suit was not mamtainable. He accordingly- directed’ the 
plaintiff either tc amenc the plaint by also praying for the relief 
that he might be entitlec to on the first mortgage or by abandoning 
his claim on that mortgage in respect of these items. The plaintiff 
abandoned his claim—bat reserved his right to question the 
District Judge's order ic appeal. The decree of the first.Court was 
confirmed sy him with certain modifications as to the debt due. 

In second appeal, a preliminary objection is taken by the 
respondents’ pleajer tha no appeal lay against the decree of the 
District Judge, since ilere was nothing in the decree against 
which the plaintitf is entitled to take an objection ; but the Judge 
holds in his judgment that the ‘plaintiff is not entitled to 
reserve his claim and it B therefore impossible to say that the 
plaintiff has no right to appeal. Overruling this objection the 
question that remains fcr consideration is whether such a suit is 
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maintainable, It was held by this Court in. Dorasami y. Venkata- 
seshayyar 1, and Nattw. Krishnama Chariar v. -Annangara 
Chariar 2, that it was not open to a: mortgagee to bring a suit to 
recover the debt due under only -one.of-the mortgages and to sell 


the property under the decree subject to his claim. under a prior. 


mortgage. Those decisions were. based upon two grounds: first, 
upon 8. 85 of the Transfer of Property Act which requires all 
persons interested in the mortgaged property to be made parties 
to the suit ; and, secondly, upon the words cf S. 61 of the Trans- 
fer of Property Act and upon the form of decree for sale, No. 128 
of Schedule IV of the Civil Procedure Code (Act XIV of 1882). 
In å later case, Radhakrishna Iyer x. Muthusawmy Sholagan 8, 
it.has however been held that there is nothing to prevent a decree 
being passed to enforce a mortgage subject to a. prior mortgage, 
~ The prior decisions in Dorasami v. Venkataseshayyar 1, and 
Nattu Rrishnama Chari iar v. Annangara Chariar 2, were - not 
referred to and the reasons given in thoss GA have not 
been considered. In so far as those judgments were based upon 
S. 85 of the Transfer of Property Act, those judgments may now be 
disregarded, as that section has been repealed.and Order XXXIV, 
rule 1 of Act V of 1908 now enacts that “a puisne .mortgagee 
may sue -for foreclosure or for sale tishout making the prior 
mortgagee a party`tò the suit”; and the rule itself says that it is 
only those persons having- an . interest 2isher in the mortgage 
security ov in the right of redemption that need be made parties 
to the suit. - In so far as those judgments are based upon 9, 61 of 
the Transfer of Property Act and. the -form of decree for sale 
given in the Civil Procedure Code, the rsasoning still holds good. 
The learned Judges in Dorasami v. Venkataseshayyar 1, say that 
according. to that -form and according: to that section a 
mortgagee cannot seek to obtain an Bolen for sale on one of the 
_ mortgages only. Those provisions of law are practically repro- 
_ duced now in the Civil Procedure Code, Order XXXIV, rules Nos. 
9 and 4. There is no difference in this respect. We are unable 


to hold, therefore, that the decisions in Dorasami v, Venkatasesh- 


ayyar 1, and Nattu Krishnama.Chariar v. Annangara Chariar 2, 


have teased to be in force on account.of the repeal of the provi- . 


sions of law then in force. These decisions however seein to be 
1. (1901) I. L. R. 25 Me 108, s. c. 11 M. L. J. 878... , 
2. (1907) I. L. R, 80 M. 353, s. c. 17 M.L J.601. 
- 3. (1908) I. L. Rv.§1 M. 690, 5 0,18 M: L J. 564. 
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in direct conflict wth the decision in Radhakrishna Iyer y. 
Muthuscwmi Sholagen!. The question is an "important one 
which very frequently arises, and it is therefore desirable that it 
should bə sat at rest by an authoritative ruling. We would there- 


fore refer to the Full Bench for decision the question whether it 


is opén-to a mortgagee to bring a suit for the recovery of his debt 
by sale ož the properties mortgaged to him subject to his interest. 
in a prio? mortgage. 

Tyabji, J.:—I agree, I only wish to add that the following 
points seem to me to be involved in the question which we refer 
to the Fuil Bench: first whether the suit is defective by reason of a 
prior mortgage not bang sued upon in the proceedings before 
the Court, in other words, whether the reservation purported to 
be made by the mortgagee of his right to sue upon the -prior 
mortgage affects the maintainability of the ‘suit on the later 
mortgage, and secondly, ifa suit is so brought with such a 
reservation anda decrze is purported to be passed with such 
reservation, whether the reservation can have any effect or’ 
whether 2 subsequent suit on ‘the prior mortgage must be 
unaffected by the fact of any such" reservation being made or 
omitted tn be made. Ido not wish to express any opinion on 
this point, but I should like it to be considered whether the 
decisions in Watson v. tre Collector of Rajshahye 2, Mohan Lai v. 
Ram Dial 8, and Sukh Zal v. Blukla 4, have any, and if so, what 
bearing on this point. These decisions were not cited to us and 
have not b2en considered by me with reference to this case. The ` 
second point will also involve the consideration of the question 
whether, if the prior mortgage comes to the cognisance of the 
Court, the mortgagee (even though he should purport to reserve his 
rights under the prior mortgage) must of necessity be put to the 
alternative either of amending the plaint by suing upon both 
mortgages or of abandon ng his rights under the prior mortgage. 

[The Second Appea: came on for hearing on the Ist and 2nd 
March 1915.] 

T. R. Venkatarama Sastri for the appellants. 

The reřerence to tke Full Bench has become necessary on 
account of she conflict between Dorasami v. Venkataseshayyar 5 
and Radhakrishna Iyer v. Muthusawmy Sholagan 1, 





1 (1908) I. L. R. SIM. 520. 2. (1869) 18 M. L A. 160. 
3. (1880) LL R. 2 A. 843. ~ 4. (1888) I. L. R. 11 A. 187. 
6. (1901) I. L. R. 25 M, 108 s. e. 11 M. L. J. 378. 
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[The Chief Justice :—Apart from the decisions what does the 
Statute say ?] 

O. 34, rr. 1, 2, 40f the Civil Procedure Codé snd Ss. 60 
to 62 of the Transfer of Property Act, are the material provisions. 
There is-no legislative provision preventing a mortgagee of the 
same property from suing on his 2nd mortgage subject to the 1st. 

[The Chief Justice :—Would not this work hardship to the 
mortgagor ?] ` 


No; he can pay up. He has contracted a mortgage on which 


a sale could follow and he must take the consequence. The ques- 
tion has to be decided apart from any question of hardship. 
There is nothing in the statute to prevent a ae on the 2nd 
mortgage subject to the 1st in this case. 

(The Chief Justice :—The principle a S. 61 of the Transfer of 
Property Act, is against you. See Dorasama v. Venkataseshayyar) . 

I submit not. s. 61 of the Transfer of Property Act looks at 
the matter from the mortgagor’s point of view. Even from the 
mortgagor’s point of view, there is a difference of opinion, Shepherd 
and Brown in their Commentaries on 3. 61 of the Transfer of 
Property Act extend the rule of consolidat’on to a case where the 
mortgagor has mortgaged the same proparty twice to the same 
person, They rely on Dorasami v. Venkataseshayyar 1, Dr. Gour 
says that S. 61 has not the effect of laying down that where the 
mortgages cover the same property: they should be redeemed 
together. 


[The Chief Justice:—Is there any discussion of the question? ] ` 


Very little. On principle I submit that the rule of consoli- 
dation does not apply to a case where the same property.is subject 
to two mortgages. See Ss. 60 and 62 of the Transfer of Property 
Act. For example, if the property is subject to a usufructuary and 
a simple mortgage, the mortgagor's rignt to recover possession 
on the discharge of a usufructuary mortgage is not incidental to 
redemption under S. 60, but expressly provided for in 5, 62, 

[The Chief Justice :—S. 61 makes is clear that except in the 
excepted case, there would be consolidation. I cannot treat the 
words “ property other than that contprised in the mortgage ” as 
a surplusage. | 

Such an inference is opposed to €s. 60 and 62. S. 60 will 
then, in effect, be abrogated by S. 61. 


1. (1901) IL.R. 25 M. 1083.11 M.L.J. 272. 2, (1908) I.L.R. 31 M. 680. 
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[ Sadasiwwa Aiyaz, J.:—Rather qualified; what is the reason 
for the doctrine of consolidation ?] ie 

The historical kasis of S. 61 does not apply to India. In: 
England redemption was looked upon as a favour allowed to: 
the mortgagor by equity, the legal estate having become vested 
in the mortgagee. The mortgagor who sought the “ equity 
of redemption” muss do equity to the mortgagee by redeem- 


ing all the mortgagee. The English rule has no application 


to India where no distinction between the ‘legal’ and ‘equitable’ 

estate is recognised and the mortgagor is supposed to be the legal 

owner always. Even assuming that Dorasami v. Venkata-~ 
seshayyar 1, correctly interprets S. 61, the section does not apply 

to a converse case of a mortgagee having 2 mortgages on the same 

property. Such a rule if it is to be applied to the mortgagee must 

rest on some independant foundation and not on an inference 

from S. G1 which admittedly deals with a different question. — 

[The Chief Tustice.—The policy of S. 99 of the Transfer of 
Property Act would seem to forbid a sale by a mortgagee Sen 
to an outstanding mortgage in his favour. ] 

That section is repealed and re-enacted in O. 34, r, 14 of the 
Civil Procedure Code with considerable changes. O. 34,1. 14 
precludes the mortgagee from selling the right of redemption in 
executicn of a money-deeree only when it arises in respect ola 
claim arising under the mortgage. In respect of other money 
claims he ean do so. The change isin my favour. Dorasami 
v. Venkataseshayyar 1, snd the cases which followed it were 
based on 5. 85 of the Transfer of Property Act, and the form of 
a decree for sale (No. 128 of Sch. 4 to the Civil Procedure 
sode of 1882). O. 34, r. 1 supplants 8.85. Under 8. 85 
of the Transfer of Prcperty Act, ib was necessary: for all 
persons interested in thə property to be made parties to a 


‘mortgage suit. The prior mortgagee had to be made a defendant 


in a suit on a second mortgage. If he was the holder of both the 
mortgages, he must sue on both. O. 34, r. 1 does- not make the 
prior mortgagee a necessary party to a suit for sale by thé puisne 
mortgagee. Ii is significaat that O. 34, r. 1, occurs in an enact- 
ment dealing with procedure. Viewing the question as such, it 
makes no difference whether the puisne mortgagee and the prior 
mortgagee are different persons or one and the same person, O. 34, 

_ 1. (1901) I.L. R, 25 M, 108, s. o. 11 M. L. J. 878, Ni 
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rr. 2 (¢),.and 4 and Form No. 4 to App. D of Sch, I of the Code 
of 1908 contemplate one mortgage and do not touch the present 
question. On the other hand Form No. 7, cl..(3) Suggests that 


here may be a sale on the 2nd mortgage stbject to the first.. ‘See 


Ghose on Mortgages, pp. 593-4, 
Coming to the decisions, the dicta in Dorasami v. sahi 


seshayyar 1, are against me. But that was -a case of a sale - 


of property on a prior mortgage subject to a puisne incumbrance. 
The observations with regard to the present question were obiter. 
Moreover, much of the reasoning in that cuse is based on S. 85 of 
the Transfer of Property Act which has besn repealed by O. 34, 
1.1. The inference from 8. 61 of the Trensfer of Property Act 
is also untenable as the limitations to whicaa mortgagor is, subject 
do not apply to the case ofa mortgagee. Sundar Singh v. Balu 2, 
is in my favour. Sri Gopal v. Pirthi Singh 3, leaves the question 
untouched and open. Nattu Krishnama Chariar v. Annangaru 
Chariar 4, is distinguishable. There the cecision turned on 5, 85 
of the Transfer of. Property Act and 03 a, question of estoppel. 
Govinda Bhatta v. Narain Bhatta 5, Raagasami Nadan v. Sub- 
bara; ya Ayan 6, and Radhakr ishma i yer va. Muthusawmy Shola- 
gan 7, are in favour of my contention. < 

[The Chief Justice.—Rangasami Nadan-v. Subbaraya 6, 6, and 
Radhakrishna Iyer y. Muthusawmy Slolagan 7, do not wa to, 
Dorasami v. Venkataseshayyar 1.) 


Venkataramana Iyer v. Gompertz © is against’ me but the 


observations are obiter. Keshavram v. Ranchhod 9 follows Dora- 
sami `v: Venkataseshayyar 1. Raghuzath Prasad v. Jamna 
Prasad!9, shows that a suit on the firss mortgage is no bar to 
a suit on the second mortgage though both are held by one per- 
son. Sundar Singh v. Balu 2, allows a @varate suit on each mort- 
gage. Gobind Pershad v. Haribar Caa-cn¥, is also in favour of 
separate suits, See also Moro Raghunath v. Balan Trimbak 12; 
and the Article in 20 M. L. J. p. 168. gournal portion), In the 
absence of a contract to the contrary between the parties, a suit 
of the nature in question is maintainable. 








‘io (1901) L. L. R. 26M. 108. 2. 898) ILL. R. 230 A. 829. 
3 (1909) I. L. R. 24-A. 429. 4, 907) L. L. R.-30 M. 358. 
5. (1906) I.L,R. 29 M. 424. “  6.- 1907) LL.R. 80 M. 408. 

T. (1908) LL R. 81 M. 530. 8. 1908) I. L. R. 81 M. 425. 
9.. (1905) I. L. R, 80 B. 156. 10. {1906) I. L. R, 29 A; 288. 


11. (1910) I. L. R. 88 C. 60. .. 12. 11888) I. L. R.`13 B. 45. 
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K. R. Rangaswami Aiyangar for the respondents. 

O. 34, 1.1, has not effected any change in the law.. It 
werely gave e‘Tect to she construction put on S, 85 of the Transfer 
of Property Act by al. the High Courts, except Allahabad. Mata 
Din Casodham v. Kazim 1, was superseded by Ram Shankar 
v. Ganesh Prasad 2. The prior mortgagee is not a necessary 
party after the enactment of the explanation to O. 34, r. 1. 
But he may be a proper party always. Unnecessary niultiplicity 
of litigation will be avoided thereby. See Mata Din Kasodham 
v. Kazim 1. The Court may add kim if necessary under O, I., 
r. 10. i l 

[Sadasivayar, J.:—The explanation to O. 84, r. 1, in effect 
deprives the power 02 the Court to add the prior mortgagee 
against his wish.] - 

Even so, the explanation to O. 34, 1. 1 does not touch the 
present question. It has reference only to a case where the prior 
and the puisne mortgages are held by different persons. In the 
present case there is no question of joinder of parties. The plain- 
tiff is before the court as a party and he cannot be heard to say 
that he is a party only as puisne mortgagee and not a party as a 
prior’ mortgagee. His pasition is at least that of a stranger hold- 
ing a prior mortgage who is made a‘party toa suit by a puisne 
mortgagee. If a mortgazee-defendant omits to set up his encum- . 
brance or if there are more than one, all his incumbrances, he 
will be barred by res judicata from bringing a suit on the mort- 


gages so omitted. Natu Krishnama Chariar v. Annangara 


Chariar 8, Sri Gopal v. Pirthi Singht Mahomed Ibrahim Husain 
Khan v. Ambika Pershaž Singh. The plaintiff in this case 
must accordingly set un both the mortgages in the present 
suit; otherwise he will be barred from suing on the prior 
mortgage. S. 11, Explamition IV, Civil Procedure Code. If 
the prior morigage was held by a stranger and he was a 
party to this suit, the decree would in the first instance 
provide for his redemptior. See Form No. 8, App. D. to Sch. I, 
of the Civil Procedure Coce, As in the present case the plaintiff is 
himself both prior and puisne mortgagee, the same result is 
achieved by asking the pla_ntiff to redeem his own prior mortgage 


a aoa 
1, (1891) I. L. R. 13 A. 48% 2. (1907) I. L. R. 29 A. 386. 
3. (1907) 1. L. R. 30 M. 35E i 4. (1902) I. L. R. 24 A, 429, 


5. (1912) 1. Ù. R. 39 0. 527. 
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(i.e:) to-seek relief in respect of the prior mortgage as - ‘well. 
There is no warrant for holding that wher a prior mortgagee is 
a party: to a suit by the puisne mojigagee,, a ‘sale could 
be ordered subject to. the prior mortgage. "0. 84, cx. 12 ‘read 


with form No. 8 shows that if the prior mortgage. is not redeemed , 
and the prior mortgagee consents to a sale, the property could 
be sold only “ free from ‘incumbrance.” ‘It will run counter’ tothe : 
principle of $. 85 of the Transfer of Property Act, ° (now: . 
0. 34, r: 1) if the rights of the prior mortgagee who’ i isa party 
before the court should be resarved for enother, suit. : Tt: is the | 
duty of the court when all the interested parties are before it to 


pass a decree which would deal finally with the rights of all the 
parties in the suit and to prevent further litigation. ‘See Ranga- 


sanu Nadan v. Subbaraya Ayan? Balasutyamania Nadar v. Siva- `. 


guru Asari 3. The reasoning in Derasami v. Venkataseshayyar 8; 
applies and was intended to apply tc a case like’ the present. 


Under S: 61 of the Transfer of Property Act, thé inortgagor — 
cannot redeem one of several mortgages secured ‘on the. same pro~ 
' perty. See Dor asami v. Venkaraseshasyar 3, Balasubr amanida 
Nadar. v. Sivaguru Asari 2. The mortgagor's right to redeem. : 
several mortgages on the same .propemy'is a single cause of 
action. . Similarly a mortgagee holding two mortgages'on the’ 


. Subramania 
Alvar 


alona 
mania Aiyar. 

eae 

Aiyar, J: 


same property has a single cause of acsion; wz, the right. to 


sue for sale of the mortgaged property and to recover ‘there- 4 
from all the amounts due to him on the date of the suit. ‘The fact 
that there are two separate mortgage-leeds: cannot affect -the ; 


question. Manonmani Ammal v. Vytielinga +. The analogy 
is complete, for a mortgage suit is like € partition suit, a: ‘compre: 
hensive, one. i : 

- {The Chief Tustin: —On what principle’ is the. plaintif to~ be 


forced to bring the property to sale in cogs of pee une mort- 


gages. 
Otherwise O. 2, r. 2, will be a, bar to a. suit on the’ mortgage 


omitted “to be seb up on the.. first occasion., (Sri Gopal v. . 
` Pirthi Singh 5) and the martgagee wil be splitting his claims. 7 


See Keshawram v. Ranchhod 6, Hari Narain. Banerjee v. - Keesum o 


Kumari Dasi 7, and Atai Fr ANANG G Arif Tarafdar S; = < 





(1909) 21°M. L. J..562. 
(1918) 25.M. L. J. 481. 
(1905) I. L; R. 80 B. 156. 
(1914) 9 ©. 1. ii. 590. 


1... (1908) I. D. R: 81 M. 425. 
3. (1901) I. L. R, 26 M. 108. 
5. (4902) LL.B, 24 A. 429. 

7. (1910) I. L. R. 87 C. 589. 
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object of O. 2, rr. Land 2 is to prevent multiplicity of suits. 
In the present case from the very nature of a mortgage suit, the 
prior mortgage is also “a subject in dispute” within the meaning 
of O. 2, r. 1. The plaintiff could have asked for sale free of 
imcumbrance (i. e.) heve his prior mortgage paid off. If he did 
not, O. 2; r. 2 will apply. : To ‘prevent multiplicity of suits, at 
Common Law, a plaintiff could be compelled in a proper case to 
consolidate several causes of action against the same defendant. 
See Chitty on Pleadings, 6th Edition, page 199; Cecil v. Briggs 1. 
Bakewell on Mortgage Suits, p. 15. - Form No. 4 to app. D to 
Schedule I of the Civil Procedure Code clearly shows the inten- 
tion of the legislature that a mortgagee-plaintiff should get all 
lis claims on the mortgaged property satisfied once for all. He 
is not to reserve any rights on the mortgaged property to be made 
the subject of fcrther litigation.’ The relief asked for by thé plain- 
tiff, viz., the sale of the mortgaged property subject to his own 
prior mortgage -offencs the principle of S. 99 of the Transfer of 
Property Act (O. 34, r. 14 of the Civil Procedure Code,) which is 
to prevent a mortgagee from’ bringing to sale ‘the Equity of Re- - 
demption alone of the mortgagor. Kamini Debi v. Ramlochan 
Sirkar ?, Sunder Singh v. -Bolu 8. With the exception 
of Radhekrishna Iye- v.-Muthuswami Sholagan +, all the 
other.cases support my contention. Nattw Krishnama Chariar 
v. Annangara Chariar 9, and Dorasami v. Venkataseshayyar 6, 
were not considered in Radhakrishna Iyer v. Muthuswamy 
Sholagan +. Tke prinziple laid down -in Nattu Krishnama 
Chariar vy. Annangarr Chariar 5, and Dorasami v. Venkata- 
seshayyar 5, has been followed in S. A. 10 of .1912 and Bala- 
subramania v. Sivaguen Asari |, Keshavram v. Ramchhail-8, 
Atab Pramanik v. drif Tarafdar 9, Hari Narayan. Banerji 
v. Kusum Kumari Lasi 19, Gobind Pershad v. Hari .Har 
Charan 11, favour the view laid down in Nattu Krishnama 
Chariar v. Annangara Chariar 5. Though-S, 85 of the Transfer 
of Property Act kas beer repealed and re-enacted as O. 84,r. -L of 





1. 2 Term Rép. 689. ae 2. (1870) 5 Bong., L. R, 450. . 
3 (1898) 1.L.R. 204 845. 4, (1908) LL.R. 81M. 530. . 
„5. 907) I. D. R. 30 M: &—. 7 6. (901) I. L. R. 25 M. tos ` ~ 
7. (1909) 21 M, Z. J. 562 8. (1905) LL.R. 30 B. 156. 

9. (1914) 19 C. L. J. 590. 10. (1910) I.L.R. 37 G. 589. 


11, (2910) L D. R. 38 Cal. 60, 
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the “Civil Procedure Code:the principle et 8. -85-applies in all 
cases: where the-parties-are before the court O. 34, r. 1 “merely. 
gives'an option to join a prior mortgagee. If he is joined the 
court's duty is to finally to adjudicate on ES rights.’ Balasubra- 
mania v. Sivaguru Asari 1, Rangasam Ndan v.. Subr aye 2. 


ve R. Venkatar ama Bastii (in reply): 


The argument based on Form No, § 3 untenable. Suppose 
a 2nd mortgagee brings a, suit on his mortgage impleading a 
defendant as 3rd mortgagee and not as “Ist mortgagee though the 
latter holds the Ist and 3rd mortgages hins=If. 0:34, r. 1 allows 
him to do go. In such a case the Ist-mo-tgage-need not’ be re- 
deemed. Form No. 8 is suited to a case where a puisne mortgagee 
impleads a prior mortgagee as such and ses to redeem him. If 
the prior -mortgagee does not wish zo, be receemed the court can’t 
sell anything more than the Equity of Redemption. A holder of 
two, mortgages on the same property may 12serve his prior mort- 
gage and may sell it subject to the first. Dhondo Ramchandra 
Kulkarni.v. Bhikaji Gopal 8. Only, if a2 does not expressly 
reserve it, the rule of res-judicata may come into operation. It is 


impossible to hold that the first and second mortgages form one ` 


cause of action. O. 2, r. 2 is no baz. Manımani Ammal v. Vythi- 
linga 4,.is a case of partition. There is any, a single cause of 
_ action for partition.. This is.not sə in ths-case of two successive 
mortgages. Dorasami v. Venkataseshayec 5, and Keshavram v. 
Ramchhod 6 proceed on the assuraption hat prior mortgagées 
are necessary parties to a suit by a puisne mortgagee. After the 
enactment of O. 34, r. 1 the ratio deciderca of Dorasami v. Fen- 
kataseshayya 5, does not hold. good.: . . 
[Phe Chief Justice :—Balasubramaa-a v.. Sivaguru.t, is 
- strongly against you.) - ee a RE RO 
That is a case falling directly within 3. 61 of, the. Transfer 
of Property Act. The question.of the mo-tgagee’s disability did 
not arise. Hart Narain. v. Kusum Kuncri 1 proceeds on the 
ground of O. 2, r. 2 and has no bearing c= this case. In Atab 
Pramamick. v. Asif Tarafdar 8 the Sie was not subject to 
lst mortgage. There was a case cf estopcal. The objection to 








1, (1909) 21 M. L. J. 562. 2. (198) I. L. R. 81 M. 425. 
-3. (1914) 17 Bom. L. R. 144. ` 4. (1915) 25 M. L. J. 481: 
5. (1901) I. L. R. 25 M. 108. 6. (195) I. L. R. 30 B. 156. 
q. (1910) I. L. R, 87 ©. 589, ` 8.7 (1-H) 19 ©. L. J. 590. 
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` passing a decree on a 2nd mortgage subject toa prior mortgage 


in favour of the same person was based on Ss. 85, 99 of the 
Transfer of Property Act and not on O. 2, r. 2, Sesha Iyer ~v. 
Krishna Iyangar 1. Sri Gopal v. Pirthi Singh 2 is distin- 
guishable. There is 5 distinction between a plaintiff.and a defen- 
dant. If a person is a defendant, he is bound to put forward all 
his defences, though a3 a plaintiff he may be entitled to bring 
different suits thereon. Mootoo Vijaya v. Katama Nachiar®’. 
(The. Chief Justice :-—Rangaswami v. Subrayas is imperative 
that-a court should firally adjudicate on the rights of the parties. ] 

That was under 5. 85 of the Transfer of Property Act. 

(The Chief Justice :—S. 85, concerned itself only with parties 
and said nothing abou: the court's duty. The Chief Justice in that 
case deduces the rule from the English Law and applies it to 
India ] 
~ Rangaswami. v. Eubbarayat is not to be interpreted widely: 
The parties are before the court only so far as a particular right 
is concerned. The coart could not adjudicate on claims between — 
the same parties, other than those which: form the subject-matter 
of the sut. O. 34, r. 12 gives an option to the prior mortgagee. 
The passage in Bakewell’s “Practice in Mortgage Suits” at p. 15, is 
clearly with reference to S. 85 of the Transfer of Property Act. 
There is nothing to prevent a party confining his suit to the 
Equity of Redemption which alone is the subject the 2nd mortgage 
and saling it subject to ‘the. first mortgage. -If the prior 
mortgagee does not want to be redeemed though he is a 
party’ and the puisne morigagee does not want to redeem. him,- the 
mortgagor cannot compel redemption of the prior mortgagee by 
the puisne mortgagee. It ought nob to make any difference in 
principle that both the prior and the puisne morigagee are: one 
and the seine person. . 

The Court expressed the following : 

l `- Opinion :—The Chief Justice :—In support of the view taken 
in Dorasa-ni v. Venkataseshayyar 5, reliance: was placed on the 
provisions of Ss. 61, 85 and 99 of the Transfer of Property Act, 
as well as on the form of decree No. 128 of Schedule IV 


1. (1900) I.L.R. 34 M.S. 2. (1902) ..L. R 24 A. 429. 
8, (1836) 11 M.I A. 50 at 73. 4. (1908) I.L.R. 81 M. 425, 
5. (1901) I. L. R. 25 M. 108. j 
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of the Code of Civil Procedure, The medifications introduced. 


into , Sections 85 and 99, when re-enactel as; Order XXXIV, 


rules 1 and 14 in the Code of 1908, afect all these grounds. 


except the first. Under Order XXXIV, rule. 1 which: is in 
accordance with-the decision of the. Full Eench of the Allahabad 
High Court in Ram Shankar-Lal v. Ganesa Prasad} only parties 
interested in the mortgage security or the right of redemption 
need be- joined: in a suit relating to the mortgage, and the expla- 
nation makes it clear that a prior mortgagze is not to be regarded 
as interested in a-suit brought by a puisne mortgagee for sale or 
foreclosure, or ina suit brought by theanortgagor to redeem a 
puisne mortgage.. Consequently, he need not be made.a party to 
such suits, and it follows that, if such a sait results in a decree 
for sale, the. sale must be subject to his rights. It cannot 
therefore now be said that Order XXXIV rule 1 requires a prior 
mortgagee-to be joined and the property to-be sold free of his 
mortgage whether or not the prior mortgagee be the same- person 
as the puisne mortgagee. Secondly, the language of rule 
1 shows that.in the case of a puisne morteage what is mortgaged 
and has to, be redeemed, that is to say, tae mortgaged property, 
consists only.of the equity of redemmtion ‘under the prior 
mortgage, and that therefore the form of decree in Civil Procedure 
Code.does not require that on redemptior of the puisne mortgage, 
the land itself should be reconveyed free xf the prior mortgage as 
well. This ground. then can no longer .be relied on, The 
argument based on Section 99 also’ goes, as the re-enacted 
Order XXXIV, rule 14 only debar: the mortgagee from 
bringing the. mortgaged property to sale other vise ‘than by 
a suit in enforcement of the mortgaze, when such sale is 
-in satisfaction of the martgage-debt i self, and not, as ahder 
S. 99 of the Transfer of Property Act watever the nature’ of the 
claim. This shows that the legislature coes not consider it desir- 
able except in the case specified to pre~ent-the mortgagee from 
acquiring the equity of redemption otherwise than “by suit upon 
the mortgage itself, and affards a strong argument against the 
imposition of such a restriction by the Court. 

l Coming now to 59. 61 of the Transer ‘of Property Act, the 
provisions of teat section, which is modeled on’§. 17 of the Con- 


verano Act: of 1881, are a restriction of: the e uitable rule 
; “I. (1908) 1.L.R. 29 Æ 835, 
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regarding the consolidation'of mortgagees, viz., that a` mortgagor 

seeking to redeem a particular mortgage should be required at the- 
same time to redeem all the other mortgages created by him in- 
favour of the same martgagee.. I am unable to say that the-pro- 
visions of this section afford sufficient reason for refusing to allow., 
a mortgagee suing on 2 puisne mortgage to sell subject to a prior 
mortgage in his favour. It is no doubt Jaid down in Vadju v.. 
Vadju and another 1 cating Brown v. Cole 2 that, in the absence of- 
any stipulation, express or implied, to the contrary, the might 

to redeem and the right to foreclose must be regarded as- 
co-extens:ve; but those observations were made with refe- 

rence to tke time fœ bringing such suits and not to their 

other incidents. On the other hand it was laid down generally in 

Wickenden v. Rayson 3, that a sale cannot be directed against a 

mortgagee, that is to say, free of his mortgage without his consent 

whether he be a party to the suit or not; see also section 96 of 
the Transfer of Propersy Act. Lastly, with reference to the query 

of their Lordships in Eri Gopal v. Pirthi Singh *, as to whether 

in view of the provisicns of section 43, Civil Procedure Code, 

now Ordez I, rule 2, a mortgagee having several mortgages on 

the same >roperty is entitled to treat them as separate causes of 

action or must bring che suit on all his mortgages, I think we 

are bound by the decisiens of this Court to say that he is entitled 

to treat tkem as separate causes of action. 

In the result therefore I would answer the question referred 
to us in tke affirmative. ` 

, Ayling, J.:—I agree. ; 

Sadaziva Aiyar, T :—I entirely concur’ with i the judgment 
of my Lord the Chief Justice. 

The question referred to the Full Bench is “whether it is 
open to a mortgagee to bring a suit for the recovery of his debt . 
by sale of the properties: mortgaged to him subject to his interest 
in a prior mortgage.” L agree with the decisions in the two cases 
decided by this Court in Abdul Rakmian v. Mahomed è, (Muthu- 
swami ‘Aivar and Best JJ.) and Radhakrishna Iyer v. Muthu- 
swamy Srolagan 6, (Munro and Abdur Rahim, J J.) which 
answered this question affirmatively. 

- 1. (1880 I. L.R. 5 B. 25. ' 2, (1846) 14 Sim. 427, 
3. (185€) 6 De G. M. & G. 210. 4, (1902) I, L. R. 24 A. 429. 
5, (1892) 2 M. L. J. 188. 6 (1908) I.L.R. 81 M. 580. 
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As regards the obiter dicta in aranan, Venkataseshayyar 1 
and Balasubramania Nadar v.’ Sivaruru Asari 2,1 agree 
generally with the acute criticisms found A the.article beginning 
at page 168 of 20 M. Li. J. though I differ from the learned critic 
in respect of his remark (at page 170) taat “it does not seem 
legitimate to infer” from section 61 of the Transfer of Property 
“Act that a mortgagor cannot redeem one cf two mortgages made 
of the same property to the same person. I also agree, with the 
judginent of Beaman, J., in the case in Bhondu v. Bhikaji 3. I 
might be permitted to suggest to the legislature that S. 61 of Act 
LV of 1882 might be replaced by a section enacting that all consoli- 
dation even in‘ the case where the mortgagee and. mortgagor are 
the same persons and the property is the came, is abolished. ‘ - 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.:—Mr. Justice Seshagiri Aiyar and Mr. Justice 


Kumaraswami Sastri. ; . E 
Ry. Sivaji Rajah Sakib and Ry. Aprelanti* . (Defendants 
Prathapa Simba Rajah Sahib. Nos. 1 & 2). 
D. 
Ry. y: Aiswariyanandaji Sahib and Rewondents. ( Plaintiffs). 
others. 


_  Recoiver—Application for appointment of, aay a DARA in pos- 
session under order of Magistrate and with G prima Ecie superior claim—Ef fect— 
Trust property—Poverty of trustee—Management br rotation, not @ ground for 
appointing receiver —Long leases —Diser etion—Propariy i in media after the death 
of the owner—Appointment of receiver. : : 

Where the plaintiffs sued for recovery of certaix pine: from the defen- 
dants who were in possession of the same claiming tc be the heirs of the last owner, 
but it appeared that the defendants had a batter pr ma facie title and had also 
been recently maintained in their possess.on of the properties by an order af 
the Magistrate, 
` Held, that there was no ground for the appointment of a receiver. 

The mere fact that the defendants are poor or tht they manage the property 
by rotation is no ground for removing them from the management of endowment: 
Properties in their possession and appointing a recei- er. 

` Tt may be an error of judgment on the part of asrustee to grant long leases 
but’ it is no ground for removing him from management. 

Tf the facts are undisputed and the lower Court. omes to the conclusion that 
a receiver should or should not be appointed, ordinarly the appellate Court would 
not interfere with the lower Gourt’s exercise of discretion; but it is otherwise where 
it is found that the lower Court has came to a wrong=conclusion on the facts. 

“A. A. Q. No.-26 of 1916. ` 16th April 1915. 

1. (1901) I. L. B..25 M. 108. 2. (1908) 21 M. L.J. 562. . 

i ae 8. (1914) 17 Bom. L. R- 144. 
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Where property is in wedia after the death of the last owner’ ahd a .dispute 
exists as to who is entitled to the property, the ‘proper procedure is to appoint, a 
receiver. 


Appeal against tie order of the Court of the Subordinate 
Judge of Tanjore dated 14th day of Decentber 1914 in I: A. No. 
1918 of 1914 nO. S No. 48 of 1913. 

The Hon ble the Advocate-General (E. H. M. Corbet) end 
G. S. Ramachandra Tyer for appellants. : 

T. Ranga- Chariar for ‘Respondents. 

The Court delivered the foll owing AAN 

Judgment :—The late Maharajah Sivaji .of Tanjore. died in 
1855. The dispute in: the present case relates to the properties 
which: were encowed to certain temples by the late Rajah and to 
certain privaie properties belonging to the estate of the late Rani. 
The senior Kani Kamakshiboy succeeded to what is known. as the 
Palace Estase as wel. as to the temple properties. ‘The defen- 
dants in this case cla.med to be the sons of the adopted son of 
Rajah Sivaji. The plaintiffs allege that they are the sons of the 
deceased Maharajah by ladies known as his Sword-wives. The 
last of the Ranis, Mathu Sri Jeejamba Boy Sahiba died on the 
3rd May 1912, The case for the plaintiffs is that they are 
entitled to succeed to the management of the Devasthanams and 
to enjoy the private prcperties in preference to the defendants the 
validity of whcse fatker’s adoption they deny. The plaintiffs 
applied to the Subordinate Judge for the appointment of a 
Receiver pendirg the cisposal of the suit. He granted their prayer. 
The defendants have prefered this appeal. A large number of 
charges alleging mismanagement, malversation, waste etc., were 
prefered against the defendants. Apparently before the Subordi- 
nate Judge only six of these charges were pressed for decision. 
He found four of them proved, and on the strength of: this finding 
made the order for the appointment of a receiver. 

Before dealing with the charges seriatim, it.is necessary to 
mention that immediately on the death of the last Rani, disputes 
regarding the possession of the properties arose between the plain- 
tiffs on one hand and tae defendants on the other. On the 13th 
of August 1912 the Su>-Divisional Magistrate held that the pos- 
session of the defendants should be “ maintained”, and directed 
the plaintiffs to establich their claim ina Civil Suit. This present 
suit was instituted as a result of that adjudication by the Magis- 
trate. The Subordinate Judge criticises ab considerable length 
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` the conclusion of the Sub-Diyisional Magist-abe ‘regarding posses- 
sion. - Although it is open to a Civil Court to come to a different 
conclusion from the ‘Magistrate on materias placed before it, the 
Judge has no right to sit in judgment oyer the findings of fact the 
“Magistrate has arrived at, by a review of .tne evidence produced 
in the Magisterial proceedings. -The Subsrdinate Judge is not 
hearing the appeal from the Sub-Divisional Magistrate; The 
conclusion of the Magistrate, five months acter the death of the late 
Rani was that the defendants had been in possession of the pro- 
perties and that they should be maintainec in that possession. He 
found against the plaintiffs’ contention thet they were peacefully 
in possession. The question for considerztion, therefore, is, whe- 
ther the evidence let .in justifies the oréer of the- Subordinate 
Judge ` directing the appointment of a Receiver. No oral 
evidence, was let -in and the Court selow acted solely on 
the affidavits filed by both the parties. The first charge which 
the Subordinate Judge holds to have beea proved is dealt with 
by him in paragraph 9 of the judgmert. . The charge -relates 
to the lease of Mariyambalpuram village “or 20 years at the rate, 
of Rs. 15 per pangu. It was contended that having regard to 
the rise in the price of paddy and seeirg that-under Exhibit Œ. 
the parties were entitled to revert to the Amani system.after. the 
termination of that lease, the rate of rens secured under the new 
lease is highly detrimental to the interests of the Devasthanams, 
Mr. G. S. Ramachandra Aiyar who kas worked out the figures 
with réference.to the deductions to be made under the earlier lease 
deed, Exhibit G, has shown thatthe rats secured under the new 
lease compares ‘favourably with what was payable under Exhibit 
G.: The Subordinate Judge lays considerable stress on the fact 
that the sale price of paddy isat the rate of Rs. 2 per kalam, 
He has not paid sufficient attention to iae decision of the Revenue 
Officer in Exhibit VIII to the efect -hat the commutation rate 
in. one of.the temple villagesis.Rs. 1-4-0 per kalam. ‘The 
market rate is different from the commutation rate, which she 
tenants have to.pay under the Hstazes Land Act. A certain 
average is arrived at in. the latter case in fixing the commutation 
rate and it is upon that standard tha. the. rent due from. tenants 
has to- be recovered. It.is true that the defendants have with 
unseemly haste entered into leases fœ a long period of time. It 
is pointed out that under-the previous lease the- period was 
29 
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‘Sivaji 20 years and that generally the temple properties are leased out 
Setup for a considerable length of time. It may be an error of judgment 
Aiswariya- to grant long leases where the tendency of prices is to rise higher 


nandaji year afier year. But that is no ground for considering that the 
| defendants have wilfully surrendered rights belonging to Devas- 
thanam. We must hold that this charge has not been proved 
against the defendants. l 
[The judgment naxt deals with the other charges against the 
defendants. | 
These are the spevific charges that have been considered by 
the Subordinate Judge. - 
In addition to these-Mr. Rangachariar drew our attention to 
the fact that the defendants are not in solvent circumstances, and 
that in the interests of she femple it is not desirable that persons 
of such poor means shculd be in charge of the properties. It is 
common grourd that the properties are considerable and that the 
income from them is nearly a lakh of rupees a year. Mr. 
Rangachariar also draws our attention to the fact that the two 
defendants are young and inexperienced and that they are 
managing the properties through their agents in rotation. This, 
he suggests, will lead to difficulties in the recovery of the rent 
from the tenants. The system of management by rotation is 
well-known in this country and the sanction of the Privy Council 
was given to itin Ramanathan Chetti v, Murugappa Chetti 1, We 
see no ground for the appointment of a Receiver because there is 
. management by rotation. As has been pointed out in Beach on 
Receivers, section 600, as a general rule, the poverty or insolvency 
of-a trustee is not a ground for a receiver unless there be in 
addition thereto scme danger or loss to an estate. Vide Anonymous 
12 Vesey 4 and Howard v. Papera 2. Moreover in the present case’ 
the defendants are in rece:pt of pensions from the Government 
and are legatees under the will of the late Rani in respect of the 
Mukhasa properties. However, in order to safeguard the in- 
terests of the temple we have resolved that pending the disposal ` 
of the suit tke defendants should furnish security in the 
sum of Rs. 10,000 to the satisfaction of the Subordinate 
Judge for the proper management of the properties.: Mr. 
Rangachariar contended that the general rule that parties in 


1. (1906) IL.R. 29 M. 283: s.c. 16 M L.J. 265 (P.O) 
2, (1816) I, Maddox 142: s.c. 66 Eng. Rep. 54. 
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possession should, not be lightly displaxed by the appointment 
of a-receiver does not apply to cases cof recent or disputed 
possession; and he quoted the analogy cf S. 239 of the Indian 
Succession Act for this purpose. : It istrve that where property 
is in media after the death of the last owner and when a dispute 
exists as to who is entitled to that proper y, the proper procedure 
is to appoint a receiver. That is often dme in England and that 
principle has been accepted in this countzy. But where a party 
is in peaceful possession and- that possess.on has been secured to 
him by an order of. the Magistrate, tae analogy of S. 239 
cannot apply. The present case is moze analogous to that of a 
person in; whose favour a probate in ccmmon form has been 
granted and a caveat is entered against his right to administer 
the estate. The case of- Newton v. E-cketts 1, quoted by the 


learned Advocate-General -establishes that in such circumstances - 


a receiver should not ordinarily be appointed, Lord Lang- 
dale in delivering the judgment of she court says “it is 
satisfactory to find that. the authorGies show that such a 
state of things alone afords no right to-relief, though it may, if 
connected with other circumstances, incuce the court to inter- 
fere and protect the. property.” A persor who obtains possession 
after the will has been proved in commen form has ‘only -recent 
possession and when that possession is accepted by the -caveator, 
if a receiver should not displace the party originally put in posses- 
sion, we see no reason why where a Mavistrate has maintained a 
party in possession and his right is dispused by the opposing party 
a receiver should be appointed. Mr. Ranzachariar strongly pressed 
upon us the decision of Shadi v. Anup. ingh 2 which lays down 
that the discretion of the lower court shcild not be interfered with. 
If the facts were undisputed andthe ceuri below had exercised 
the discretion in a particular way, ordinarily the appellate court 
would be unwilling to interfere with thas discretion. But where, 
as in this case, we find that the Subordmate Judge has come to a 
wrong conclusion on the facts we do nt think that the decision 
in Shadi v. Anupsingh 2, has any apploation. 

There is only one other circumstarce to bé noticed and that 
relates to the prima facie title of the plaintiffs. The plaintiffs 
claim to be the legitimate sons of the deceased Rajah. They 
may be able to establish that in-the sub. ` But it is permissible 
1. (1847) 10 Beav. s. c. 50 Eng. Rep. 684.» =. (1889) I. L. R. 12 A. 486. 
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to point out that the -Government in granting the pension to 
the sons of the adoptec son of the late Rani did not-recognize the. 
rights of the plaintiffs. On the other hand the defendants are in 
receipt of pensions from the Government ; and prima facie their 
claim is superior to that of the plaintiffs, Under these circum- 
stances we do not think that the plaintiffs have shown a better 
prima facie title than the defendants. Although we have come 
to the conclusion that the order of the Subordinate. Judge must . 
be set aside, we think it desirable in the interests of the trusts 
that the defendants shculd be called upon to furnish (a) quarterly 
accounts of their management to the Subordinate Judge (b) that 
they should take the permission of the lower court far any lease 
over a year, and (c) thas they should within three months from 
this date furnish securty. for 10,000 to the satisfaction .of the 
Subordinate Judge. We reverse the order of the lower court 
and dismiss the petition for the appointment of a receiver. We 
make no order as to costs. As regards. the memo of objection 
it is enough io point ovt that the alleged attempt to alienate the 
Mukhasa properties w_ll-not prejudice the plaintiffs as it would 


-be affected by the lis perdens. - There are no serious allegations 


of waste. We agree with the Subordinate J udge’s conclusions on 
this matter. 


IN THE’ HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Johr Wallis, Kt., Chief Justice and Mr. Justice 
Seshagiri Aiyar. | : 
S. T. M. V. R. Muthuraman Chettiar ... Appellant * (Defendant). 
é D. Ta ER 

Ponnusamy Udayar .. Respondent (Plaintiff). 

Hindu Lew—Joint Familg —Partition—Agreement that the property of one of 
tho brothers dying without malı issue, should go by survivorship to others—V alidity 
Transfer of Property Act, 8. 6 (a). | 

A provision in a partition-dsed between four brothers that in the event of the 
death of any one of them without male issue, his share of the joint family proper. 
ties after dedusting any alienat ong made by, him should be divided among the 
surviving brothers is valid, and is neithar in contravention of Hindu Law nor obno- 
xious to the provisions of S 6 (2) of the Transfer of Property Act. 

Kanti Chandra Mukerji v. Ali Nabi 1 followed. 


Appeal from the decree of the Court of the Temporary 
Subordinate Judge of Trichinopoly in O. S. No. 14 of 1913. 

The suit was for a declaration that the plaint-scheduled property 

can be brought to sale by the deferidant in exectition of the decree 


“A.S. Ne. 266 of 1913. 12th April 1915. 
oe 1. (1909) I. L. R. 88 A. 414. ip 
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in O. S.-No. 534 of 1911 on the file of ‘the District Munsif’s Court~ 


at Trichinopoly, only subject to ‘the -plaintif’s mortgage-right. 


There were four members of a Joint: Hinda family, Maria Pillai, . 


Doraswami, Balakrishna and Narasu. On 20-7-1904, they 
entered into a deed of partition which was sabsequently-registered. 


After allotting to each member his share of thé properties, the: 


partition-deed (Exhibit A. in the case) provided as follows’: `“ As 


we.four have thus entered into a partition. each should enjoy his . 


share until his death; and when the deceased leaves no male issue 
the properties which may rémain at ths time of death, after 


excluding the: properties that may “have Den alienated by him, 


should go rateably to the other sharers.. ... ” Maria Pillai died; 
leaving a widow and a daughter but- vithout male issue and 
his properties including the plaint-sch.duled one were taken 
possession of by the survivors, as per Exaibit A. On 31-5-1911, 


Doraswami, Balakrishna and Narasu hypothecated the plaint- - 


scheduled property to the plaintiff for Rs 5,000. The defendant . 


obtained a decree in O, S. No. 584 of 1911, upon a promissory note 
executed by the deceased Maria Pillai agzinst his widow, daughter 
and the other surviving members. In »xecution of that decree, 
he attached the -plaint-scheduled propert and brought it to sale, 


The plaintiff put in a claim-psetition, stating that his hypotheca- ` 


tion was prior to the attachment by tke defendant and that the 
‘property could be sold only subject to >laintiff's’ mortgage-right, 


The claim petition was dismissed, one-cf the grounds béing that : 
the provision in Exhibit A regarding the devolution of Maria ` 


Pillai’s property after his death. was inoperative and ‘that the 
plaintif’s mortgage conferred no right upon him. The plaintiff 
instituted the present suit which the Subordinate Judge of Trichi- 
nopoly decreed in his favor. The deferdant appealed. ~ 

T. R..Krishnaswami Iyer for the- appellant. - 

F. V. Srinivasa: angar and A. Narasimha Chari for the 
respondent. 

The Court delivered the followin 

Judgments :—The Chief Justice—The short question i in this 


“ case is whether an attachment obtain=d by the defendant in execu- - 


tion of a decree against the widow of the late Maria Pillai and his 


a 


three divided brothers .should not k> declared to be subject toa. 


mortgage in favour of the plaintiff executed by the three surviving 
brothers in satisfaction of his deb, ‘Ordinarily, of course hig 
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widow would have been his heiress, but under the terms of the parti- 
tion-deed, Exhibit A, between the four brothers, it was provided 
that in the event of the death of any one of them without male 
issue, his share of the joint family properties after deducting any 
alienations made by him should be divided among the surviving 
brothers. It was held in Kanti Chandra Mukerjiv Ali Nabi 1, 
ina precisely similar case that such a settlement was neither in 
contravention of Hindu Law nor obnoxious to the provisions of 
the Transfer of Propezty Act,S.6 (2) as being a transfer of an 
expectans interest in property. After the partition the settlers had 
full powers of disposition over their respective shares, and were 
at liberty to provide by settlement inter vivos what shculd become 
of those shares in the svent of their deaths without male issue. 
They might, even according to the English decisions, have bound 
themselves by contract z0 dispose of their property in a particular 
way by will, and I see no objection to their doing so by settle- 
ment. I think the appeal fails and must be dismissed with costs.. 


Seshagirt Aiyar :—Four brothers entered into a partition 
of their family properties on the 20th of July 1504. The 
deed of partition (Exhibit A) provided that “the respective 
parties shculd take and enjoy the properties which fell to their 
share, witk the right to alienate the same by gift, sale, etc.” 
Then it provided for 5 right of pre-emption, if one of the 
brothers should desire to sell his share. The clause which is in 
dispute in this case is in these terms: “As we four kave thus 
entered into a partition each should enjoy his share until his 
death ; and when the deceased leaves no male issue the properties 
which may remain at the time of death, after excluding the pro- 


- perties that may have been alienated by him should go rateably 


to the other saoarers.” Maria Pillai, one of the four brothers 
died ‘without male issue but leaving a widow and a daughter. 
Maria Pillai Cied in 1911. The defendant in this case obtained a 
decree against the widow oz Maria Pillai and others for a debt due 
by the deceased. The thre? surviving brothers executed a deed 
of mortgage to the plaintiff in this case on the 31st May, 1911, for 
Rs. 5,000. The consideration is said to consist of debts payable 
by the deceased Maria Pillai. When the property was atzached 
in execution of tke decree obtained by the defendant, the plaintiff 
put in a petition thaf the property should be sold subject io his 


1. (190) I. L. R. 38 A. 412. 
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mortgagé. The claim was rejected. The ‘resent suit is brought 
for a declaration of plaintiffs rights under fhe mortgage. The 
Subordinate Judge upheld the plaintiff's -contention and gave 
him a decree as prayed. He relied chiefly upon the decision in 
Kanti Chandra Mukerji v, Ali Nabi 1; whch. is-practically on all 
fours with the present case. Although tke point cannot be said 
to be free from doubt, I am not prepared o differ from the view 
taken in Kanti Chandra Mukherji v. Ali Nabi 1. In the present 
case there is no restraint upon alienaticn, The last clause to 
which I have referréd would apply only to the residue of the pro- 
perty which may be left by- Maria Pilai after making such 
alienations as he chose during his lifetime. - It was contended 
that the provision for the undisposed of preperties devolving upon 


the remaining brothers is practically a res raint upon the power 


to make a will, which is equivalent to a restraint upon alienation. 
It is doubtful whether’ Maria Pillai was not competent to 
dispose of the property by will notwitkstanding the language 
used in this clause. Even on the- supposition that the clause 
imposes fetters upon the powers: of devise, I am 1 not satisfied that 
such a covenant is invalid. 235 - 


Under the English law it, was’ held in Goylmer vy. Pad- 


diston 2, by Lord Chancellor Finch thet a contract to devise 


lands can be enforced by persons claiming under the party 
who makes the contract. In Gotlmore v. Battison 3, Fortescue 
v. Hennah 4, this view was accepted as correct. All these 
cases are reviewed in In re Parkin Hil v. Schwarz 5, where 


it is pointed out that although the persons in whose favour there 


is a contract to make a will can sue f enforce it, the courts 
should not give relief if the object of the contract is to enable the 
grantee to exercise only a power of appo ntment. I think that, 
as Maria Pillai was absolutely entitled to she property and could 
have disposed of it in any way he chose, tre clause in the partition 
must be construed as a contract to leave tae undisposed of residue 
to his brothers. - The English decisions f which I have referred 
show that such acontractas this is not vcid. There is no question 
in this case of creating a new line of succession as in K.-Venkata- 





1, (1911) LL. R. 388 A. 414. -> 2. 2 Vensrias 858, s.c. 86 E R. 483. 
3. (1682) 1 Vernon 48, s.c. 28 E.R. 801. 4. (18127 19 Vesey 67, s.c. 84 E.R. 448. 
g (1892) 8 Ob. 6. f 
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ramanna ¥. K. Brahmanna Sastrulu 1 and in Ananthatirtha Cha- 
riar v. Nagamuthu Ambalagaren 2. If the clause had directed, that 
the property should go in a particular line of succession, then the 
Tagore case? would be applicable and the direction would be invalid. 
Reference may be made to the cases in which it has-been held‘ that - 
agreements not to div de property were held énforceable although 
they wouldnot preven; a party entering into suchan agreementfrom 
alienating it. See Anand Chandra Ghose v. Prankista Dutt * and 
Rajender Dutt v. Sharz Chund Mitter 5, The Bombay High Court 
in Ramatinga Khanap rev. Virupakshi Khanapure® seem to doubt 
this position. But the preponderance of authority is in favour of 
the'view shat the parties who are entitled to divide a property can 
waive their rights. It was stated by Lyndhurst, L.C. in Jeffreys-v. 
Jeffreys *. “My impression is that the principle of the Court to 
withhold its assistance from a volunteer applies equally, whether he 
seeks to kave the beneft of a contract, a covenant, or a settlement.” 
But in later cages it was held that this would not affect provisions 
in .a .marriage settlement for giving the property or devising it. 
(See Lee v. Lee 8), This view proceeds on the principle that in 
marriage settlements “ consideration permeates all covenants.” 
The same may be.said of covenants in partition deeds entered into 

among members belonging to a joint family. Iam therefore pre- 
pared to follow Kanti Chandra Mukerjee v. Ali-i-Nabi 9 and Ram 
Nirunjan Singh v. Prayag Singh'0, The decision of the Privy 
Council in Purna Sheshi Battacharji v. Kalidhan Rai Chowd- 


. kuriti only lays down that where an attempt i is made to alter the 


line of succession by məans of a provision for the devolution of 
the estate on the death of one of the members without male issue, 
such an arrangement is opposed to the decision in the Tagore 
case 8, anë that it shculd not be given effect to. But where 
there is 20 attempt 70 create a new line of succession, I 
see no reason for ho-ding that as a contract come to at the 
time of the partition she clause should not be given effect to. 

I agree with the learned’ Chief Justice to hold that the deci- 
sion of the Subordinate Judge is DEN and that this aes must 
be dismissed with Costs. 





41.” (1869) 4 M. H.C. R. 345, 2. (1881) 1. È. R. Tin 200, 
8.° (1872) L.R. 11. A. Pnpplemontal Volume 47. - 
4. (186) 8-Beng. L. R. ©. O. 14. 5. (1890) I. L. R. 6 O: 106. 
6. (1888) I. L. R. 7 B. 583. 7. Craig Phillips 189. 
_ 8. (1876) 4 Gh. D. 175. 9. (1911) I. È. R. 33 A. 414. 
‘ 10. (1881) I. L. R.8C. 138. 
11. (1911; I. L. R. 38 O. €03, s. c. 21 M. L. J. 1119. 
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IN- "THE HIGH COURT OF JUDICETURE AT MADRAS. 
` Present :—Mr. ‘Justice Seshagiri are and Mr. Ji ustice 


Kumatasami Sastri. 


'Lodd Govinda Doss Krishna Doss ` : Appelantt i in A: 4.0. No. 226 
"Varu and another : - of 1911 ( Petitioners: J: 
' v. 


The Baish of Karvetnagar, Minor Remin ( Ba ai j 

by Guardian by W. A. Varada- G < 

chariar and other, : 

Civil Procedure Code, O. 21, r. 9—Inguiry by Jouri—Mor tgagee in possession 

Z Decree not providing for accounts of profits—Ta zing of accounts in egecution— 
Not permissible~—-Statement by decree. holder of wicingness to give-credit for profits 
in application for sale —Inquiry as to amount—Noatice to judgment. debtor on— 
Huecutability as arrangement sanctioned—Esloppe. 

Where a decree for sale was passed in favour af a mortgagee in possession for 
principal and interest but the decree failed to provde for the taking of aceoùints of 
the profits that might thereafter be received. by the-mortgagee. į 

Held, that it was not open to the executing O-urb to direct the taking of such 
accounts and the fact that the parties put a difeent construction on the decree 
made no difference, ae 

But held, the decree-holder having intimated so the Court in his solidon 

for sale that the net profits should go m reduction of the decree amount, it was 
open to the Court to treat.the application as a cert ficate of adjustment and direct 
an’ inquiry as to the amounts collected by him. 
‘ Phe circumstances under which the’ Court cord direct an inquiry in connection 
with an. alleged adjustment considered. 4 
. Held, also the Court having ordered notice on'the intimation of the adic. holder 
that he was prepared to give credit for amonnts ccllected, and the judgment-debtor 
not having objected to the course, the arrangeme.t could be given effect to in exe- 
cution on the principle of Sadasiva Pillai v. Ramalinga Pillai 1. 


- Appeals against the orders of tke District Court of. Norti 
Arcot :in C. M.-P. No. 520 of 1911 (in E.. P. No..145.--of 1905 in 
O. S; No, 12 of 1901) and in ©. M. P. No, 145 of 1905 (in O. S. 


~ 


No. t2 of 1901) ‘dated the llth Octcber 1911 and 7th August ~ 


1911 respectively.. < ` : 2 
= B.. Sadagopa - Chariar, ` T. Rasga Chariar, .S. Siou 
Aiyangar and K. Bashyam Aiyangar Tor. Appellants.. -~ .. 
L. A. Govindaraghawa. Aiyar for Respondents. WA 
- . The Court delivered‘ the followirz . we i 4 
>. - Judgment :—These appeals are from- an application-to execute 
a mortgage: decree. The dectee was passed in. favour of the 
appellant’s father on the 29th of September 1903, The suit 
itself was instituted in 1901. At the time of the institution ofthe 
suit, the Court of Wards was in charze of the estate a. portion of 


ež ALA, O. Nos. 266 and-267 of:1914. ` ` 29th April 1916. 
1. (1876) L.F 2 Í A. 219. 3 
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which was mortgaged to the appellant’s father. The possession 
of the Ccurt commenzed in 1900 and was relinquished in or 
about September 1903. The appellant took possession of the 
village thareafter. Thare is a dispute as to the exact date when 
he assuməd management. He presented his application for an 
order absolute and for the sale of the mortgaged properties in 
December 1905. ‘Thst order has not been exhibited in these 
proceedings. The District Judge says “ Before the order for 
sale was passed, it was not however ascertained what the balance 
of the moztgage-debt outstanding at the time of the application 
was, nor was tke order absolute made for the realisation of any 
specific amount.” This statement of the Court below kas not 
been contested before us. On the 2nd of September 1909, the 
District Judge granted a prayer for execution and called for 
an afidavib, a draft proclamation and an encumbrance certi- 
ficate from the appellant. On the 7th of October 1909, the 
appellant filed his affidavit. The judgment-debtor filed a counter- 
affidavit objecting to tke valuation of the property and to the 
amount stated to be due to the decree-holder. On the Tih of 
August 1911, the Districs Judge passed an order to the effect that 
having regard 50 the dispute about the amount due, it is desirable 
that a commissioner should be appointed to ascertain it. His 
order says: “The decree-holder's vakil does not object. to this 
being done.” Then he referred to the suggestion of the vakil 
that the accounts should be examined at the village and not in 
court, and said that the request was reasonable. It'is clear that 
on this dats, the decree-holder through his vakil consented to 
the appointment of a commissioner. The only outstanding 
dispute was as to the place where the examination of the accounts 
should take place. But on the 8th of August and on the lith of 
August, the vakil is said to have filed two petitions requésting that 
the question “whether the decree being one for sale, the petitioner 
decree-holder was bound te account at all under the terms of the ` 
decree in the execution proceedings, and whether the judgment- 
debtor could insist on accuunts being rendered in these proceed- . 
ings ” should be deterininec before acommissioner was appointed. 
These two petitions are sard to have been- withdrawn. We regret 
that this shou.d have been allowed. The grounds on which the 
vakil wished to recede from the position taken up by him on the 
7th of August, are material. The vakils on both sides were heard 


PART VL] THE MADRAS LAW JOURNAL EEPORTS. 921 


on these petitions. Finally, the Distrét Judge affirmed ‘his 
previous -order on the 11th October 1911. Civil Miscellaneous 
Appeal No. 266 of 1911 is presented agains- this final order. C., M. 
A. No. 267 of 1911 is against the earlier o-der of.the 7th August. 

The appeals have been argued at great length. A prelimi- 
nary objection was taken that no appeal la. against the first order 
as that was passed on consent. We do not think S. 96 (3) 
applies fo an order directing the appointment of a commissioner. 
Reference may also be made to O. 33,1. =. and to Mata Palat 
v. Bent Madho 1, Moreover, although th= vakil for the appellant 
accepted the suggestion to appoint a com missioner, the District 
Judge formed his own conclusion on the materials placed before 
him. We must over-rule the preliminary objection. 

The matter in dispute between the parties relates to the 
amount received by the decree-holder from the mortgaged pro- 
perty after he took possession of it from the Court of Wards. The 
judgment-debtor contended that the appellant should give credit 

. to the net income received by the appellent and that execution 
should issue only for the balance. The decree-holder does not 
deny that he is liable to account to the jadgment-debtor for the 
profits realised as mortgagee in possession, but argues that this 
liability does not prevent his levying exec ution for the full amount 
entered in the decree. There can be no manner of doubt that 
the conduct of the decree-holder led the jndgment-debtor-to believe 
that a separate suit for an account of the income need not be in- 
stituted and that credit will be given for the net profits in execu- 
tion. It was said that a suit for the reccvery of the profits will 
now be barred by limitation, whether tkere will be any such bar, 
and if so, to which extent need not be gone into in these proceed- 
ings. The first question we have to de-ide is, whether under the 
decree the appellant is bound to give crecit for the income received 
by him as mortgagee in possession. The decree says: “ This 

‘ court doth further order and decree thet the, plaintiff be entitled 
to the net rents and profits of the momgaged property from the 
beginning of fasli 1310 according-to the provisions of 8. 43 (5) of 
Madras Act I of 1902, and that all payments made to the plain- 
tiff on account thereof be applied in recuction of the amount due 
to him under the compromise deed.” As we pointed out before, 
this decree was passed when the Court of Wards was in posses- 
sion.- Its intervention was sought jy the Zamindar for the 

E 1, (1914) I. L. R. 86, 172. 
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purpose of liquidating the enormous debts which had accumu- 
lated over his estate ond of: saving, if possible, a portion of the 
estate foz him. It wes because the court found that there was no 
possibility of securing to the Zamindar any portion of the property 
it gave up possession in 1905. Therefore, when it assumed pos- 
session, -t was with the object of paying to the secured creditors 
the income available from the properties mortgaged, so that after 
crediting a portion of the payment for the interest accruing due, the 
balance may be appliec towards the discharge of the principal debt. 
The Court of Wards i£ in the position of a receiver, Adipwranam 
Pillai v. Gopalasami Mudali 1. When these facts arè remembered, 
the provision in the clause for the payment of the net profits 
becomes intelligible. It is true, as pointed out by Mr. Govinda- 
raghava Aiyar, 5. 43 (5) does not provide for any payment. By 
reference to Ss. 32 and 45, it is clear that the calculation mentioned 
in S. 43 will determina the net income which the court having 
management will be ix a position to set apart for payment to the 
mortgagee. $. 32 distiactly provides for the payment of the debts 
due by the Ward. However that may be, there is no warrant for 
reading irto the clause a provision that when the mortgagee is in 
possessior, he has to apply the net income towards the decree-debt. 
There are patent objecsions to such a construction. The clause 
speaks of payment and not of appropriation. S. 43 (5) -which is 
referred tc in the ciause, speaks of a dispossessed incumbrancer. 
That same section provides for the net profits being recoverable 
from the Court of Wards. Obviously, therefore, the decree had 
reference to the management by the court and to the payment to 
be made by it and not to the resumption of possession by the 
deéree-holder. It was by an oversight that the decree did not 
provide for the contiigency of the court withdrawing from the 
management. There is no warrant for importing into the decree 
a provision like the one which the judgment-debtor says was in 
the contenrplation of the parties. That would be adding to the 
decree and not censiruirg it. It was argued that if the parties 
understood the decree in a particular sense, the courts should give 
effect to it. We have nc clear evidence in this case of any course 
of conduct by the parties which placed the construction we are 
asked to adopt. Nor do w2 think that the contenticn that courts are 


bound to construe a decree inthe mode which the parties intend- 
mg tae een 





1. (7907) I. L. R, 31.00. 854. 
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ed it to'operate is well-founded. If-a particuler construction has been 
placed bythe court.on-adecree and if he has been enforced by the 
process of the court, the parties may be estopped from claiming that 
the decree should be differently construed. Even this view has its 
limitations. But we know of no authority or principle which renders 
the executing court a mere recording machine for the interpretation 
which the parties choose to put upon a Cecree, however incom- 
patible such a construction may be with the plain language of the 
decree. Secretary of State for India ir Council v. Durbijoy 
Singh 1 does not help the respondent.’ Cn other hand, Bakhta- 
war Begam v, Hussaini Khanam 2 suggess that it-is the duty. of 
the court to-execute the decree as it finds b and not as understood 
by the parties.” We must hold that the decree does not _ provide 
for the application of the rents and profit: received by the decree- 
holder in satisfaction of the decree. a ti 
One other minor contention may be Giaposed of before dealing 
with the principal’ question. In the ccurse of. the execution- 
application the pleader for the decree-hol.er undoubtedly assented 
to the appointment of the commissions atone stage of the 
proceedings, ‘although he. subsequenty withdrew his cons 
sent. In Venkata Narasimha: Naidu .v. Bashyakarlu Naidu 3; 
the Judicial Committee concurred with the view of the High Court 
that it is open to a pleader to abandon -u issue. relating to the 
impartibility of a Zemindari. It was argued that this decision 
will not enable a pleader to give up a question of law. It cannot 
be said that the point conceded before she District Judge related. 
to a pure question of law. In his affdlavit, the appellant had 
_ admitted his liability to account for the p=ofits durin 7 the period he 
was in possession ; and the pleader was within his rghis in fol- 
lowing up this admission by. consenting to the appointment of a 
commissioner. Rama Iyengar v. Mannar Iyen “only deals with an 
erroneous admission that a question of Jaw was unarguable. See 
also Narayan, v, Venkatacharya 5. Thes- do not affect the present 
case.. However, having regard to the fast- that the admission was 
withdrawn soon after, we do not wish t ee our Judgment on 
the -consent alone. nr a 
The main point for decision is, WE ‘the. fact. that the 
receipt of the income from the property has not been certified to 


. -892 LE.R. 19 6 312 (P.C) 2. (1914) LDR. 44 LA. = z 6-26 M.OF. 474. 
3. (1909) 1.0.R 25 M.-867 (P.C.) 4. (1912) 2B M, L, J. 3 
, 5. (1904) -I. L. R. 98 B_408 at pri z 
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the couri by the decres-holder, prevents the Judge from directing 
an enquiry into the an:ount realised. There ave two provisions in 
the Code of Civil Procedure relating to this matter, S. 21, r. 2 
and 1. The first of these rules deals with certifying to the court 
and the latter with ths contents of the application for execution. 
Rule 2 is an enabling provision. Rule 11 clause (e) imposes a duty 
on the decree-holder to state to the court whether any payment 
or other ad‘ustment has been made. It was contended that 
whereas the right given to the judgment-debtor to apply within 
a specified pericd for certifying the payment or adjustment may 
necessitats an enquir?, when the decree-holder certifies the 
court has to act solely on his representation and any enquiry, 


‘regarding the amount of the payment or adjustment is not 


within the competency of the court. We are not prepared 
to place such a restricted construction upon the powers of 
the court. We fail tosee why the arithmetic of the payment 
or adjustment is beyond the court’s jurisdiction. We cannot 
accede to the contenticn that when the manner of payment or 
adjustment has been nosified, the court has no power to ascertain 
to what-ertent the decr2e has been satisfied. To take a concrete 
case; supose a decree-holder informs the court that he desires 
that the judgment-debtcr should be credited with the bilance that 
may be found in his favour after taking account of a mutual and 
current account betweer the parties, we see no reason for holding 
that the ccurt is powerless to order an enquiry regarding the 
amount, The phrase “adjustment in whole or in part” suggests 
that the court is not confined to merely entering the figures 
supplied by the decree-holder. The further question for consi- 
deration is whether tke decree-holder has certified any such 
adjustment to the court. No particular words are necessary 
for this purpose. See Sazdoollah Shaik v. Kalee Churn 1, Alathoor 
Badruddin v. Gulam Mo-deen 2. Ramayyar v. Ramayyar 8, and 
Lakshmi Maron v. Felamani Dasi 4. Two statements made 
by the decree-holder are -elied on. In the execution application 
No. 145 of 1905 presented by him, he says “this anda small 
amount collected by the plaintif himself from the tenants have 
been appropriated towards the expenses of the management to 
which the pla:ntitf is entitled.” Then inthe affidavit which he 
was called upcn to subm.t prior to the settlement of the procla- 


1. (1869) 12 W. R. 368. 2. (1911) M. W. N. 478. 
3. (1897) I. L. R. 21 M, 356. 4. (1914) 200. L. J. 181, 
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mation of sale, ke stated “ the amount for “he recovery of - which 


the sale was ordered is Rs. 283,11,183 on tæ 29th March 1903 


“with further interest to be added. According y, with further interest 
up to 29th September 1909, deducting the amount of net rents paid 
tome by the Court of Wards the totz! amount comes to 
Rs. 29,05,187-1-11. Credit will be given foz she net income receiv- 
ed by me up to the date of final settlemen- of accounts in execu- 
tion proceedings. I may be permitted to aid the amount of ex- 
penditure incurred over and above the net come received by me 
during the course of management of the aid Narayanavanaim 
taluq.” Mr. Rangachariar argued that the ast clause of the para- 
graph is an intimation that there was no 31rplus income. We 
cannot accept this construction. The paragreph opens with a state- 
ment that “the net revenue available after d ducting the peishcush 
and the land cess” ‘will be about Rs. 97,5)0. In the middle of 
the paragraph, it.is said that “credit will be given for the net in- 
come.” The last clause is only a suggestior that if in the calcula- 
tion of the net income, the decree-holder nad omitted to give 
himself credit for any legitimate expenses incurred by him in 
the course of the management, he would sıbmit a statement for 
making deductions in that behalf. To read the clause as the 
learned vakil wants us to do, will render the whole paragaph 
meaningless. We are of opinion that in this paragraph the 
decree-holder distinctly intimated to the -sourt that credit will 
be given for the amounts received as net pretits during the years 
that he was.in possession. It was next concended that the affida- 
vit only provided that “credit will be gi-en to the net income 
received up to date;” and such language is not equivalent to 
asking the court -.to certify th: adjustmens.- The affidavit was 
filed with a view to enable the court to ix the amount to be 
entered in the sale proclamation. The plain_if clearly wanted the 
court to apply its mind to the figure that shold be so entered. It 
is not suggested in what other proceeding this zredit was intended to 
be given by the decree-holder, We are of oyznion that these words 
were intended to inform the Court that the decree must be taken to 
have been satisfied to the extent of the net income received by the 
decree-holder. We must therefore hold that tle decree-holder inten- 
ded to certify adjustment by his affidavit, that it is competent to the 
Court to enquire into the quantum of this aCGjustment and that the 
appointment of a Commissioner for this parpose was justifiable. 
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There is one other aspect of the case which leads to the same 
conclusion. Under @ 21, r. 11, the decree-holder is bound to in- 
form tke Court of ary adjustment or payment that has been made. 
It was acld ir Ramayyar v. Ramayyar 1 that if the decree-holdér 
fraudulently keeps.tack information in this respect the executing 
Court will have power to order an enquiry. In Paupayya and 
Subbayya v. Navasanma and K. Subbayya 2, it was held that 


‘even apart from fracd, the Court can determine whetlier any 


adjustment has been made. In neither of these cases, the ‘effect 
of r.2 upon r. 11 (8.2835 or 8, 258) were considered. The 
cakdinas principle no doubt is to see that neither party over reaches 
the othar. Eut where no intimation is conveyed by the decree- 
-holder .t is doubtful whether the Court can start an enquiry on the 
ground that tae decrse-holder should have certified payment or 
adjustment. The better view seems to be that in all cases where 
the Court is seized o? the question either from intimation con- 
veyed ky the decree-kolder at any time before orders are passed or 
from the -udgment-debtor within the prescribed period, the Court 
will be bounc to encuire into the truth or correctness of the state- 
ment made. This view would give effect to the imperative pro- 


- vision m r. 11, clauss (e) and tò the permissive provision in r. 2. 


In the present case, bhe decree-holder did say in the petition ‘for 
execution that monies have been received, but he‘ coupled it with 
an assertion that it kas beeh appropriated towards‘the expenses of 
the management. Tke truth of this assertion is a legitimate subject 
for enquiry. The dacision in Tukaram v. Babaji 8 is very analo- 
gous. tc the present case. In that case, the decree-holder relied 
on uncartitiec payments to save limitation and the judgment- 
debtor denied them and-pleaded that execution was barred. The 
Court held that it had power to direct an enquiry. If the truth 
of an assertion of ar adjustment can be enquired into for the’ 
purpos2 of saving limitation, we fail to see why the same princi- 


` ple shculd nob be extended to ascertain the exact amount for 


which credit shoud be given to the judgment-debtor. See 
also -Foshan Singh v. Mata Din 4. Fateh Muhammad v. Gopal 
Das 5 was strongly relied upon by the learned Vakil for the appel- 
dant. It only lays down that where an arrangement by which. a 
decree is adjusted is not certified, the executing Court should not 


1. 11897) L L. R. 21 M. 856. . 2. (1880) I. L. R. 2 M. 216. 
8. (1895) LL.R. 21 B. 122. 4. (1903) LL.R. 26 A. 86. 
ae © 6° (1885) LI.R-7A.424: © - ve 
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recognise it. “There are observations in that judgment which are 
not reconcilable with recent decisions whizh place a more liberal 
construction on the manner of certifying. In Trimbak Ram- 
` krishna v. Hari Laxman 1 the question res whether a decres- 
holder who received monies outside the Ce uzt without certifying 
was estopped from pleading that they shcxld not be recognised 
as adjustments. We agree with Mr. Justrs Heaton that S. 258 
(R. 2 of O. XXI) should be so construed as not to defeat justice. 
‘In Kushal Chand v. Nandram Saheram = the learned Judges of 
` whom Mr. Justice Chandavarkar who toox part in the decision in 
Trimbak Ramkrishna v. Hari Laxman 1-was one inclined to the 
view that a mere intimation of adjustment is equivalent to certify- 
ing. Jogendra v. Probathnath Chatterjee follows the view taken 
by Mr. Justice Chandavarkar in Trimba: Ramkrishna v. Hari 
Laxman 1. These decisions do not compel us to hold that where a 
statement has been made in the execution. petition that a certain 
payment was made, it is not within the province of ‘the Court to 
enquire whether the mode of appropriatior suggested in it is true or 
not, Our conclusion is that the District Ju_ge was right in appoint- 
ing a Commissioner to ascertain to what extent the profits received 
by the appellant and referred to by him in i.s petition should be ap- 
plied towards the amount of the decree. The decree-holder in apply- 
ing for an order absolute left the question of the amount due open. 
Mr. Govindaraghava Aiyar has rais d a further contention 

that as the decree-holder has agread to gwe credit to the income 
from the mortgaged property in executicn and as the judgment- 
debtor did not object to this course the appellant should not be 
allowed to invoke the aid of O. KAL, R. 2. Mr. Rangachariar’s 
reply to this is that as there can ba no +steppel against a plain 
provision of the law, the decree-hold2r is not precluded from 
pleading that his assent does not bind hru ; and he relies upon 19 
©. L. J, 123, I. L. R. 384 B. 575 and Kanma Somakka v.'Pedda 
Ramiah +. There has been a tendency in recent years to push 
this doctrine too far. The principle is that parties should not be 
permitted by an arringement between -he:nselves to commit an 
illegality. The right should not be ext nded’ to cases which have 
‘the effect of enabling parties to make a aw for themselves in vio- 
lation of the law of the land, Buf where sucha result will 
not follow, there is nothing topreve2t the application of the 


1. (1910) LL.R. 81 B. 575. £ (1911) I. L. R. 85 B. 516. 
> 8. (1914) 19 C. L. J. 128. 4 (1912) 22 M. L. J. 193. 
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previsicns of S. 115 of the Evidence Act to agreements bet- 
ween the parties. There is nothing opposed to public policy 
or Illegal in parties stipulating that a certain sum of money which 
is recoverable as between themselves in a regular suit should be 
adjustec in exscution proceedings. The accountability arose after 
decree. It was between the parties to the suit and in respect of 
the subject-matter 02 she litigation. Cl. 2 of S. 47 of the Code of 
Civil Procecure shows that an arrangement of the-kind we have 
referred to is not obnoxious to legal procedure. The decision of 
the Judivial Committee in Sadasiva Pillai v. Ramalinga Pillai 1, 
supports this view. Mr. Rangachariar distinguishes this case on 
the ground that the sanction of the Court was given in that case 
to the mode of enforsing the claim. Although that distinction is 
well founded, we think that its extension to cases like the present 
will not be unwarranted especially as the Code is in favour of 
treating applications as suits. S. 47, cl. 2. See Muhammad Sulai- 
man v. Thuiscilal 2, Lakshmana v, Sukiya Bai 3, Kondagi Bagai 


_v. Añau +, Moreover, in the present case after the filing of the 


applicaticn by the decrze-holder in which he referred to the receipt 
of inzome from the mortgaged property which he alleged he 
applied ma particular manner, the Court took action, on it by 
issuirg notices to the judgment-debtor. The Court by these orders 
must be deemad to have sanctioned the proposal of the decree-holder 
to give credit in execution proceedings to monies which he is bound 
to account for in a regular suit. See also the observations of the 
Judicial Committee in Muhamad Musa v. Aghore Kamar Ganguli 5. 

The decisions in Appa Rao v. Krishna Iyengarg Vaidhinada- 
samy Aiyar v. Somasndaram Pillai" and Ramasami Naik v. 
Ramasami Chetti8 relied on by Mr.Srinivas: Aiyangur do nôt affect 
the quasticn. If the respondent in this case contended that receipts 
as mortgagee ought to bs regarded as payments to the decree-hold- 
er, these decisions will be in appallant’s favour. We are not decid- 
ing this caseon shat ground. We hold that the decree-holder has 
certified, thas he has informed the Court of an adjustment and 
that he is not entitled to say that paymenis received by him are 
accountable by him only ina regular suit. The decision of the 
District Judge -s right foz the reason mentioned by us. We dismiss 
the appeals with costs of the sole respondent in C. M. A. 236. 








1. (1878 2T. A. 219. 7 2. (1859) I. D. R 11 A. 228. 
3 ri8B4i I.T E.T M. 4C0. 4, (1883)1.L R 7B. 448. 

5 A914) 28 IL 2 J 543. (P.O) 6. (1901) I. L. R. 25 M..537. 
7, 71904) I. L. B. 28 M, 278. 8. (1906)I. L.R 39M 255. 
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PE The Coa n will take accounts from the iet July 1907 > laa: 
up to thé 306h of June 1915! Credit will Le given' ‘for thé amount ~ ‘Pow 
` peported by: the Commissioner, to the jutigment-debtor and ‘the Rajah a 
pales meena? the decree, a amount mans ‘other amount will  Karvetnagar. 
* Be entered.” Thet jndginent. debtor’ < Can “pursue “his ordinary 
resources regarding the amount that may become due- after the 


Ist of July, 1915. 


IN THE HIGH COURT OF J UDICAT URE AT MADRAS. 


Present:—Mr. Justice Seshagiri ayar and Mr. J ustice 
Napier. 


Rangaswami Aiyangar and another ,.. Appellants * (Defendants). 
v. 
Sowri Aiyangar’ `° > - ... R pondent (Plaintiff).' 
` ` Evidence Aċt L of 1872, S. 92 proviso (1)—Ore evidence to vary the terms of. Rangaswemi 
a, sale-deed—Emtry of wrong survey nuumber—Fraue. or mistake—Right . of. vendee, , Aiyangar 
to adduce oral evidenve to prove mistake—Specific Fetief Act, 8.381. |. i Sowri 
: Where in a suit to recover possession on the grot.ad that the plaintiff purchased Aiyangar. 


the property from the owners in 1911 ånd the defend_nt was in wrongful ' possession : 
of it, the defendant pleaded that the. sama vendors conveyed to him the property in . 
dispute in 1908 and though the conveyance in hS favour described the land as 
survey No. 90-B. ‘his vendors intended to` sell eae he’ intended to ae : 
only survey No. 92-B. 

+ Held, that having regard to S: 92, Cl. (a) of be’. Evidence Act, the defence 
was open to the defendant being one of mistake ersitling the -defendant to reatifi- 
cation of the deed and a separate suit for the purposs was not necessary. 


Second appeal from the decree’ of the Court of the. Temporary 
Subordinate Judge of Tanjore in A. S. Yo. 464 of 1918 preferred 


against the decree of the Court of the Pah Munsif of Kaya 
in O. S. No.-73 of 1912. - 


UK. Parthasarathy Avyengar for ap) ellant. 

l T. Narasimha -Aiyengar. for respon lent. 
The Court delivered the following - 

. Judgment :—This is a suit to recover possession. Plaintiff's. 
case, was that he purchased survey No. €2-B. from the owners in : 
April 1911 and that the defendant is wzcngfully in possession of | 
it. The defendant pleaded that the same vendors conveyed to him 
the property in dispute in 1908 and tha. although the conveyance 
(Exhibit II) describes the land sold: as survey No, 90-B, his 
vendors intended to sell and he intended to purchase only survey 
No. 92-B. He also alleged that-he was put in possession of this 
latter number under the sale-deed. , anda 


The issue raised in the case was ~yhether ib was survey No, 
90-B or 92-B, that was sold to the defendant. The “Munsif 


#B. A. No. 803 of 1914. ` 30th April 1915. 
31 
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‘agreed with she defencant’s contention and dismissed.the suit. In 
appeal, the Subordina-e Judge held that evidence to prove that 
what was described in the document was not what was actually 
sold was inadmissible under S. 92 of the Evidence Act and 
decreed the plaintiff's claim. 

We think the Scbordinate Judge is wrong. ‘The written 
statement clearly sets Lp a case of mistake in the description of 
the property sold. There can be no doubt thaton the allegations 
contained in the written statement the defendant would be entit- ` 
led to claim vectificatim of his sale-deed under S. 31 of the 
Specific Relief Act. Under S. 92, cl. (a), any fact may be proved 
which wculd entitle any person to any decree on the ground of 
“mistake of facs or lav’. Thus, it is clear that if he went to- 
Court as p.ainsiff, the defendant could have claimed relief by way 
of injunct.on against the plaintiff from interfering with his 
possession and tc have Lis sale-deed rectified. Does the fact that - 
the defendant is resisting the plaintiff's claim disable him from 
setting up the plea which could have availed him as plaintiff ? 


We think noi. We find nothing in the language of S. 92, 


cl, (1) whick indicates that its benefit can be invoked by the 
plaintiff. In Mahendra Nath Mukerjee v. Jogendra Nath Roy 
Chowdhry 1, it was held zhat the defendant can protect himself 
by such a plea. See Dagdu v. Bhana 2. In this Court it was 
decided in Karuppa Gour-dan alias Thoppala Goundan v. Peria- 
thambi Goundan 3, and Mahadeva Aiyar v. Gopala Aiyar 4, that 
a plaintiff can cue to reccver the right property notwithstanding 
misdescription in his document of title. Reliance was placed in 
these two cases on the proviso to S. 92. None of these cases have 
been considered by the Subordinate Judge. It is true that S. 94 
has no applization as pointed out by him, but the combined effect 
of S. 92, cl. (1) and of €. 31 of the Specific Relief Act leaves 
no room for doubt that the defendant can resist the‘ suit on the 
ground that whet was sold to him was different from what the 
document described. 4 ; h 

Mr. Narasimha Aiyargar contends that on the facts he will 
be able to show thet there was no mistake. We must reverse 
the decree of the Subordinate Judge and remand the appeal | for 
cepen on tae merits. Costs to abide the result. 








1. (1897) 20. W. N. ~ 260. a. (1908 
3. (1907) L L. R. 30 M. 39°, 4 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis, Kt., Chief Justice 


and Mr. Justice Seshagiri Aiyar. 
Maddala Bagavannarayana and another . . Appellants * in all 
i l (Plaintiffs). 
V. 
Vadapalli Perumallacharyulu (Deceasedy Respondents ( Defen- 
` and others. | $ damts). 


Civil Procedure Code, S. 92.—Suit under—Sarstion given to more than two 
persons—Swit by two, if maintainable. 

Where sanction is given under 8. 92 of the Civi Procedure Code to more than 
two persons, two of them alone cannot sue. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Kistna at Ellore, in O. S. Nos. E4, 86 and 87 of 1910. 

Four individuals obtained the sanction of the District Collec- 
tor under S. 92 C.P.C., for suing the defendants for various reliefs 
under that section. Two of the abové four alone brought the 
suit alleging that the other two had becn gained over by the 
defendants and that they refused to join m the suit. The defen- 
‘dants contended that the sanction given vy the Collector was to 
four named individuals as a whole and tkat two alone of them 
could not sue without obtaining ‘a fresh sanction in their names. 
The Lower Court while observing that taere was reason to sup- 
pose that the defendants had won over tke two who did not join 
in the suit, nevertheless held that the other two.alone cannot sue 
without obtaining á fresh sanction from “he District Collector. 


The Plaintiffs appealed, 
B. Somayya for P. Narayanamurti for appellants. 


S. 92 of the Civil Procedure Code recuires at least two pérsons 
who have obtained sanction. The plaint-ffs.in this case fulfil that 
description. | Plaintiff's right of suit under S. 92 is not taken 
away merely because <tuers who have ottained sanction refuse to 
join them in the suit. There is nothing in the language of S: 92 
to lead to that conclusion. So long = there are at least two 
persons, who have obtained sanction -he suit is maintainable. 
Once a sanction is obtained, it is not necessary that all those who 
obtained the sanction should conduct the suit right up to the end. 





“AB. Nos. 144 to 146 of 1912. “98rd March 1916, 
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‘See Mohomed Athar v. Ramjan Khan 1, Venkatesa Malliah v. 
Bamanpalli Eamayya ?, was a case under the Religious Endow- 
ments Act. Ino reasons are given in -support of the decision. 
Srinivasa v. Venkata 8, which is relied on in Venkatesa Malliah 
v. Ramayya *, does not touch the present question. There the 
plaintiffs Da z relief against the trust though the sanction ` 
authorised suca relief Here the plaintiffs are trying to carry out 

` the purpose of the sanction. The suit as brought is maintainable. 
See Jafar Khen v. Land Shah +. 


YV. Ramesam (with him) B. N. Sarma, for gan an 
The language of 3. 92, Civil Procedure Code, is in my favour. 
In S. 18 of the Religious Endowments Act, there is no reference 
to’ “ person” or “ persons ” asin S, 92. ° Even under S. 18 
cof the Religious Endowments Act, all those who -obtain the 
-sanction must sue. Venkatesa Malliah y. Ramayya?. The 
sanction given under S. 92 of the Civil Procedure Code, isnot 
a joint and several sancsion: It is given to several persons as a-body. 
Otherwise if 6 persons obtain the sanction and any two of them 
“can sue under it, there will be a multiplicity of suits. The object 
of S. 92, Civil Procedure Code, which is to prevent trustees from 
being harassed by vexatious litigation, will be defeated, if. the 
contention of the otaer side is to prevail. The absence: of. a 
‘similar provisicn in Lord Romilly’s Act, shows that the policy of 
the Indian Legislature was to impose some restriction on this class 
of suits. Besices this, the ‘reasoning of Sankaran Nair, J, in 
Venkatesa Matliah v Ramayya *, is in favour of my con- 
tention. 9. 92 should be strictly soet See Saiyad Husain 

Miyan v. Collector of Khawa 5.° 
The Court deliverad-the following: ia 

< -Judgment:—Section 92 of the Code of Civil Procedure pro- 
vides that “two or more persons having an interest:in the trust 
and: having obtained the consent in writing of the Advocate; 
General”: may institute a suif under that section.. The question 
is. whethez-wher. more shan two persons interested in the trust 
have obtained. the necessary consent; any two.of them may sue 
without the others. Ws think.the language used shows. that ‘the 
persons aushorised to su2 are all the persons to -whom-the consent 
“i (190°) L L. B. 840. 587 ’ B (1914) 27 M. B-J. 241 at p. 948. > | 


3. (1887) I L 3, MIM, 1487 > ” (1910) 18 Bom, L. R. 49. faa ane 
5 AN at 257. 
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.has:been given and not any two of them. On the oppecsito con- 
tention, there might be competition betwen the various persons 
authorised .as'to who should sue. Besides, the provision for 
giving consent to two or more persons shows that the legislature 
considered that in some cases it ‘might not be desirable for only 
two to sue. 

In this connection it is worth mentioring ‘that Romii y’s Act, 
upon which this section was founded, enabled any two persons 
interested to-apply, and that here the Legislature has empowered 
any two or more persons with the ccnsent of the Advocate- 
General. The appeals are dismissed with costs. The memo- 
randum.of objections in Appeal No. 14¢ of 1912 is dismissed 
‘with costs. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS, 
Present :—Mr.’ Justice Sadasiva Aiyar and Mr. Justice 


Hannay. | 
Somiammal ‘... Plaintiff (Appellant). 
Vellaya Sethurayan (Deceased) and others. Defendants 


(Respondents.) 
Pyesiiiaie: Suit—~Maintainabihty—Defendant, a lrespasser— Lease by landlord 
outstanding at time of suit —Liffect—Practice—Aj: xal—dAllowing new point in— 
Legality. 5 i 
There is uo inflexible rule of law that a trespas-er can refuso to give up posses- 
sion to a plaintiff simply because a bhird parby-may be entitled to possession 
against him (the plaintiff). - 

— Ambalavana _ Chetty v. Singaravelu Udayar ! Jarayanaswami Ni aidu Qaru v. 
Yorramalli Raimakrishnay ya 2 Busseswri Dabeca v. Baroda Kanta: Bos Chow- 
dry 3. Sarat Chandra Sinha v. Nritya Gopal Biswzs + followed. 

Heid, a landlord, though he has given a lesse to a third . parson is entitled 
for the purpose of putting his lessee in possession. to maintain a suit to eject a 
trespasser. ‘The defendant in such a suit can stzceed only if he shows that the 
plaintiff or his lessee has no right to possession because the defendant is himself 


entitled to possession either through a title paramount to the plaintiff or derived. 


from the plaintiff or his lessee, or because the lessee is unwilling that the plaintiff 
should get possession during the term of the lease. 
~ Ramanadan Chetty v. Pulikutts Servat 5 dist-aguished. 


the Zemindar of Vizianagram v. Behara Suryanarayana Pantulu 6 re: 


ferred to. 

“Per Hannay, J. —The Appellate Court ought a to allow a party to rely upon 
a point which was ‘not raised in the Court of’ Erst Instance and whith requires 
an” ani ‘investigation into facts. 2 S 


8. A. 18).0f 1912. . ` : . 9th November 1914. 

17 (1912) M. W. N. 669 (680). 2 (1910) Į I. R. 833 M. 499, _ 
~ 8. (1884) I. L. B: 100. 1076. 4. (1910) 18 G.-D. J. 984: l 

5. (1898) I. L. R, 31 M. 28s. ' ~ 6. (1901) L.L.R. 25 M. 587 (597). 
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Second appeal “rom the decree of the District Court of 
Madura in A. S. No. 85 of 1911, preferred against the decree of 
the Court of the Distzict Munsif of Dindigul, in O. S. No. 666 of 
1908. 

T. 2. Krishnaswoumi Aiyar and K. B. Ranganatha ae ‘for 
appellans. 

C. F. dnanthakreshna Aiyar for respondent. 

The Court delivered the following eS 

Judgment :— Hannay, J. .:—The plaintiff sued for a dadaran 
that the suit lands belonged to her and for recovery of possession 
from the defendants. The District Munsif gave plaintiff a decree 
as prayed, but cn appeal by the 1st defendant the District Judge 
dismissed the suit on he ground that at the date of suit the 
plaintiff was noz entitled to possession, as there was at that time a 
lease admittedly outstanding in favour of plaintiff's 2nd witness. 
The District Judge refed upon the decision in, Ramanadhan 
Chetty v. Pulikutti Sernar 1. In appeal before us, it is urged that 
the plaint ff has not admitted that there was an outstanding lease 
at the date o? suit, that the lower Appellate Court ought not to 
have dism ssed bae suit on a point not raised by the defendants 
either in tae written statement or at the trial and that even if 
there was an outstanding lease in favour of plaintiff's 2nd witness, 
plaintiit was still entitled to recover possession. There is in fact 
no admission by the plaintiff in this case, that the lease which she 
says she granted to her Snd witness was subsisting at the date of 
suit. Weagree with the contention that the 1st defendant ought not, 
to have been ellowed to rely in appeal for the first time on a point 
not raised before the District Munsif which required an investi- 
gation into facts, but whch the plaintif had not had an opportu- 
nity of meeting by adducing evidence. With reference to the 3rd ` 
ground above mentioned the decision in Ramanathan Chetty v. 
Pulikutti S2rcai =, was relied upon by the lower Appellate Court. 
That devisicn may be dissinguished from the facts of the present 
case on the ground that 5 was a case where the tenant had. been 


_ ousted by a trespasser after having been placed in possession and 


` was apparertly unwilling that the landlord should recover posses* 
sion as he was colluding vith the trespasser, whereas in the present 
case (assum-ng for the purpose of the argument that. the lease to 
plaintiff's 223d witness was subsisting at the time of suit) the ` 

1 (1698) I. L. R. 21 M. 288, 
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tenant had not been put in possession at a_, but was anxious to 


obtain possession. The evidence‘of plaint=i’s 2nd witness, Para- 
meswara Aiyar, is clearon that matter.. Ic these circumstances, 


the plaintiffs tenant was entitled to ‘rezuire -the plaintiff to 
place him in possession by virtue of section 108 (b) of the 
Transfer of Property Act, and the case of the Zamindar 
. of Vizianagaram v. Behara Suryanarayaza Pantulu tis autho- 
‘tity for the proposition that a registered lease like that in 
the present case (Hix. B) operates in the absence of a contract 
to the contrary as an executory contract to deliver to the 


lessee such possession as the nature of the property admits’ 


for breach of which contract the plaintf would ‘be liable for 
damages to the lessee. In these circunttances, I think it was 
Open to the landlord (plaintiff) to sue the’ trespassers in this case 
to recover possession -notwithstanding th= existence of the lease, 


Exhibit B, if for no other reason than to sscape liability for such. 
damages. The observations. of Sundara Iyer, J., in the case òf- 


Ambalavana Chetty v. Singaravelu Uésyar 2 and of Abdur 


Rahim, J., in the case of Narayanaswanmt Paidu Garuv.Yerramalli: 


Ramakrishnayya 3 support generally the view that such a ‘suit as 


the present is maintainable. In the form=: case Sundara Iyer, J., 


after citing Bisseswari Debia v. Barad Xanta Roy Chowdhry 4 
and Sarat Chandra Sinha v. Nritya G=val Biswas 5 as autho- 


rities for the view that a landlord can caim against a trespasser. 


that possession should be given to his tecant observed that‘there 


is no inflexible rule of law that a trespasser can refuse to give up 


possession to a plaintiff simply because a -hird party may be-en- 
titled to possession as against him (the plaintiff). In the latter case 
Abdur Rahim, J., was inclined to the viewchat if the land is already 
in the possession of a third person to the knowledge of the lessor 


and lessee, it would be the duty of the lessor to make it possible’ 


for the lessee to take possession by remcring the third party ftom 
possession thereof, even though no express request is made by 
the lessee. In these views I concur. 


On all these grounds therefore I thrak this appeal must has 


allowed. I would set aside the decree of the Lower Appellate 


Court and remand the appeal for dispose. upon the issues already 


framed. I would order costs to abide tée result. 


1. (1901) LL.R. 26 M. 587 at 697-12 M.L. J. 249.. - 
2. (1912) M. W. N. 669 at 680. 3. (19-9) L-b.-B. 83 M. 499-at-56, - 
. 4, (4884) I L. R. 10 G. 1076. 6. (91I 13 O.L. J. 98i TO 
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Saaasiva Aiyar, J. :—I agree that the case should be remanded” 
to the Lower Appellate Court for the reasons given by my learned 
brother Zor holding that a landlord though .he has given # lease 
to, a thad person, is entitled for. the purpose of putting his 
lessee it possession, to maintain a suit to eject a trespasser. 
I have nothing to add to those reasons. The ‘plaintiff's right 
to eject tae defendant 2annot, in my opinion, be defeated simply 
because she piaintiff does not disclose in his plaint the fact 
that a lessee frcm him is entitled to get possession from him, or 
the fact shat the purpose of his suit is to put such lessee in 
possession. Tke defeadant can succeed only if he shows that 
the plaintiff or his lesee has no right to possession because 
the-defencant is himself entitled to possession either through 
a title paramount to the plaintiff or derived from the plaintiff 
or his lessee or that the lessee is unwilling that the’ plaintiff 
should get possession curing the term of the lease. I do not 
think that the general 2xpiessions in some of the cases quoted 
by the respondent's vakil to the efect that the plaintiff ‘to 
succeed in-a suit in ejectment must show his present right to 
possession on the date of suit are inconsistent with the above 
views, when read in the light of the facis of those particular 


_ cases. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Sir John Edward Power Wallis, Kit, Chief J ustice. 

and Mr. Justice Seshagi-i Aiyar. 
Sundarammal alias Sowbhagi- Appellant * (2nd Sodan and 
ammal. the legal representative of the 


deceased 1st defendant). ` 
v. Toi eg i 


V. Subramania Chettiar (Deceased) Respondents (Plaintiff and 


_ and others. his legal representatives). - 

Negotiable Instruments Ac (XXVI'of 1881), S.118 (a)—Negetiable Instru- 

ment—Consideration for—Prerumption—Executant, a young man of extravagant 
habits and outof puossession—Ezfect—Evidence Act, S.114, ill. (c) and saplan akon 
to illustration (e). 

Where, in a sat upon three promissory notes executed by the 1st defendant, 
(who died pening the suit leaving his widow, a young woman as his representative), 
it appeared thas the n səs were executed within a short time of each other, that 
the defendant was only 21 years of age when he executed the notes, that he was a 
man of consids-able property bus at the time out of possession, the properties being 


“A.S. 251 of 1912, . - 15th Decembor 1914. 
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in, the, management of his elder brother. dork that hes was a man of oxtravagint habits- 


and, it also appeared that the plainfif had not the means to make the alleged 
advances. 

‘Held, that these’ circumstances ware sufficient -.o shift bhe onus on to the 
plaintiff to make out that full consideration was paid-a alleged by kim. Mot, Gulab 
Chand v. Mahomed Taria Topan 1, 1, followed.. 

Appeal from the decree of the Cowt of the Subordinate 


Judge of North Arcot in O. S. No.65 of 1911 (O. S. No. 4 of 1909 


on the file of the District Court of Salem). 


K. Srinivasa Aiyengar and C. A. Seshagiri Sastri for the- 


` Appellant. | 
L. A. Venkata Raghava Aiyar for a A. Govinda. Ra ghara 
Aiyar for the Respondent. 


_ The Court delivered the following 

Judgments :—The Chief Justice. —Thiz is an appeal froin the 
decision of the Subordinate Judge of North Arcot giving judg- 
ment for the plaintiff in a suit on three pramissory notes which 
were executed by the Ist defendant who died- before “the trial. 
The Subordinate Judge -has written a very careful judgment, and 
I do not find -it necessary to dissent from any of the conclusions 
of fact af which he has arrived. He has decided the case on the 
ground that under the Negotiable Instruments Act, the burden is 
on the representative of the 1st defendant =o-show failure of con- 
` sideration in whole or in part and he has observed in the course 
of his judgment that but for the burden œ proof being this way 
-he would ‘probably on account of the suspicious circumstances of 
the various transactions to which he refer-, have decided the suit 
against the plaintiff except to the extent cf the consideration ad- 
mitted by the 1st defendant in his written catement. Farran, C.J, 


in Moti Gulabchand v: Mahomed.Tharia Topan 1, held that the: 


fact that the defendant in that case’was a young man of extra- 
vagant habits who was kept out of the enfoyment of his property 
which was in the hands of a receiver was sufficient to throw the 
burden on to the plaintiff. It.appears to me that the facts of the 
present,case are very much stronger than the facts in Moti Gulab- 
chand -v. Mahomed Mehdi haria Topen 1 and that they, have 
that effect. , The 1st defendant was a yourg man of extravagant 
habits, who, though, as the Subordinate J. adge finds, he was sup- 
plied a his family with abundant means for his maintenance, 


1. (1894) I. L. R. 20 B. 87. 
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borrowed in a very estravagant manner both from the present 
plaintiff and from otkers after he came of age, so that his elder 
brother was obliged to sue for partition. All the transactions in 
this suit tock place before the 1st defendant obtained his share of 


the property on partition. The transactions with the present 


plaintif fall uader the three heads. In the year 1906, the 1st 


defendant borrowed over Rs. 1,600 from the plaintif and after- 
wards cenied receipt of consideration. This put a stop to the 
transactions between the parties for sometime. But in 1908 
they were resumed, and between March 1998 and May 1908 the 


Ist defendart is said to have borrowed from the plaintif a sum of . ` 


over Rs. 5,0C0 on promissory notes which have been made thesubject 
of separate suits. Lastly, we come to the plaint transactions three 
promissory notes for Rs. 3,000, Rs. 3,400 and Rs. 3,000 which 
are said to have been berrowed in June, August and November 1908. 
So that between March and November 1908, the 1st defendant is 
said to have bcrrowed more than Rs. 15,000 from the plaintiff. 


The Subordinate Judge has enumerated the. various suspi- 


. cious Cirzumstences waich attended these transactions, and I think 


it only necessary to rafer to one or two of them as sufficient to 
shift the burden. The Subdrdinats Judge finds that the plaintiff 
has not means to make the advances shown in his accounts to the 
lst defendart end his other clients. According to the plaintiffs 
own evidence his transactions witb other clients were on a very 
smal] scale. He says that their total indebtedness to him was 
Rs. 8,009, whereas he purports to have made advances of no less 
than Re. 15,000 in the course of these few months to the lst 
defendant. The Subcrdinate Judge finds, and I agree with him, 
that -the plaintiff's ascounts do not show that he had enough 
money io make such advances. It is of course possible that these 
accour*s may not full represent his transactions and may have 
l wepared for the purpose of deceiving the income-tax 
sities. In the zourse of cross-examination the plaintiff 

set up various false cases as to how he got the money. One 
absurd story he told was that he had sold all his wife’s jewels for 
the purpose of getting money to make these advances to the Ist 
defendani. I think that is quite incredible. I do not believe the 
allegation of the Ist defendant in‘ his written statement as to 
what he received. on these promissory notes. On the other hand, 
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Lam equally far kadi believing that the plaintif reaily advanced 
the whole of these amounts as he says. It seems to me. that 
where the relation is such as that whica’ existed between the 
plaintiff and the 1st defendant: very little is needed to shife the 
burden. 

The other evidence is fully dealt witk by my learned brother 
in his written judgment, and it is suffident for me to say the 
effect of that evidence is to shift the bucdan which was on the 
defendant to show that ths full consideration . of the promissory 
notes has not been paid, and that being s=, judgment can only.'be 


given for the amounts which are admittel to have been received - 


by the Ist defendant. The appeal must herefore, be allowed and 
the deéree will be modified accordingly ‘vith costs-throughout. 
-Seshagiri Aiyar, J.:—I have come ~o the same conclusion. 
The plaintiff sues on three promissory uctes, Exhibits A, A 1, and 
A 2 executed by the Ist defendant on the. 4th June 1908, 20th 
August 1908 and 11th November 1903 respectively. The Ist 
defendant pleaded that excepting small sams of money paid on the 
occasion of the registration of each of the three, promissory notes, 
there was no consideration for them. Ee died pending the suit 
and before evidence was gone into. His widow has been brought 
on the record as his legal representative. The Subordinate Judge, 
in a.very careful judgment in which h= draws attention to all 
the salient features of the case, came so the conclusion that the 
burden of proof was upon the defendarts and that it was never 
shifted on to the plaintiff, and upon th.t ground alone, although 
he was of opinion that there were man? suspicious circumstances 


connected with the’ execution of the promissory notes, he gavé a ` 


decree for the plaintiff as prayed fo~: The widow of the lst 
defendant has appealed. I am unable ro agree with the Subordi- 
nate Judge that in the circumstances o2 t 13 case to which I shall 
presently refer that the burden of poof was not shifted to the 
plaintiff. 
The father of the 1st defendant ded in 1900 leaving behind 
‘him the lst defendant who was then 1 minor and another son 
the stepbrother of the lst defendans. He died possessed “of 
considerable property and on his deat: their management passed 
into the hands of the Ist defendant’s stepbrother who was older 
in years. While the stepbrother was managing the Ist defendant 
Appavu Chetty began to contract delts. The first transaction 
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was about Sentember 1906 when a promissory note was executed 
by Appsvu for Rs. 2,000 in favour of the plaintif in conside- 
ration of the luber transferring a deed of mortgage executed to 
hin by a third party. No explanation has been given as to why. 
Appavu was saddled with the collection of a mortgage-debt and 
why he gave t promissory note in exchange. The mortgage 
which was trarsferred was for Rs. 1,200 and it was suggested 
that at the time of the promissory note, probably the amount -of 
the principal and interest due on the mortgage amounted to 
Rs. 2,000 Ths leed itself has not been put in evidence. This is a 
very suspiciosis circumstance. The next promissory note was 
executed Ly Apravu to plaintiff on the 28th October 1906 for 
Rg. £76 corny ne interest at 18 per cent. per annum.- Three days 
later, on the Ist November 1906, a third promissory note for 
Rs. 200 was given. Bight days after. a fourth for Rs. 450, 
and after cree weeks, on the 2nd December 1906 a 
fifth promisscry note for Rs. 500 was executed, all bearing 
interests at 1€ per cenz. per annum. On the. 4th January 
1907 Appavu seata registered notice, Exhibit R, through his 
vakil to she effect that full consideration was not paid in 
respect of the fourth ind fifth promissory notes and that he 
would not se kable for taeir payment. To this, a reply Exhibit 
Ril, was given un the very next day, saying that the contents of 
the notice were “highl? surprising, fraudulent and shocking., 
The notice went on to say: Further, you should pay me within 
31st January 1907, the amount of the principal and interest due 
on the abovesaii (5) five promissory notes which you have execu- 
ted in my favour, endorss payments on lhe respective bonds and 
obtain return of those. If you do not do so, suit will be filed at 
once jn Civil Czuzt and the amounts recovered with costs.” In 
or about September 1907. the elder brother of Appavu filed a suit 
against the plaintiff for partition of the family properties, the 
apparent object keing to relieve himself from liability for the 
debts which Appavu was zecklessly contracting at this time. The 
suit itself termizased in a compromise, Exhibit IX, on the 15th - 
October 1909. During tae pendency of this suit, 1st defendant 
began to borrow further suns of money from the plaintiff, The 
borrowings are }teceded Sy ‘an abject apology, Exhibit S., dated 
the 14th Macch 1909 fol having given the notice Exhibit R. 
Then on thai ver Jay, a promissory note for Rs. 673 was execu- 


; . 
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ted by the 1st defendant to the plaintiff. Four days after, on the 
18th March, a promissory note for Re 2,175 was executed. 
Twenty days after on the 10th April 1908, anothér for Rs. 2,000 
was executed. Then we come to.the suit promissory notes. The 
first of them was on the 4th Jane 1908 far Rs. 3,000, the second 
was on the 20th August 1908 for Rs. 3,40C ; and the third was on 
- the llth November 1908 for Rs. 3,000. hese promissory notes 
following in quick succession. naturally creste a great deal of sus- 
picion, It has to be rememoered that, even according to the 
evidence of the plaintiff 1st deiendant Apravu was 21 years of age 
in 1908. When he began his borrowings in 1906 he had just 
emerged from his minority. He was a nan of large expectations 
and was out of possession, because the ma-agement of the proper- 
ties was in the hands of his brother. These circumstances, in my 
opinion, shift the burden of proof on t the plaintiff, and the 


facts that the executant is dead and that the plaintiff now seeks to ` 


recover the amount from a young woman, who admittedly has no 
knowledge of the circumstances under wh-zh the promissory notes 
were executed make it more incumbent upon the plaintiff to prove 
that there was consideration for the pra-nissory notes sued. on. 
In Moti Gulabchand v. Mahomed Mek=i Tharia Topan 1 Six 
Charles Farran, Chief Justica, says :—‘ The defendant, when he 
executed the notes sued upon, was a ycang man who had only, 


attained his majority nine months prevously. He appears to. 


have been of an extravagant and reckless sharacter. He was en- 
titled to a large amount of property undez the will of his father, 
the late Sir Tharia Topan of Zanzibar, but had not come into 
possession of it, as on account of family dizputes it was, in common 
with the rest of the family estate, in the hands of a receiver ap- 
pointed by this Court. The plaintiffs zre a Marwadi firm who 
_ are by profession money-lenders. The= facts being admitted 
. (apart from the technical rule laid dīrwn in S. 118 of the 
Negotiable Instruments Act) the ordirary presumption that a 
Negotiable instrument has been execut=d for value is so much 
weakened, that the allegation of the young man that he has 
not received full consideration is sufficient to shift the burden of 
proof and to throw upon the money-lender the obligation of 
satisfying | the Court that he sas paid the consideration in full.. 
1. (1894) I. L. R. 20 B. 857. 
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This is, we think, the practical effect of illustration (c) to 5. 114 

of the Evidence Act, end its explanation.” In the present case 

also the plaintif is a money-lender. It is also in evidence that 

Appavu was a man of reckless character and was leading a waste- 

ful life. He denied consideration except to a small extent. There- 

fore the observations of the learned Chief Justice apply to the 

present case to iheir fcll extent. I think that the present case is 

even stronger than the case before the Bombay High Court. As. 
I pointed out, the transactions began with a suspicious transfer of- 
a mortgage document. Appavu was involved in litigation with 

his brother. On those additional reasons and having regard to 

the principles laid dawa by the learned Chief Justice, I have no 

hesitation in holding that the burden of proof is heavily on the 

plaintiff in this case to show that consideration passed for the 

plaint nofes. 

[His lcrdsaip then discussed the facts and came to the 
conclusior. that the plaintiff failed to discharge the burden resting 
upon him to prove that any consideration other than those admit- 
ted in the written statement passed for three notes—Hd. | 

In modification 0: the decree of the Subordinate Judge 
plaintiff will have a deczee for, Rs. 370, Rs. 375, and Rs. 250 with 
interest at 1S per cont. per annum till date of suit and 6 per cent. 
per annum from thai date. ‘Plaintiff will pay the costs of the 


defendant throughout. 


ERIVY COUNCIL. 
Preseat:—Lord Atkinson, Sir John n Edge; Sir George Far- 


well and Mr, Ameer Ali 
[Consolidated Appeals from the High Court of J udicature 


at Bombay]. 
The Secretary of State for India Appellant.” (Respondent.) 
in Council. 
2. : i 
Bai Rajbai be ... Respondent. (Appellant.) 

Act of Sicte—Cession of teritory—Legally enforceable rights against Govern- 
ment—Only rights conferred xy agreement, express or implied or legislation by 
new Sovereigre—Prooj of--An-i-cession rights —Eelevant only to prove agreement 
—Lease for a -erm—Hight of renewal—Burden of proof on lessee—Renewals as act 
of grace—No tegal rigat ee Bomban Act VI of 1862 and Act VI of 1888— 
Application to Kasbais. f , Me 
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Annexation of territory is an act of Stabe and axy obligation assumed under a 
treaty either to the ceding Sovereign or to individueis is not one which Municipal 
Courts are authorised to enforce. 

After cession of territory, the only legal enforwable rights against the new 
Sovereign are those which that new Sovereign by agreement expres S Or implied or 
by legislation chooses to confer. 

The implied agreement might be proved by ircumstantial evidence, such 
as the mode of dealing with the parties which the raw, Sovereign has adopted, his 
recognition of their old rights and express or impliet: election to respect them and 
be bound by them. 

. I6 is only for the purpose of determining whetl=r and to what extent the new 
Sovereign has recognised the antecession rights of the parties, the consideration of 
the existence, nature and extent-of those rights is -elevant. 

Prima facie a lease for a term does not impor any right to a renewal of it. 
On the contrary, it prima facie implies that the assee’s right to the premises 
demised ends with ‘the term. 

Where from the time of the cession the plaintiffand his ancestors were holding 
under pattas purporting to be only for terms of seen years, which contained no 
clause for-renewal while the very first of them conteined a clause requiring them 
to hand over the estate' on the expiration of the tem and the Government never 
recognised such a right, Held, that the plaintiff hac failed to discharge the onus 
which lay on him of proving an agreement express o implied with the Governmen 
mposing on them a legal obligation torenew for all Eme if required and conferring 
on the lessee the correlative legal right to demand that renewal. 

The fact that the Government did not intend o disturb the lessees and even 
intended, if all things went well, to grant to them =s acts of grace new leases as 
the old leases expired and that the lessees believed «nd trusted that this would be 
done and the fast that for a long time the leases weze renewed might give rise to 
moral obligations but the mora repetition of such exts of grace could not per s se 
give legal right to their continuance. g “at 

Held, also that Bombay Act VI of 1862 had nc supplication to Kasbatis and 
that Act Vi of 1888 which applied not ‘the ef-ct of enlarging the leasehold 
interest reserved to them under contracts with them into a permanent heritable 
and transferable property. | 


These were consolidated appeals =rom a judgment of the 
Bombay High Court, (Chandavarkar and Heaton, JJ). The plain- 
. tiffs sued the Secretary. of State for a de:laration that they were 
the absolute owners of the village of Charcdi, and for an injunction 
restraining the latter from causing obstraction to the possession 
and enjoyment of the plaintiffs except so far as the levying of the 
amount of the jama is concerned. 


The suit village was situate in the parganah of Viramgam, 
in the district of Ahmedabad, in the province of Guzerat. This 
viliage along with 16 others in the pargznah of Viramgam came 
under the British administration by vintue of the cession of the 
district of Ahmedabad to the British by the Gaekwar in the year 
1817. At the date of the aforesaid -ession these seventeen 
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villages, including the suit village of Charodi were in the posses- 
sion and maneg2ment of Makomedans of a class called Kasbatis. 

The setslement of the territories ceded was not practically under- 
taken till she year 1822-1823. An officer of the Kast India Co., was 
put in chergs, daly authorised to investigate local conditions and 


< make suggestiors and xecommendations for the carrying through 


of this wak. The proceedings of this officer, Mr. Williamson, so 
far as the7 affecs the case, are discussed in their Lordships’ judg- 
ment. The Kasbatis slaimed the status of proprietors of their 
villages whereas the British Government was inclined to the 
view that they vere no. proprietors but merely managers of the 
villages holding them cn a precarious tenure. Pending decision 
of the claims of the Kasbatis the British Government took these 
17 villages under their wn management. 

The matter ended ina settlement dated May 18238, under 
which 9 cut of these 1, villages were restored to the management 
of the Kasbatis at an arnual rent fixed, for the period of 7 years. 
The rema ning & villages were permanently taken under the direct 
management of she Government. This settlement was evidenced 
by a serizs of pattas. one for each of the nine villages given 
by the Bzitish’ author-ties to the Kasbatis. At the end of this 
seven years’ setilement the Kasbatis claimed the return of the 
other eigkt villages. Consideration of this demand and possibly 
other matiers also delared the renewal of the settlement; but on . 
the 31st August 1883 settlement pattas were again given to the 
Kasbatis for the managsment of the nine villages from 1831 to 
1837. The ren; remained as before but the conditions of manage- 
ment were stated in greater detail. Restoration of the eight 
villages was finally refused. In 1838 another 7 years’ settlement 
was made at the same rental but no copy of the patta was pro- 
duced at tae trial. In 1845, at the close of the third period of 
T-years the Governmemt proposed to raise the rent and the Kas- 
batis protested. The J villages were again attached by the 
Government ané negotiations proceeded. The result was a more 
definite sestlemeat for ach of the nine villages. That for Charodi 
is contained in a patta dated 4-9-1849 which was signed by the 
Kasbatis in token of their acceptance of the conditions therein 
laid down. The patta of 1849 with all its important clauses, is 
deseribed st length in their. Lordships’ judgment. Thereafter 
further setslements were made, the latest of which was provided 
for an increased jama and’was for one year only, 1863—1864, 
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After that the Kasbatis, continued to.manaze the. villages and pay 
the rent without any further patta being given to them.. On 
22-12-1879 the Chief Kasbati of Charod. executed a lease: for 
7 years to the British Government, which provided, thit at the 
end of the term, the jlessee “should yield ap the village without 
obstruction or objection, unless the Secretary of State in Council 
should be pleased to r:new the lease fo>_a ‘further term.” In 
1896 the matter of the tenure of the Easbatis was compreken- 


sively dealt with by the Government of Bombay in a Resolution; | 


. in which they laid down that the suit vilage was held on lease- 
hold tenure at the pleasure of Government. The, Government 
accordingly directed that the village of Charodi, along with certain 


others; shouldbe resumed and notice to quit was served on thé . 


Kasbatis of on 27-1-1898. Hence the Kasbatis of Charodi, the 


plaintiff, brought the present suit. 
` The District Judge of Anmedabac found that the Kasbatis 


were proprietors of the village subject 50 the liability to. pay jama, 
to the Government and decreed the stt. The High Court (Chan-. 


davarkar -and Heaton, JJ.) affirmed tkat decree, but remanded the 
case, holding that though the Kasbat=s held the village on a per- 
manent tenure, it was subject to cerain conditions. The Dis- 


trict Judge returned a finding that al the conditions and restric-_ 


tions which the Government though: worth retaining, had already 
been imposed by express legislation (wiz. the Bombay .Land 
Revenue Code, 1879, and the Gujamb Talukdars Act, 1888) and 
it was, therefore, not necessary to set them out in the decree. 


The High Court however, while declaring the plaintiffs’ right as 
proprietor of the village, incorporatad in its decree various condi- 


tions subject to which the plaintiff’ tenure was to be held. 
In the course of their judgment, they observed, as follows i 
The result is to leave on my mind the conviction that we 


are not concerned with the question whether in 1820 the Kasbatis 
were talukdars or proprietors or mere revenue managers of the, 


village of Charodi. Whatever the character of their holding 


prior to and at the beginning cf British rule, settlements were 


made and settlements were accepted. This is perfectly clear from 
the following circumstances :— 


“Tn their own petition of 1631, Exhibit 207, they angin 


speak of accepting the terms proposed by’ Mr. Williamson, an 
officer of Government, who negotiated” with them. Their pèi: 
tion of June 1an; Exhibit 218, implies clearly that -they.then 
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accepted and had for years accepted the position as they understood 
it, which was that they held only the nine villages permanently, 
at a fixed rent. By signing the patta of 1849, Exhibit 259, they 
accepted a modification of their position as previously maintained 
and agrezd to hold the nine villages at a rent subject to reyision 
by’ Government. | Their conduct in continuing to hold the village 
of Claroci on shose terms ever since confirmed the conclusion ` 
that their tenure must Le determined by ascertaining the nature of 
the settlement as between them and the Government, And ad- 
mittedly this isso. Bu; there is the greatest difference of opinion 
as to: what that settlement really was. The plaintiffs say that 
under the setilement they were to hold permanently though as 
later events have demonszrated at a rent subject to revision. . The 
defendant says that unde the settlement the Kasbatis were to 
hold unconditionally at the will of Government. The only pos- 
sible value or relevancy, in my opinion, of evidence as to the tenure 
on which the Kasbatis heli prior to the earliest settlement, is to 
indicate the orobability ore way or the other that the Govern- 
ment of the time would -efuse to ‘recognise the permanence of 
the holding by the Kasbatis or that the Kasbatis could be induced 
to continue in management on any understanding but that their 
tenure was permanert. It seems to me that it is quite enough 
to understand certain easfy ascertained facts of the time 
and unnecessary to embark on a voyage of discovery as to what 
was the truth as to those facts which: are difficult of ascertain- 
ment. The former facts are these: The Kasbatis claimed full 
proprietory rights and they undoubtedly were in management 
of the villages. This management included a good deal more than 
the mere collection of revenue aud taxes. The Government were 
anxious to impcse a setilement which would secure a fair and 
certain revenue, encourage cu‘tivation and the reclamation of 
waste lands; they were anxious to maintain order and the security 
of life and property and thoughs that management by the Kas- 
batis would be bad both for the development and the security of 
the country. Accapting those facts, a consideration of the evi- 


. dence as to what followed is in my opinion a sufficient and the 


correct basis for a conclusion, 

The issue briefly put is waether the series of transactions 
between the Government and tke Kasbatis discloses a setlement 
implying a holding oy the Kasbatis absolutely at the pleasure of 
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Government or a holding by them ofa permanent character 


provided that the imposed conditions were’ complied with. It 
was not alleged by the defendant in tke ‘ower, Court that the _ 


conditions imposed had been violated. The defendant’s case was 


that the Kasbatis held and hold unreservedly at the pleasure of 


Government. To determine this issue itis necessary to examine 
the documentary evidence comprised in tke correspondence bet- 
ween Government and their Officers relating to the settlements ; 
the several settlement pattas ; and the petitions of the Kasbatis, 
The earliest of these papers, Exhibit 27, is a letter from Mr, 
Williamson, the Assistant, Collector. of ALmedabad,. to the Secre- 
tary to Government, dated 3rd'August 1¢22. | In this letter Mr, 
Williamson tells what he knows of the position of the Kasbatis 
and their past history and, describes br=fly what happened after 
the British took over the villages. He taen suggests an arrange- 
ment by which the Kasbatis should surrender some of their 
villages, permanent possession of the oth-rs being secured to them. 
h * -* i 3 g * * . ` 

“To sum up my reasoning ; the terure of the Kasbatis must 
be determined by the circumstances attsnding the restoration to 
their possession of nine villages, and the subsequent negotiations 


and agreements between them and the Government. The initial. 


circumstances suggest very clearly that che restoration was not of 
a temporary, but-of a permanent charac.er. But there are words 
in the earliest of the pattas, which literally interpreted would 


mean that the restoration was of a pucely temporary character, . 


Nevertheless these words are easily capable of a different inter- 
pretation and the different interpretation is indicated by 4 ‘the cir- 
cumstances in which they were used.” x 

“The subsequent events show witl perfect dianne that the 
Kasbatis understood that the restoratica was permanent, and that 


the Government if they had any resi doubt as to that matter. 


which is uncertain—never expressed tLeir-doubt. to the Kashatis. 
© The latter have continued to hold for row more than 80 years and 


from the very earliest period of their hclding nothing has been sajd. 
to them or done by Government in reation to them, indicate to. 
them, that they had anything but a permanent holding in the nine » 
l villages, that is until the notice to gud was given which has Jed. 


to this suit. On tke other hand much has been aad and done to 
assure the Kasbatis that they held permanently.” 
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“I use the. word “permanent” throughout as-contrasted with 
the word “ texporary ” and not in the sense of “ prepetual” for 
it is perfactly clear thet though the Kasbatis held permanently, in 
the sense which I meam, they did not hold unconditionally and 
the Governmert undoabtedly have taken power to themselves and 
the Kasbatis, at any rete in 1849, accepted the existence of this 
power to resume the vilages, if the conditions imposed were not 
fulfilled. One of these’conditions has consistently been that the 
Kasbatis should not alienate their interest in the management of 
the villages. Besides tkis and other expressed conditions, there 
may have been cthers, -vhich were only implied. And it is this 
possibility whick led the Advocate-General, in appeal, to advance 
a contention, which had never been advanced in the Court 
below. He saic, even if we assume that the holding was 
permanent yet the evidence shows beyond doubt that it was 
to be permanent only with the Kasbatis; that they were left 
in management of tae villages for ‘their maintenance and 
the support’ of their dignity; and that it cannot possibly have 
been the mtention of Government, or part of the terms on 
which the villages wer restored to their management, that 
they should ever pass avay. from the Kasbatis And he says, 
the.momen; that she management is continued to female heirs— 
and the plaintiffs are female heirs—there arises the possibility of 
the villages passing into the hands of those who are not Kasbatis. 
The “solutien. of the difficulty. here suggested depends upon 
determining ‘whether there was an implied condition that the 
villages shovld- not descend to females, ar, if females were allowed 
to hold, to theiz-heirs or Cescendants who might not be Kasbatis. 
The existence or non-exis-ence of such an implied condition can 
only be determined by a scrutiny of evidence adduced for the 
purpose ef proving or disproving such a condition. And the 
évidence adduced ic the lower Court was not directed: to that. 
object. In -that Court the attitude taken and throughout 
maintained by the defendent was, not that they had 4 right to 
put- an end to the possession of the plaintiffs, because of the 
breach of some condition cu which the Kasbatis held the village, 
but that they had an absolute, unconditional right to put an end 
to their possession.’ 


- On the case so presented, the defendant has failed and it. 
seems to me thas we ought not. now to determine this suit on a 


t 
t 
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contention never raised in-the Court belčw, and ‘one to which 


the adducing of evidence has never been dtected. And therefore 


I do not propose to say anything, one way” or the other,.as to 
whether the evidence, which is on the record does or does. not 
go.to establish such a condition.” : 


BG, 


- The. Sécra- 


tary! ‘of State 


for. TINA 
Bai. Rajbai: 


Sir Erle Richards, K.C., and G. Lowzdes for the gobel a 


contended that the tenure of the village of i'harodi since 1823 had 
- been of a leasehold nature and the plaintif had no right of owner- 
ship. The question to be considered is wLat was the nature of the 
right granted by the British Government. The nature of the 
right enjoyed by the Kasbatis before the British occupation under 
the Indian rulers is irrelevant. The Gov-rnment was not bound 
to recognise such rights. Cook v.. Sprizg1, referred to. The 
predecessors- -in-title of the plaintiff having accepted the pattas on 
certain terms from the Government an] having continued in 
possession thereon the plaintiff were. estcpped from denying the 
title of the defendant. The Government at the time of the settle- 


ment made an agreement with the Kasbatis that they were to .- 


retain possession of nine of the villages foand under their manage- 
mient during the pleasure of Government. The correspondence 
in 1823 clearly est blished that. The Government after the expiry 
of the lease was free to deal with the villages as it pleased. .The 
Government should not be held bourd to recognise as the 
holder of the village any person who is not a lineal male descend- 
ant of the original grantee. The path of 1823 was only for 
7 years at a rental of Rs. yaa: In 1833 2 new patta was granted 
. for a further period of 7 years, neither she original nor a copy 
was forthcoming. In 1874 on the fa lure of the issue of the 
Kasbatis 2 villages were resumed and Government refused to 
recognise the nearest collaterals. They -hen instituted a suit in 


the district of Ahmedabad and produced a Sannad of the Moghul 


Emperor as the root of their title. The Sannad was treated as 
a forgery and the claim dismissed, No appeal was preferred. All 
‘the leases were for a fixed period and . here was no mention of 
any provision that upon the expiration,a new lease was to be 


granted to the lessees. Tnat shows thst they have legal rights . 


to obtain a renewal of the lease. The tarden lay upon the~plain- 
tiff to show that he hada legal rightto obtain a renewal of 


“the lease for a fixed term or for all tinie- Kasbatis were merely ` 








1, (1899) A. ©. 672. Ref. into (1906) 1 K. B. 634, 
34 
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collectos of revenue The word talukdars had no technical 
meaning asin Oudh Act. VI or of 1862 and Act VI of 1888 
conferred no rights on Kasbatis. The Crown Liabilities Act 
of 1888. did rot permit an action against the Sovereign in virtue 
of obligations assumed under a treaty and the Municipal courts 
could nos enforce the same. Reference was made to Collector of 
Trichinapoly v. Lekkamani 1 Waghela Rasangi v. Sheik 
MashadFin 3 Collector of Ahmedabad v. Samal Das 8 Secretary - 
of State v. Kanashibaye Sahabi 4. = 


De Gruyther, K.©., with him Parikh for the respondent 
contendel that the Listory of the səttlement of 1823 clearly 
established that the villages left to plaintifs ancestors was 
intended to be kept by them permanently though it was open to 
Government to raise the jama. The pattah of 1823 so far as 
it contaiaed any words capable of a different meaning was a - 
nullity. What happeced in 1823 was in the nature of a settle- 
ment by Government in recognition of the vested rights of 
holders enjcyed by them prior to the British occupation. When 
the British Government took over the management of Ahmedabad 
they did not confiscate rights. . Settlements had been made with 
Kasbatis prior to 1822 by Government. The British continued 
the system of the Mah-attas. In 1821 Mr. Elphinstone wanted 
to have settlements fora fixed term of years and this was done. 
The form of psttah was the same all over the district for the 
talukdhars. The settlement of Mr. Williamson was general for 
the whole district.. The words ‘during the pleasure of Government’ 
cannot be held to mear that they were tenants at will. There is 
no provis on in the patsas for the termination. of their rights at 
the end of the term The plaintiffs have been addressed by 
Government as taluiclhars. Even the president in council 
referred tc the Kasbatisas Talukdhars. The lands descended from 
father to son ani Jama was a percentage of the assessment, The 
Owner icortgaged the lands and decrees have been obtain- 


' edas if they were owners. The right to eject the plaintiffs who 


have been in possession since 1823 was on the plaintif which he 
had not discharged. Bombay Act VI of 1852 was applicable 


‘and Bombay Act VI of 1888 expressly sn. The respon- | 


dent was entitled to kold the lanis fres from any condition 


1. (JL. B19 A, 285, 305. 2. ( . )}È.R. 14 of A. 89, 91. 
8 ( JLB. H.G. B214- 4. ( )ISM. P. 0. 22. - 


= 
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other than those imposed by thesaid satute. Elphinstone’s 
minutes clearly showed that the term 7 years was fixed in the 
interest of Kasbatis to protect them from -le hands of the. oppres- 
sing Collectors and not to limit the tenu-e They were entitled 
` to hold permanently at a rent subject to revision. The object of 
Act VI of 1862 was to recognise the talukiaars as owners of the 
land and Kasbatis were talukdhars. 

Sir Erle Richards replied : 

The judgment of their Lordships wae celivered by 

Lord Atkinson.—These are consolid-ed appeals from pre- 
liminary and final decrees of the High —ourt of Judicature of 
Bombay, dated respectively the 16th of +»ril 1909, and 11th of 
“April 1911, modifying a decree of the District Judge of Ahmeda- 
bad, dated the 30th of Wose bar 1907, in suit No. 7 of 1898 in 
his court, 


The question in issue in the action fœ an injunction, out of 
which these appeals have arisen, is whether the plaintiff, like her 
male ancestors, is not entitled to the continced possession, manage- 
ment, and enjoyment of a certain village zalled Charodi, about 
2,200 acres in extent, situated“in the argana Viramgam, in 
the district of Ahmedabad in the province of Gujerat. In her 
plaint she bases her right on her absolue ownership of this 
. village. In argument before this Board arc in the judgments of 
the courts below her right has been also ba: ed apparently upon the 
following title, namely this, that though l=: ancestors took from 
time to time several leases of this villaze from the Bombay 


Government, each for aterm of years,-Ley were not, as the. 


appellant contends, mere lessees bound to <ive up to their lessors 
at the end of each term the possession oz the demised village ; 
but were legally entitled, as each lease term nated, to have a new 
lease granted to the last lessee or his represcntative. Hither title, 
if possessed by her, would enable her to s.1cceed in this, action. 
In order to arrive at a conclusion on the ssue thus in dispute 
between the parties, it is necessary to examine briefly the history. 


of this district of Ahmedabad before its cesion by the Gaekwar, 


with the concurrence of the Peishwa,-to tke British Government 
in the year 1817, and to examine more im detail the dealings of 
the Bombay Government after that date ith a certain class of 
its inhabitants, Mahomedans in religion, sid to have originally 
come from Delhi under the Great Mogul, and ae indifferently 
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Casbatees and Kasbasis, and especiall y their dealings with the 
ancestors of she respordent, who belonged to that class, touching 
this village of Charodi. ai 
~ The ancestor of tke respondent in possession of this village at 
the time of this cession was one Jehangirbhai alias Bapuji. One 
Fatumyis, his grandson, died in the year 1891 childless, leaving 
him surv ving his widow, Nandbai, one of the plaintiffs in the 
action, who aas lied during the course of the litigation. One Bapuji, 
the brothər of Fatumyia, died some years ago, leaving his son, 
Bapabhai. his only isste him surviving, and Bapabhai himself died 
inthe year 1893, leaving his daughter, Bai. Rajbai, the other 
plaintiff, his only chid him surviving. This lady, who subse- 
quently married and was left a widow, has thus become the sole 
surviving descendant o7 the member of the Kasbaties class who 
was in possession of shis village of Charodi at the date of the 
aforesaid session. Ths term Kasbatis, it is not disputed, was used 
to designate dwellers <n towns whose lands were cultivated not 
directly by themselves but by ryots, to whom they let them, 


_ receiving therefor a rent in cash or in kind. They were, in addi- 


tion, apperenily invested with certain powers of Government over- 
their villages, including the. management of village a‘fairs. At 
the time of the cession the Kasbatis were possessed of 17 villages 
within the pargana of which Charodi was one. The settlement 
of the territories a was not practically undertaken till the year 
1822-1823, 

In the interval an accredited public official of the company 
was put i2 charge, duly authorised to investigate the local condi- ` 
tion, and make suggestions and recommendations for the carrying 
through cf this work In the-conduct of this business -and in 
discharge of these duties he made reports to his superiors in which 
he sketchad the history of the Kasbaiis, the Grassias and other 
classes or families amongst. the inhabitants, and. purported to 
describe ‘the rights taey had theretofore respectively acquired 
as agains: the cading Sovereign, the Gaekwar, to the land of which 
they were in pcssession, and the villages over which they exercis- 
ed some Drimit-ve powers of management and control. Some of 
these reports heve been received in evidence apparently without 
objection On two of them, sent by Mr. Williamson, -described 
as the Assistant Collector in charge, the first -bearing date the 3rd 
of Auguss 1€22. to the Secretary of the Government-of Bombay, 
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and the second wanie date the -28th of May 1823, referring to 


the first, to. the Collector of Ahmedatad, much- reliance has, . 


naturally, been placed. In the first he reports, amongst other 
things, that there were 17 villages in the Viramgam pargana, held 
for a considerable number of years by se+eral families of Casbatees 
or Kasbatis under a peculiar kind of tenuzs; that their possession 


had been frequently interrupted, and had not therefore been suffi- 


ciently continuous to found prescriptive rights ; that as soldiers 
of some property, family, and character, they had acquired a partial 
influence in the affairs of the pargana, and often had obtained 
from the local managers leases of village: on favourable terms, in 


the granting of which nothing further had been intended than, 


that the villages should remain in thei temporary charge ; that 
after the grant of the farm of Ahmedabad by the Peishwa to the 
Gaekwar, the Kasbatis had’ enjoyed tae produce of some of 
these villages for 25 or 30 years on a revenue which was increased 
ox lowered according to the pleasure of tas local managers ; that in 
1804 they were dispossessed of these latser by one Babaji Appaji, 
a,manager of the Peishwa, who demaned a higher jumma than 
the Kasbatis would consent to pay, but were restored to possession 
ten years later ; that thus by a train of circumstances of such an 
undefined nature that it was difficult to describe them, the class 
had acquired a sort of claim to` the villages of which they were 
found in possession when the country wa . delivered to the Bombay 
Government; that since the authority of that Government had 
been established at Ahmedabad reverue settlements had been 
nade with them, except where they re used to pay an adequate 
jumma, - : 


“ but being men of ignorance or bad ‘circumstancer and of very indolent habits,” | 


they were altogether incompetent to conduct village concerns ; that 


their villages were of vast extent and capable of much improve- 
ment; that they were well aware ofshe precarious tenure by 
which they held their villages (as they were merely what might 


be called lease-holders), and that he hed every reason to believe’ 


they would be well ‘satisfied with an arrangement which would 
secure to them: permanent: possessicn of a Pakuan of . their 
Villages. - 


Mr. Williamson then. proposed ror the. consideration of the 
Government.a plan to this effect; to giza to each Casbatee one, or 
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according to the circumstances and claim of the particular person, 
two, of the smailer villages on a jumma less than that which they 
‘had hitherto paid, thereby keeping up their name and respectability 
as landowners. end enabling them to devote their whole attention 
to cultivating and improving their properties, while the small 
amount of revenue levied on the villages remaining in their hands - 
would compensate them for the loss of those surrendered to the 
Government. 


This olan was not approved of by the Government. On the 
contrary, the Government Secretary wrote to the assistant in 
charge of the Collectora-e of Ahmedabad (presumably this same 


“Mr, Williamson, as he so described himself) a letter bearing date 


the 22nd of November 1822, acknowledging the receipt of the 
latter’s lettér af the 8rd of August previous, and informing him 
that though the plan ae suggested might be agreeable to the 
Casbatees, fhe Governor-m-Council doubted whether it would afford 
any permanent relief ; that it was considered that a more desirable 
arrangement would be to give to the Casbatees pensions, to be 
fixed by ths Govermnen;, for a life or a number of lives, but that 
if these latter shculd be anwilling to accept pensions Mr. William- 
son’s plan should be adopted. The Casbatees refused to accept 
pensions, but Mr Williamson’s plan, though adopted in part, was 
not adoptec in its entirety. One of its provisions of vital bearing 
on the-present ecntroversy was not adhered to. He had suggested 
that the Kasbatis should be secured in permanent possession of 
such of their seventeen villages as should be left to them. 
Whereas on the 28th of May. 1823, he wrote to the Collector of 
Ahmedabac informing hm that he (Williamson) 

“ had concluded an arrangemers with the Oasbatees of Viramgam by which they 
“are to retain. during the pleasure of the Government, nine of the villages found 
“ under their managements when the Pergunna fell into our possession.” 

He proceeded to ooinb out that by this arrangement the 
interference of the Casoatees would be removed from eight of 
their villages, the producs of which was valued at 13,800 rupees, 
while that of those remaming with them was only valued at 5,300 
rupees, but thas the jumma in respect of these latter was so small, 
namely, 1,925 rupees, thet there would remain for their mainte- 
nance 3,37& rupe2s, asim differing but little from that of 3,820 
rupees which, according so his calculation, was all-that would have 
been available for their maintenance had they: continued in 
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possession of then seventeen villages. Then follows this 
passage :— ; i 


“ The lease being granted for seven years afforés the Oasbatees an opportunity 
“ of availing themselves of these capabilities (i.¢., tae capabilities of their villages 
“ of improvement). The condition of the villages srd the rules respecting leases 
“ laid down by Government guided me in fixing tke term.” 


On the 23rd of June 1823, the Secretary of the Government 
of Bombay wrote to the Collector of Akaaedabad informing him 
that the Governor in Council approved ct Mr. Williamson having 
made an— 


“ agreement with the Casbatees by which they are => retain during the pleasure of 
Government nine of the villages found unde their management when the 
“ pargunna fell into our possession.” 


The expression “at the pleasure of Government” is not very 
“happily chosen. Since leases for terms of seven years were to 
be given to the Kasbatis, it obviously ctuld not have meant that 
they were to hold these nine villages merely as tenants at will of 
the Government. What it must, in them Lordships’ view, have 
meant in this connection was that tsy should receive at once 
` leases for a term of seven years, and tLat after the termination 
of these leases, the Government would 2e free to deal with them 
as it pleased, to renew their leases or te permit them to continue 
in possession without leases, or to dispccsess them altogether, as 
the Government might in its discretior think fit. If that be so, 
then there could not have been on the part of the Government a 
more emphatic assertion of their resolve that the lessees should 
not have any legal right, as against it, ~ aj renew.! of their leases 
or the permanent possession of their v llages. 

Before dealing with the action which the Government of 
Bombay took in reference to this village of Charodi on receipt of 
these reports, it is essential to consider what was the precise. rela- 
tion in which the Kasbatis stood to the Bombay Government the 
moment the cession of their territory tok effect, and what were 
` the legal rights enforceable in the trizanals of their new Sove- 
reign, of which they were thereafter sossessed. The relation in 

which they stood to their native Sovreigns before this cession, 
and the legal rights they enjoyed uxier them, are, save in one 
respect, entirely irrelevant matters. They could not carry in 
` under- the new regime the legal rights. if any, which they might 
have enjoyed under. the old. The ozly/legal enforceable rights 
they could have as against their new Sovereign were those, and 
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only those, which that new Sovereign, by agreement expressed 
or implied, ar by legislation, chose to confer upon them. Of ' 
course, this implied agreement might be proved by circumstan- 
tial eviderce. such as the mode of dealing with them which the 
new Sovereign adopted; his recognition of their old rights, and 
express or implied election to respect them and be bound by them, 
and itis only for the purpose of determining whether and to 
what extent che Sovere@n has recognised these anti-cession rights 
of the Kasbatis, and has elected cr agreed to be bound by them, 
that the consideration of the existence, nature, or extent of 
theserights become relevant subjects for inquiry in this case. This 
principle is well established, though it scarcely seems to have been 
kept steadily in view in the lower courts in the present case. It: 
is only neczssary to refez to two authorities on the point, namely, 
the case of The sSecretacy of State for India v. Kamachee Boye . 
Sahaba decided ia the yar 1859, and Cook v. Sprigg 1; decided in | 
the year 1E99. 


In the first this Board had to deal with the action of the 
East India Cormpany in seizing in exercise of their Sovereign 
power, in trust for the Eritish Government, the Raj of Tanjore, 
and the whole property of the deceased Rajah, as an escheat, 
on the ground that, by reason of the failure of the male heirs of 
the latter the dignity of the Raj was extinct, and that the property 
of the Rajak had thereby lapsed to the British Government. 
Lord Kingsdown, delivering the judgment of the Board, is, at 
page 540, reported io have expressed himself thus :— l 


“ The restlt, in their Lord chips’ opinion, is that the property now claimed by 
“ the respondemt has baen seizec by the British Government, acting as a Sovereign 
“ power, through its delegate tha Hast India Company, and that the act so done, 
“with its consaquances, is an at of State over which the Supreme Court of Madras 
‘thas no juriscict:cn. Of the propriety or justice of that act neither the court 
** below nor the Judicial Commitee have the means of forming, or the right of 
“ expressing, if they had formed, any opinion. It may have been just or unjust, 
"politic or impolitic, bmeficia_ =r injurious, taken as a whole, to those whose inte- 
“ rosts are affected. Tacse are considerations into which their Lordships cannot 
“ enter. It is cufficiens to say taat if a wrong has been done, it is a wrong for 
t which no municipal court of jcstice can afford a remedy.” 


Now, in taat case, tke act complained of was of a tortious 
character. l l 
In the second case tke Judicial Committee had to deal with 
@ concession given by the ceding: Sovereign, the paramount chief 
1- (1899) A. O. 572, 








ST, 
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of Pongoland. The appellants sought'toznforce in a court of, eS. 
law their rights under this concession against the English Gov-- The Beorê. 
ernment to which the territory over which the concession had kat jo Biat ae 
been given was ceded by this chief. The: decision in the first- es Rajbai. 
mentioned case was followed, the above cuoted passage from the —_— 
judgment of Lord Kingsdown approved 2f, and it was held that renee 
the annexation of territory was an act of State, and that any obli- E 
gation assumed under a treaty either to -he ceding Sovereign’ or | 

to individuals is not oe which- muniepal courts are authorised, | 

to enforce. As far, E refore, as the legal rights of the Kasbatis, ' 
enforceable against the Indian Government in Indian courts are 
, concerned, the Peal cessior. of territory must be taken 
asa new point bf departure. Mr. V/illiamson’s conclusions as 
to the positions: rights, and intereste of the Kasbatis may have | 
been quite errongoys, The Kasbatis may have been absolute owners’ | * 
of their villages, as the respondent cortends, and yet the considera- 

tion of their antecession rights is be ide the point, save so far as 

it can be shown that the Bombay Government consented to 

their continuity to enjoy those righ-s under its own 7 egime. 


In theitA,ordships’ view, putti1g aside legislation for the 
moment, tle burden of proving tha the Bombay Government 
did so conent to any, and if so, tc what extent, rests, in this 
case, upor the respondent. The Ixasbatis were not in a position 
“in 182249 reject Williamson’s provosal, however they might have . 

disliked it, or to stand upon their ancient’ rights. Those rights 
aen all the purposes of litigation ceased to exist, and the only 
choice, in point of law, left to them was to accept kis terms or be: 
dispossessed. There is nothing, therefore, to support the conten- 
tion that they never would have a2cepted Williamson’s terms had 
the permanent possession of ther villages not been promised to 
them. It may well be that the Bombay Government. did not in- 
tend to.disturb'tucm, and even intended, if all things went well, to 
grant fo them, as acts cf grace, 1ew leases as the old leases expir- 
ed, and it may also well be that the Kasbatis fully believed and 
trusted that this would be dong as indeed for many years it was. | 
“done. -From these facts, if they existed, moral obligations (with 
which this Board is-not concerned) may arise, but the mere 
repetition of such acts of grace cannot per se-create legal right to 
their continuance, . : < 
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Though notice was served on the two plaintiffs to produce 
all documents in their possession touching the issues raisedin the ` 


suit, no pitta cr kabu iyat executed in 1823, was ‘produced pr 
given in evidence, but two Government records of that year were 
produced as secondary evidence of the contents of a patta then 
granted to the Kasbatisthen in possession of the nine villages 
retained by taar, including this village of Charodi. According 
to these records a patta of the village was then given to Bapabhai, 
the father of Fatumyia, “or a term of seven years, aba jamabandi 
of 100 rupees, wish a co-enant by the lessée that he should not 
sell or mortgage the village, or give, or allow\anyone to give, any 
land of the vilage in Passyta, or keep any deft upon the village, 
but should make i; prosperous, and should hapa it over to the 
Government in she year 1331. If these’ be the\true contents of 
the patta they uksolutely cegative the existence f any legal right 
enforceable in an Indian tribunal, either to have ke leases of the 
village from time tc time zenewed, or to contin e in posséssion 
of it after the leases had’ expired. | 


As to this vilage of Charodi, one must me then on the 
inquiry as to what rights were granted by the Bombay Govern- 
ment to the respondent's ancestors, with this admitted fact, that 
in the sixty-eight years whica have elapsed between th? year 1822 


‘and the institution Zor this jvesent suit, nob even in yone of the 


several pattas granted to them is any provision to be found ‘to the 


effect, that upon its exviraticr a new patta is to be granted to the | 


lessees or thei representatives or successors, while the vey first 
of these pattis contained a clause expressly negativing the exis- 
tence of such aright The reasonable and proper aterence K 
be drawn from the silence of she pattas on this important point 
is, Sir Erle Richards, on bekal. of the appellants contends, that 
the legal right tu obtam renewels of the pattas was never confer- 


red upon the repondeni’s ancesfbrs. And, no doubt, if the drafts- 


men of these instruments had even a rudimentary knowledge of 
their business, one wculd have expected that. suck an important 
matter as that would have been provided for, but, unfortunately 


` for this contention, those experts have drawn these instruments 


in language so obscure shat the mstruments could scarcely have 
been more obscure had obscurity been aimed at, and have reso- 
lutely omitted from every patta bat the first the ordinary ` provi- 


_ sion to be found in every properly-drawn lease, that the lessee shall 


} 
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deliver up posséssion at the end of the term. Mr. De Gruyther;.on: ; 
behalf of the respondent, on his side not urnaturally contends that PG... 
the inference to be drawn from the contiried ‘omission of sucha ‘phê Secre- 
provision is that the lessees had a legal rigs to continud in posses- pr Sp irs 
sion after the patta, or lease, had terminasad. He puts forward, Vw 
moreover, as their Lordships understocd hiim, this additional 
contention, namely, that in 1822 a settlement was made with the 
ancestor of the respondent then in posssssion of this village of 
Charodi, in which the amount of the;jumma was fixed; that the 
effect: of sucha settlement is that the-rerson in possession by 
whom the-jumma is to be paid, was fixci or settled permanently 
in the possession, at all events, of: thr village, with a right to 
manage it, that ‘the pattas could not hove been designed to take : 
_away the rights thus conferred, and that tre only way of reconciling 
the grant of them with the relation ci-ated by the settlement is 
to hold that the patta only dealt with ths jumma and the mode of 
management of the village, not with th= tenure of it, if that term 
may be used. To determine which, if any, of these contentions 
is well founded, it is necessary to exancne in detail the provisions 
‘of those pattas the contents of which sœ svt'stactorily proved, 


w 
Bai Bajba. 


Lord Atkin- 
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’ First, then, as to the pattas grand on the 31st of August 
1838 : ‘In the year 1827, during the ccrrency of the first lease, a 
report was made to the Talukdari Settiment- Oficer by Lieutenant 
Melville, of the 7th Regiment, in whs:h he described the Kasbatis 
of Viramgam as proprietors of certa:a villages. He apparently 
was not aware that they then actually held under pattas for terms 
of years granted to them by the Borztbay Government. No im- 
portance: can therefore be attached zd his use of the word “pro- 
prietors.” In July 1881, the question of the increase of the 
jumma fixed by the first batch of lecses was under consideration. 
Several Kasbatis presented a petition to the Government insisting 
that the jumma fixed in 1822 was then- fixed permanently, 
and should not be increased, also a-serting that it was part. of 
the arrangement made by Williamscn that the eight villages taken 
from:them in 'the first instance should, at the end of the seven 
years, be restored to them, and =aiming that this arrangement 
shouid be carried into effect. Tae reply of the Government to 
this petition, dated 16th Septemb2r 1831, was to the effect that 
the: order made by the Governmen on the 16th of November 1822 
could. not: be set aside. Sometim= thereafter. the abovementioned. 
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lease was granted tc Bapabhai, the father of Fatumyia, and his 
brother, Miabhai, as the lessees. It is endorsed as having been 
delivereé to tae latter. The jumma is increased to 142 rupees, 
payable in eight instalments, at different times, and in unequal 
amounts. The term is seven yeats, commencing in the year 
1830-31 and terminating in the year 1836-37. ‘ 

By the second clause of the lease it is provided that on 
failure to pay any instalment on the day named, the Government 
are to “take back” the patta, and cause the revenue of the village 
to be col ected by other hands, the lessees being responsible 
for any deficit in the year in which the „putta is taken over, 


and that at the end of that particular year the Government 


“would, if it so pleases, give the village to some person other than the lessees, who 
‘it was asserted shall not get zt,” 


hal should be held liable for any ‘loss which might accrue: to the 
Government during the remainder of the term. 

The seventeenth clause provides that if the Government 
shoald find that the lessees were spoiling the village, or did 
not abide by the clauses of the lease, the Government would 
send arbitrasors to inquire into the matter, and if they should 
find that tke village wculd be spoiled if allowed to remain 
in the hands of the lessees the putta would be taken back 
from them, and they world have to pay sucha eee as the 
Government night choose to impose. - z% 

The facts that the grenting of a patta for seven years was 
part of the arrangement made with Mr. Williamson, and that. the 
patta then granted containsd a clause that the village should be 
given up to tha Governmens at the end of the term, coupled with 
the clauses o? the lease o? 1833, providing for the. transfer of 
the village im certein events fo persons other. than lessees 
are quite destructive of the theory, that these pattas merely regu- 
lated the amount of jamma but not the tenure, and that indepen- 
dently of them altogether, ths family of Kasbatis was fixed in 
permanent possession of this village of Charodi. In the year 1838 
a new patta was apparently granted for seven years, but neither the 
original nor any 2opy of it wasforthcoming at the trial. On the 
expiration of this term in the year 1845, the Collector forwarded 
to the Revenue Commision of Ahmedabed a report, dated’ the 
8th of September 1845. proposing, amongst other things, to in- 
crease the jumma of this village. In it, he sets forth- in para- 
graph 5 that the Xasbatis being sent for in order to. enter into a 
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:. fresh settlement declared that the settlement made by Mz. Wil- 
--liamson «was permanent and-that the jumma was not to be in- 
creased. They were unwilling to take ‘leases, on any terms other 
than the original. ‘The Collector thereupon refused to’ renew 
the leases and limited the privileges of the Kasbatis to the receipt 
of 20 per cent. on the. revenue pending the pleasure of Govern“ 
ment. In the 10th paragraph of the sport, he proceeds to’ add: 


-_2 + “This long enjoyment of the villages at tho same rental has increased their 
“ (i. e., the Kasbatis) real or “feigned impression that the original settlement was 
“permanent, which it certainly was not.” 


He then proposed thatthe rent of the villages ‘should be 
` slightly increased, and that if the Easbatis did not accept the 
` leases offered, the villages should continue under the direct 
“ management of the Government, and the Kasbatis sada be 
- dllowed 20 per cent. of the revenue. 

It will be observed that both parties to this dispute took 


their stand respectively on Mr. Williamson’s arrangement. They 


only differed as to its terms. The Kusbatis insisted that accord- 
ing to it the eight villages taken from them were to be restored 


to them at the end of the term of the first lease, and that the rent ` 


` should not be increased, while the Government insisted that the 
grant of any lease after the first wes entirely a matter x their 
diséretion..° 

The Government refused to yie'd. The position thay took 
‘up clearly appears from a letter dotel 24th February 1847, ad- 


-dressed by the direction of the Governor-in-Council to the Revenue, 


"Commissioner of this district, Mr. a. Blane, pointing out -that 

the Casbatees did not appear from the former proceedings conitect- 
~ ed with thé settlements previously made with them to have‘ any 
$ Taar title to . : 


t aipermanent continuance of the terms u-on which they have hitherto held 
‘i their villages,” 


and suggesting that the jumma shculd be increased by 5 percent., 
‘that if they consented'to this their term might be renewed - for 
: seven, years, but that the Governor-in-Council desired that a distinct 
-reservation ‘should be inserted in the new lease endorsing the right 
of the Government to raise the rentif circumstances should show -ib 
to be expedient, and that if they refused to consent to thisthe villa- 
ges should be retained under Government management, and allow- 
. ance being made tothe Kasbatis during pleasure to an amount equal 
vto the profit which. Mr. Williamson. settled would ‘have been. left 
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P. C. them. There could semzely be an assertion more absolute’ than 
TheSeers. This of the power of the Government to alter the terms of any 
tary of State leases they night make to the Kasbatis as they themselves should 


for. India : ; : : 
v. deem fit, to give or withhold such leases at will, and to dispossess 
Hai Rajbal: the Kasbatis and take tae management of these villages into 
Lord Government hands. 
Atkinson, 


The existence, however, in the Bombay Government of the 
power and right which they assert in this letter of the 24th of 
February 1847, belongec to them, is equally inconsistent with 
the existence in the respondent or her ancestors either of the 
absolute ownership of tkis village or of the right to have the 
leases of it perp2tually ranawed. The Government terms were 
ultimately accepted, and z new patta of the village, bearing date 
the 4th of Setembar 1846, was granted to Fatumyia and Bapuji, 
his brother (fhe respondent’s grandfather), to hold for a term of 
seven years from (1844-45, to (1850-51) at the increased yeariy 
rent of rupees 144-1-9, payable by five instalments on the days 

` therein named. The lease is executed by the lessees. It will be 
found at p. 68 of the Record. Had not the drafisinan of this 
instrument been, like his predecessor, almost enamoured of 
obscurity, one would have axpected that he would have laid at 
rest all matters of dispute on this point by simply inserting in 
this lease the proper and usual provision that at its termination 
the lessees would deliver up possession of the demised premises 
to the lessor. Through ignerance or carelessness he resolutely 
abstained from doing this. He did,’however, insert some clauses 
which merit attention. Ii is provided, first, that if the instal- 
ments of the reat be not paic when due, attachment will be levied 
on the village dy the Government, and “the management” will 
be carried on, presumably, sy the Government. Secondly, that 
the lessees shall not alienete or pledge the village or the land 
composing it tcoanyone. Thirdly, that the lease was granted out | 
of kind consideration for tke essees’ maintenance, that they, the 
lessees, should therefore make good arrangements for the preven- 
tion of crime in fhe village, or otherwise the (tharav) settlement 
would be cancelled, Fourthly, that if an attachment for arrears 
of rent were levied by the Colictor, or if a creditor by an appli- 
cation to the couris caused an attachment to issue against the 
village, the managements of the village would be taken out of the 
hands of the lessees and carried on. by the Government, the (tharav) 


+ 
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settlements would be cancelled, and the whole- income of the 
village to be taken charge of by the Government. 
Then follows a clause, No. 10, insonsistent to some extent 


with the succeeding clause, No. 11, but evidently introduced to - 


put an end for the future to all controversy touching the increase 
of the jumma. It provides that the vilage is given to the lessees 
on patla according to the settlement or ugreement  thereinbefore 
set out, that when the lease expired the ‘essees should hold chargé 
of all income and produce of the village and should-agree to the 
payment of the amount of the revenne which the Government 
might fix, and that if they failed to pay this the income should be 
taken charge of by: the Governmert. ‘Ihe eleventh clause 
provided that the village was given on pitta to the lessees on 
the agreement thereinbefore set out, 1nd that if they did not 
act accordingly-to the agreement the petsa should be void. 

The existence of the statement th=t the putta was granted 
out of kind consideration for the maintenance of the lessees is 
due to this, that during the dispute aboar the increase of the rent, 
the two lessees and another person hid presented a petition to 
the Revenue Commissioner stating that they were in very indigent 
circumstances, that attachments hac gone out against their 
villages, and that they had not left in -heir houses corn for their 
sustenance or any wearing apparel. 

“If the evidence of the case stoppec here it would, in face of 
this lease, in their Lordships’ opinion. be quite impossible to 


contend that the patta merely fixed the amount of the rent, . 


and that by the'settlements the lessees or their ancestors had 


acquired as'against the Bombay Government a right to the pro-- 


perty in, or to the permanent possession of,’ this: village of 
Charodi. The granting of a lease wa. part of the original settle- 
‘ment or agreement, and these leases are treated in several places 
as the instruments by which the estate or interest in the village 
“is conveyed to the lessees. 
This clause 10 is the only piece cœ written evidence produced, 
indicating even in the most remote way that the lessees were 
entitled at the end of each lease to have a renewal of it granted 


to them. Prima facie a lease for a term does not import any 


right to a renewal of it. On the consrary, it prima facie implies 
that the lessee’s right to the prentises demised ends with the 
term. In order that the -responderi should succeed, therefore, 
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on this point, she must find sufficient evidence, apart from legis- 
lation, of an agrezinent, express or implied, with the Bombay. 
Government imposing oa them a legal obligation to renew for 
all time, if requirsd, thess leases as they terminate, and conferring 
on each lessee the correlative legal right to demand that renewal. 
In their Lordships’ view it would require something much more 
clear, plain and explicit than this confused, and almost unintelli- 
gible clause, to be treated as, in effect, a covenant by the lessor 
for a perpetual renewal cf the lease of this village. 

No new patte was granted in 1851. The lessees continued 
to hold possession and to pay the rent till 1860. Fresh pattas 
for one year each were given in the years 1860 and 1861, at an 
increased rent of 160 rupees, and again from 1862 to 1865; 
between 1860 anc 1870 yearly renewals appear fo have been 
granted, the rent being semetiimes increased. In the year 1874 
there wus a failure of issLe in the case of the holders of two of 
the nine villages retainel by the Kusbatis under Williamson’s 
settlement, namely; the villages of Keela and Leah, or Lea, The 
said Fatumyia claimed the former village as the nearest collateral 
heir of the last holder. “The Revenue Cummissioner reported 
upon this matter to the Government of Bombay, and the 
Governar-in-Council passed a resolution, dated the 27th November 
1874, by which it was deziared that the tenure of, the Kasbatis 
was merely leasehold, end that their villages lapsed to. the 
Government on fa_lure of heirs. . He accordingly directed that this 
village of Keela should be resumed by the Government. 

This direction was or the 5th of July 1877 approved of by the 
Secretary of State. Bui Fatumyia and Bapuji, unwilling to 


` submit to this decision, irstituted in the year 1878 a suit against 


the Secretary of State for India in Council claiming to be entitled 
to this village as heirs oz the last holder, and they supported 
their claim by a documert purporting to be a sanad granted by 
one of the Mogul Empercrs some canturies earlier. “The District 
Judge who heard the suit decided.that this sanad was a forgery, 
and that the last holder, through whom the plaintiffs claimed, was 
a mere lease-holder, and Cismissed the action with costs. The 
plaintiffs acquiesced in shat decision. They never sought to 
question it in any court oz law. The question of the renewal ‘of 
the leases of the Kasbati ienants was brought befcre the Govern- 
ment of Bombay about tkis time by the Revenue Commissioner 
and a formal resolution was on’the 25th of July 1877 passed by 
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that Government to‘the effect that it apseared all the “leases bad 
expired, that there was no necessity to nake'any change, it béing 
quite clear that the villages were held on leasehold tenure at’ the 
pleasure of the Government ; that it was desirable to renew for 
periods of seven years the leases which had expired, a very slight 
nominal increase of rent being made im each case, to show that 
the Government maintained their rights and would continue so 
to do, and directed that words should be inserted in the new 
leases making this perfectly clear. THs resolution was carried 
out, A form of lease in the English language was drawn up, 
and on the 7th of October 1878 -appzoved of by the Bombay 
Government. It contained,.amongst others, clausés restraining 
alienation and at last providing that cn the termination or sooner 
determination of the lease, the lessee should, without objection or 
obstruction, yield up the village demi: ed unless the Secretary of 
State in Council should then be pleased to renew the lease, and 


also a condition of re-entry on the breach of any of the provisions 


of the lease.’ 


A lease in this form on the 22rd of December 1879 was 
granted to Fatumyia and Bapuji, the respondent’s father. The 
kabulyat was signed by them, but, æ they subsequently asserted 
that they did not sign the document of their own free will and 
pleasure, the appellant does not ther=fore desire to treat them as 
bound by it. It cam only be lookec at as containing a renewed 
expression of the view consistently -ntertained by the Government 
in reference to the true position ahi rights of the Kasbatis. No 
further leases were granted. The essées and those who succeed- 
ed them continued to pay the rent reserved, notice was served in 
1898 upon the two ladies, Bai Nardbai and Bai Rajbai requiring 
them to quit and deliver up possession of the village of Charodi 
on the 31st of July following. It-was not disputed that if these 
ladies had by. the continued payment of their rent become tenants 
of this village from year to year, shis notice was adequate’ and 
sufficient to determine that tenarcy. Up to this the evidence 
touching the administrative dealings of the Bombay Government 
and its accredited officials with the Kasbatis and their- villages, 
including that of Charodi, has alcne: been dealt: with. 


Their Lordships are of opirion that the just-and’ reasonable 
inferences tobe drawn from it: when properly considered 


are, that not only has the respondent failed to discharge the 
36 l 
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hurden whick, is already stated, rests upon. her, but that 
the Bombay Government -never departed from the position 
in which they were left oy Mr. Williamson’s arrange nent; that 
they never by an agreement, express or implied,’ conferred upon 
the respondent cr any of her ancestors the proprietary rights 
in, or ownership of, the village of Charodi claimed by her ; 
that they never recognised or admitted the existence of such rights, 


` or of any rights analogous to them, in them or her ; that the on] 


rights in his village which the Government conferred -upon her 
ancestors were those conZerred by the leases which- the Govern- 
ment from time tc time, et their own will and pleasure, chose to 
grant to them (save such rights as are conferred by. the creation 
of-a tenancy from year to year in manner already mentioned) ; 
that this Government never conferred upon-any of the lessees of 
the said village a legal right to insist, at the termination of ‘his 
lease, upon a new lease of the village being granted to him; in 
other words, that tle Bombay Government never were under any 
legal obligation to grant any lease of this village; and that the 
granting or withholding of a lease of it rested from the first solely 
in their discresion. 
It was contended, however, on behalf of the respondent that 
her case is much strengthened by a consideration of the Bombay 
Government’s dealings with the Grassias. They were ancient 
Rajpoot proprietcrs, and before the cession. of the Ahmedabad 
Zilla, stood to their native sovereigns in that relation, their lands 
being cultivated by ryst tenants from year to year and ab will. 
They and the Mewasseies were clearly distinguishable from.the 
Kasbatis. The last-named held their lands by contract, -neither 
by sanad nor by defiance, and Colonel Walker, the first official 
appointed to dea. with this district, was well aware that there was 
no analogy between the holdings of the Grassias.and those of the 
Kasbatis. The word “taluk” was first applied -to thse - Rajpoot 
proprietors by tae British themselves.. Notwithstanding the 
ancient proprietary rights of the Grassias,. they took -léases of 
their lands from the Bombay Government, and thenceforward 
their legal rights were, in accordance with the principle laid down 
in the authorities already quoted, determined entirely by the con- 
tract which they had wade w-th that Government, altogether 
irrespective of whas their position and rights may have been: before 
the cession of their territory. | : l ` 
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‘All ‘this is stated at length in the acent by J. “Pelle, Taluk- 
dari Settlement Officer -of ‘the falukdari- of Ahmedabad “Zilla, and 
the measurès adopted for their, #estoration ander ‘and in connection 
. With the Act 6 of 1862 of the: Bombay Legislature, published in 
er pages 7, 9, 14, “42, 4947) 64 and 67. andes: in the 


axe only held on lease-hold’ taire determ-nable at the pléasure of 
the Government. So that thé čase of the Grassias makes against 
_ the case of the respondent instead‘of in ker favour, inasmuch as 
it shows ‘clearly that after the cession of territory toa new 
Sovereign, when it comes to be “a question of legal right the 


contract with the new Sovereign is conclusive and the rights 


sigh the old Sovereign avail nothing. . j 

. It only remains. to consider the effect of any of the legislation 
of the Bombay Government on the questio in issue on this appeal. 
Act 6 of 1862, for the reasons given ‘in tht abovementioned publi- 
cation of Mr. Peile, does not apply to Kasbati lessees at all. They 
never were Talukdaris of Ahmedabad in tie true sense. They did 
not lose their ancient right of ownership < of. their land by taking, 
leases, as did the Grassias, and therefore did not suffer the injus- 
tice which the Statute was designed to reriedy.. 

The Statute of 1888 is entitled an Act i provide for - the 
revenue administration of estates held by superior landlords’ in the 


districts of Ahmedabad, &c. In the preamvle it is recited that it is. 


expedient to.remove.doubts as to the applicability of certain portions 
of the Bombay Land Revenue Code of 1875 to estates held by cer- 
iain superior landlords in the abovementiorsd districts, and to make 
special provision for the administration of the said estates and for 
the partition thereof. In the first sectior a talukdar is defined 
to include “a Thakur, Mewassies, ‘Kasbat and Naik.” S, 23 pxo- 
vides that nothing in the-Act shall be deemed to affect. the vali- 
dity of:any agreement entered into before the passing of the Act 
by or with a -talukdar and still in force zs to the amount of his 


jumma, nor of any settlement of the amo=nt of .jumma made by ` 


or under the orders of Government’ for aterm of years and still 
in force. Every such agreement and setilement is to have effect 
- as if ‘the -Act'had not passéd.' And =. 33 enacts that certain 
sections of the-Bombay Land Revenue Code ‘ef 1879 are not, to 
apply to, the estates to which this Act appies. By 8. 33 it.is also 


provided that the word “talukdar” shell be substituted for the 
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word “ occupant,” the -yords “ registerad talukdar ” for the words ` 
“registered occupant,” and .the words “talukdars holding,”. or 
such words to that efect as the word occupancy when. applying 
this. Code of 1879 tc the estates to which this Statute of 1888 
applies. Tha seventy-third section of the Code provides that “the 
right of occupancy” shall, subject to the provisions contained in 
S. 55, and to any conditions lawfully annexed to the occupancy, 
save as shall be otherwise prescribed, be deemed to be a heredita- 
ble and transferable | fh erty. TE. 4 


IH is seriously ae as their Isordships understood, that 
the effect of this substitution of the words “the right of occu- 
pancy” for the words “the right or interest of a -talukdar ?” in 
or to his holding, is thot a Kasbati’s interest in a leasehold held 
for a terin of years is cnanged in its nature and becomes a here- 
ditable and transferakle property, notwithstanding that by the 
very conditions of the laase his interest is limited to a term, and. 
he is restrained from’ aliehation : and notwithstanding also that 
by S. 68 of this Code, i is enacted that an occupant is entitled to 
the use and occupation of his land for the period, if any, to which 
his occupancy is limitec. These two sections, in their Lordships’ 
view, plainly mean that a lessee, whether a true “ Talukdar” or 
a “ Thakur,” “ Mewassie,” “ Kasbati,” or “ Naik, ” is bound by 
the terms of his lease, one term.of which is that he shall only 
occupy for the term of vears-for which a lease for years is granted, 
and prima facie no longer. S. 73 was amended by the Act of 
1901, but the amendinent is. immaterial on this point. 


Their Lordships are clearly of opinion that these Statutes 
do not bear in any way on the issue raised in this case. They 
think that the decree of the High Court cannot be sustained, and 
that the decision of the District Judge is equally erronéous. ‘The 
fallacy underlying the former on the point as to the right of the 
respondent to occupy permanently is clearly revealed: in'the pas- 
sage printed ab page '495 of the Record in whick the High Court 
deals with the lease of 1833. :— 


< ™ There are no other provisions for forfeiture of the management. There is no. 
“ provision for renewal of the putta, but it is ta be inferred from the nature of the 
“ management and from the fest that the putta was fora term, that renewal was 
2 contemplated. This inference is supported by both preyious and subsequent 
“events : by previous events, because in 1828 parmanert possession by the Kas- 
“ batis was contemplated ; by subsequent events, because the renee did, in fact , 
“take place.” : 


t 
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Their Lordships, dealing with the ieee shila; of the parties 
alone, . are, clearly’ of opinion that the Zercrees of both: courts 
are erroneous and should be reversed, th=tthe main appeal, that 
of the Secretary of State, should: be allow=4, and the cross-appeal 
dismissed, and that judgment should be tered for the’ Secretary 
of State, dismissing the respondent’s acticn. “And they will hum- 
bly advise His Majesty accordingly. 

The respondent must pay the costs Eare and below. 

Solicitor for appellant: India Office. >` . 


Solicitor for respondents : T. L. Wil. m & Co. 


IN THE HIGH COURT OF JUDICAZURE AT MADRAS. 
mn [FULL BENCHI 


| Present Bir John Wallis, Kt., CLief J ustice, Mr. Justice 
Ayling and Mr. Justice Sadasiva Aiyer. 


Guda William Aa Plaintiff Pa 
i v. : 
Guda Karunamma - ie Defendant. 


Divorce Act. (I V 1869), Ss. 16 £ 62—Decree for—Divorce by District Court— 
Confirmation by the High Court—Reference by Hea? Clerk in the absence of the 
Judge—Power of High Cour t—Jurisdiction—Prac-cs— Evidence Act, S. 112— 
Proof of non-access. 

Where the Head Clerk of District Court in the aLzsnce of: the District Judge 
made a reference to the High Court for'confirmation ai 2 decree for divorce passed 
by the District Judge. Held, (by the Chief Justice a= Ayling, J.) following the 
uniform practice of the Court that the High Court coud confirm the decree after 
giving notice to the parties without requiring the peti-izner to  Pppoar and move 
for confirmation. f , ‘ 

Per Sadasiva Aiyar, J. -That noither under tE At, * nor under the rules 
` framed by the High Court under S. 26, has the Distrxt Judge any power to refer a 
decree for divorce to the High Court for confirmation- Even if a reference by the 
District Judge is.contemplated by the Act the Ep Ort cannot act on a refsrence 
made by the Head Clerk. f 

Heid also that without an application by the pemn who wants the confirma. 
tion of the decree, the High Court, ought not to confirm: the dares, Forshaw v. 
Forshaw 1 followed. 

t The legitimacy of a child can be rebutted only b- strong conclusive proof of 
non-access . of the patents at the time the child could =ssibly have been conceived, 


Case'stated únder 8.17 Act IV of 1865 by the District Judge , 
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of Godaveri at Rajahmundry submitting for confirmation of the 


High Court the decree nisi passed i in O. S. No. 15 of 1914. 


Parties not Represented” 
‘The Court delivered the following 


Judgments : The Chief Justice.—It has always been the practics 
of this court since the passing of the Indian Divorce Act of: 1869 to 
post and dispose of decreessent up from the Distriet Court for confir- 
mation after notice to the parties without requiringthe petitioner to 
appear and move for confirmation.” I see no sufficient reason to: 
depart from the practice-which appears to me to give effect to 
the intention of the legislature. It was in the interest’ of poor 
suitors that jurisdiction’ in divorce was conferred upon District 
Judges, instead af on a central Divorce Court as in England. and it 
would be a restriction of the boon to require a petitioner who ‘has 
obtained a decree in a District Court to take proceedings for con- 
firmation in fhe High Court.” The mere appearance of the peti- 
tioner would be no protection against collusion which is guarded 
against by the other provisions of $. 17 and as regards the possibi- 
lity of the parties having died or come together again subsequent, 
to the decree of the District Court the serving of notice seems a 
sufficient safeguard. 


„As to the facts the petitioner has no doubt failed to prove the 
specific act cf adultery shortly after the marriage on which he: 
relied, besides which condonation-has been proved. But with 
regard to the allegation. that the petitioner was not the father of 
the infant barn to the respondent in September 1913 the District 
Judge who.caw the witnesses has accepted the evidence of witnesses: 
who if believed, in my opinion, sufficiently prove non-access on the 
part of the petitioner and misconduct on the part of the réspon- 
dent. The case really turns on whether the husband had access 
to kis wife about tae time the child was conceived. The 
parties had been separated-for some months before, when at- 
the instance of the mmssionaries an effort was made to recon-- 
cile them. Plaintiff's 2nd witness speaks to going with. the 
petitioner tc her mother’s house and finding her absent: 
and to staying the night and their going over to Achutapuram 
where she was keeping a night school to adult men as well as 
boys. Thera does not-seem to have been any opportunity of access 
on that occacion and the evidence in my opinion negatives anything 
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of the kind. The fact.of her having previcusly -to this contracted 
a venerial disease which she did not.accus:. her husband of having 
given her and of her keeping the nightSchool show the sort of 
woman she was. I think the adultery i is sufficiently proved and 
would confirm the decree. a 
; Ajling, J :—I agree. l : 

. Sadasiva Iyer, J :—This case is ee ibed as.a case “ ee 
under S: 17 of Act IV of 1869” for confirmation -of the decree misi 
passed by the District Court of Goéavari i2 O. S-No. 15 of 1914” 
on the file of that-Court. I have to make two remarks in. connection 
with this. .. In the first place, S. 14, of tze Act IV of 1869 does 
not call the decree pronounced by-the Dis-rict Court a decree nisi. 
It is only.a Divorce. decree passed by the Hizh Court on its Original 
Side which is called a decree nisi in 8.16 of.the Act. In the 
second place, there is nö provision for the District Court referring 


the decree to this Court. S. 17 merely sa7s that “every decrée for 


dissolution made by the Disa Judge shell be subject to confir- 
mation by the High Court.” J am not eware of any rules pass- 
ed by the High Court under S. 162 cf the Indian Divorce 
Act enabling the District Court to make-zny such reference. I 
might further add that in this case I find that a Head Clerk of a 
District Court as the officer in charge in the absence of the Dis- 
trict Judge. from the station has made this reference on the 13th 
- May 1914. .Even holding that a referenc» by the District Court 
is contemplated by the Act and we’ ar= bound to.act-on such 
reference I think we must decline to act m a reference made by 
the Head Clerk of the District Couri who 1s left in charge of the 
administrative duties and: of the eee the absence 
‘of the District Judge. a Sa 

I further think that even if a veferencs is admissible and is 
properly made, the person who wants tke confirmation of the 
decree pronounced by the District Judge ought to make an appli- 
cation-to this Court for such confirrmation and without such an 
application I am inclined to hold with the Full Bench of the 
Allahabad High Court (See Forshaw y. Ferhaw 1) that we should 
not confirm the decree passed by the Distreset Judge. h 

I might be permitted to quote th» following from that 
Judgment — —“ We are: wholly unable. tc say whether, of not 


the parties have come to terms and arranged: their. differences. It 
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may be that since the dectee nisi" was passed the petitioner’ and 
respondent have coha ited and the adultery has been condoned.” 
T might further add that it may be that one of the ‘parties kas 
even died after the pronouncement of the decree by the District 
Court which is now néarly a year old. While I am not prepared’ 
to say that we have ne jurisdiction to consider this case because 
there has been no proper’ reference and there has been no appli- 
cation by the party, I think that the practice might be introduced 
of requiring an application from the interested party. Most of 
the Indian Christians are, no doubt, very poor and hence, juris- 
diction in divorce matters was given to the District Court so that, 
the expenses and trouble of going to the High Court of Madras 
and securing attendance of witnessess there might be avoided. 
But in such a momentdus matter as confirmation of a divorce often 
involving the legitimacy of children, a petitioner might be expected 
to manifest at least the [interest required to apply to the High Court 
therefore, and if it is too troublesome to go to Madras to put in _ 
the application, the rules might provide for his sending it through 
the District Court. ` 

So much for the preliminary difficulties in this case:, On 
the merits also I am inclined to hold that it is not proved that the 
respandent has been guilty of adultery. The petitioner (husband 
is not at alla straightforward witness and his story that he 
caught in adultery with a man (now deceased) in broad day-light 
ina school-house a few days after the marriage is not worth a . 
moment's belief. ‘The respondent i is no doubt proved to be a bold 
immodest woman. Her talking freely to other males and opening 
and conducting for some time a school for adult males do show 
her to be a confirmed soquette and flirt, but I am not prepared 
to hold that she has lived “the life of a public- prostitute” as 
stated in paragraph 9 of the petition. In fact there.is no evidence 
at all of her having led a life of promiscuous intercourse with all 
who sought her. (See Roe v. Roe t, as to who is a public prosti- 
tute), That the petitioner went to her residence in January 1913 
is admitted by the petitioner. He says he had no. intercourse 
with her on that occasion. She says on the other hand that he 
had and she atixibutay to him the paternity of the child born to 
her in September 1918, between 8 and 9 months after this visit. 





He, no doubt, went to h her with mediators in order to persuade 


1. [as 8 Beng. L. R. Appx. 9. 
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her to live with him. I, however, do not think it so very impre- 
bable that she did allow him to have his ir tercourse with .her at 
` that time though she refused to return to his place to_ live with 
him continuously. I am not pr2pared to brand.the child born to 
her in September 1913 as a child born af the adultery of its 
mother with some unknown paramour having regard to the 
stringent provisions of S. 112 of the ‘Esidence Act. That the 
mediator witness says that to kis knowledge there was no access 
between the petitioner and the respondent when he went to her 


in January 1913 is of very little value. In Atchley v: Sprigg 1,. 


it was said that the presumption of a ch:ic’s legitimacy can be 
rebutted “ if it isshown by strong, distinct, =atisfactory and conclu- 
sive evidence. that the husband whethe: before or after the 
marriage “had not access to his wife.’ Ir the Baroney of Saye 
and Sile House of Lords Cases, Vol. I, paze 507, it was held that 
circumstantial evidence showing that the susband and wife were 
living separately from each ather at suc: a distance that they 
could not have had intercourse during the three or four months 
during which alone the chilc could ha been begotten, was 
“ sufficient evidence. I do not think that ir this case any facts 


proving non-access beyond reasonable doubs are proved, and Tam 


not prepared on the mere denial of the peitioner to hold that he 
had no access to his wife in January 1915. I might add that 
there is clear evidence in this case that .ta2 petitioner who was 
anxious to get at his wife even in March _913, has since - begun 
to love another Native Christian woman a13 is therefore anxious 
to get rid of the respondent and that he ie not a person of much 
delicacy of feeling.’ I would therefore on the merits also refuse 
to confirm the decree. . 


The Court :—Following the opinion of the majority the 
decree is confirnied. 


: 1.- (1864) 88 L.J. Oh 37 
37 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

See _ Present :—Mr. Justice Seshagiri Iyer. ` k ae 
- Ramasaini Goundan - ... Accused in Dila case 

i No. 54 of 1918 on the file 

of the Court of the Joint 

Magistrate of Pollachi 


| Division. 
Ramasami Indian Penal Code, S.238—Essentials of of fence undor— Duty “af courts 
Goundan tahing action under S. 228, 
In re. To constitute an offence under 8, 228 of the Indian Penal Code, the Gourt has 


to be satisfied that the aceusad intentionally offered interruption to the Court. 

An audible remark which had the effect of interrupting the Court is not enough 
to canvict the aceuced. 

In cases coming under the section, the Court îs both, prosecutor and judge end- 
so the powers should be useč only in exceptional cases. Courts taxing action under. 
S. 226 ought nos to give room for the impression that they are unduly sensitive: 


Case referred for the orders of the High Court, under S. 438 
of the Criminal Procedure Code, by the District Magistrate of 
Coimbatore in his letter, dated 7th June 1915, Cri. R. C. No, 17. 
of 1915. 

The District Judge of ééinibeioke made the: ‘following 
reference to zhe High Sourt : — 

Under i Criminal Procedure Code, Section 438, L have the 
honour to report for the orders of the High Court the, result of. 
my examination, of the records of C. C. No. 54 of 1915 on, the, 
file of the Joint Magissrate of Pollachi. f 

' In- this case the joint. Magistrate, Pollachi, hag proceeded; 
under Criminal Procedure Code, 8. 480, and has convicted and, 
sentenced one. Ramasiami Goundan to a fine Re. one -for an, 
offence under S. 228, Indian Penal Code. The accused. was a, 
witness in another calsndar case viz., No. 12 of 1915 on the file 
of the same Magistrate. When the Magistrate’ was’ examining 
defence witness 10 in tne latter case the accused is ‘stated to have 
addressed an audible remark to the witness and the Joint Magis- 
trate has found that he thereby intentionally interrupted the. 
proceedings cf his Court. The only witness examined in the case 
was the Joint Magistrate's datfadar and he deposed that the accused 
made an audible remark to a defence witness Nc. 10 in C. C. 
No. 12 though he coud not say what that remark was: The 
accused denied the offence. Bo os 








"Gri. R. C. 8£8 of 1915 C. Refa. 87 of 1915. ` ` $80tb July 1915, 
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` Granting that the accused: did makea remark as deposed 
to by thé Joint Magisttate’s daffadar, there is nothing whatsover 
either onthe record or in the judgment cf the case to indicate 
precisely under what circumstances or py -what purpose the 
remark was made, or that it was made wit! the intention of dis- 
turbing or interrupting the proceedings of he Court. 


The Joint Magistrate who was ased to explain this, 


reports that the accused addressed the remark in a manner ‘which 
any reasonable man must know would interrupt the prcceedings 
of the court, that the remark was in the naure of prompting she 
witness and that that fact was sufficient to =how intention. - 

There is, however, as I have obse-ed above, nothing on 
the record to indicate any intention on the vart of the accused to 
interrupt the proceedings of the court and — do not consider that 
such an intention isa necessary presumpti— from the accused’s 
action. Considering the status of the accusec a Vellala cultivator— 
that action may with equal probability—hzve been due to igno- 
rance or stupidity. In any case there rust have been other 
evidence available to prove the offence, if say offence was cow- 
mitted, e.g., the 10th defence witness in r C. No. 12 of 1915, or 
any others present in court. 


I regret to have to trouble the Hie. Court with a case of 
this paltry nature, and Ido so because the -oint Magistrate seems 
to have been making too free a use of I. P C., S. 228. Vide my 
letter D. Dis. No. 1181 M. of 1914, datec 20th October 1914, 
disposed of in High Court’s Criminal Rev=ion case Nos. 744 to 
746 of 1914. 

-P. R. Grant for the Public Prci on behalf of DS 
Government. 

The Court made the following 

‘Order :—I am wholly unable to undezstand how on the facts 
stated by the Magistrate any offence was ccmmitted under S. 228, 
Indian Penal Code. The Magistrate says that the proceedings in 
his court were interrupted by the audible remark made by the 
accused. That is nob enough to convict t= accused. The Court 
has to be satisfied that the accused intent-onally offered interrup- 
tion tothe Court. There are no marials on which the 
Magistrate could have come to the concusion that the accused 
intended to insult him or to interrupt bs proceedings. Courts 
who take’ action under S. 228 ought not to give room for the 


Ramasaini 
Goundan 
Inve. 


‘Seshagiri 


Aiyar, J. 


Ramasami 
Goundan 
Inre. 
Seshagiri 
Aiyar, J. 


Balakrishna 
ri 


Secretary of 
State for 
India. 


276 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIX 


impression that they are unduly sensitive about-their dignity. In 
cases coming under the section, the Court is both prosecutor and 


J udge ; anc it is therefore necessary to see that the powers are 


used only in exceptioral cases. This is not the first instance in 
which the Magistrate took action under this section. Constant _ 


_ proceedings of this character will havea tendency to interfere 


with the proper administration of Justice as they would put the 
parties in fear of a possible summary punishment for acts which 
may be :nuccently committed. I set aside the conviction and 
direct tha fne to be refunded. : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : Sir Jckn Wallis, Kt., Chief Justice and Mr. Justice 


Coutts Trotter. | 
Mysore TA Rao ae Appellant* (Plaintiff) 


The Sek of State for India Respondent (Defendant). 
in Council represented by the Collec- 


tor of Cuddappah. 

Madras F.rest Act (de V of 1882), S. 6, 16— Reserved Forest—-Omission to 
give notico—Proceedings wikrout jurisdiction—Not cured by subsequent knowledge 
and failure to sbject—Incr title-decd—Construction—Besides poramboke— Un. 
assessed warte land included—Inam régister—Area under. estimated ~Effect of. 

Where she Forest Settlement Officer failed to give plaintiff owner of the adjoin- 
ing land the notice preseribec by 8.6 of the Madras Forest Aot and the final noti- 
fication under S. 16 was mas declaring the land reserved land. ` i 

Held, that the progeedirzas of the Settlement Officer were without jurisdiction: 
and could not affect plaintiffs right of action under the general law. < 

The irregu-arity was not cured by the plaintiff coming to know of the procesa” 
ings before the final proclamztión'and his failure to object. 

Nusserwanjeo Pestonjee 7. Meer Myncdeen Khan !, Saunby v. London County 
Council 2, Earraw v. Rathmnes and Rashgar Improvement Commission 3, Ramesh- 
war Singhv. Secretary of State for India 4, followed. 

The words “besides poramboke” iu an inam title-deed are sufficient to confer 
rights in all unassessed land -n tho village and their effect is not to be cut down be- 
cause the Inan Register whith is before the survey under estimates the area of the 
unassessed land when there is no good ground for holding that the whole area was 
not intended to be granted 


Appeal against the. decree of the District Court of Cudappah, 
in O. S. No 70 of 1911. 

K. Srinivasa Iyengar and A. Krishnaswami Aiyar for the 
appellant, 

The Government Fleader for the respondent. 





he maan 


®A.S No. 208 of 1918. s 19th March 1916. 
1. (1856) 6 M.LA. 184, 158. 2, (1906) A. O. 110. 


3. (182) A. O. 498. = 4, LL.B. 84 0. 470, 
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The Court delivered the following : f 


Judgments :— Chief Justice. — This < a-suit brought by the 
plaintiff against the Secretary-of State ir Council to establish his ` 
title to, and to recover possession of, certain lands in the village 
of Pullampalli which in the year 1905 wers declared to be reserved 
forest bya notification under Section IH of the Madras Forest 
Act, and have since been in the possessicn of Government, The 
plaint alleges that the declaration, and -aking possession were 

“illegal and ultra vires because the Fores: Settlement Officer did 
“mèh give notice to the plaintiff or his sgent as is required by 
S. 6 of the Act before proceeding tc constitute the lands a 
reserved forest. The plaintiff gave evicence that he was never 
served with the notice, and in the abserce of any ‘evidence to 
the contrary, the District Judge founc that this- was so, and 
this finding has not been seriously :ontested. He inferred 
however from Ex. 1, 2 and 3, that th plaintiff was presumably 
aware that the suit lands were being xtgludedin the Reserved 
Forest nearly a year before the .publicasio\a of final notification 
under S. 16 and held that, as the plaintiff tid ot avail himself of 
his right under S. 17 to satisfy the Forest Settleqnent Officer, if 
he could, before the publication of the notificatio that he had 
‘sufficient cause for not preferring his claim withi kthe period 
prescribed for the submission of claims in the notices iss® 
the year 1895, and so secure an investigasion of his claims, t 
irregularity’ was cured and did not prevent the plaintiff being 
barred under that section. No authority and been cited before us 
in support of this view, and I am unable t accept it. Under the 
Act the Forest Settlement Officer is consututed a Court for the 
decision of claims to lands which it is proposed to include in a 
Reserved Forest as between Government erd the claimant, and in 
the event of the claim being allowed he is required under 5, 10, if 
no arrangement is come to with the claimant either to exclude the 
- Jand in question from the proposed Forest or to acquire it for Gov- 
ernment under the Land Acquistion Act. Jnder S. 6, heisrequired 
besides publishing notices calling for claimeat the headquarters of 
each taluk in which any part of the landis situate and at every 
town and village in the neighbourhood of each land, to serve special 
notice to the same effect on every: knowr or reputed owner or 
occupier of any land included in‘or adjoining the land propcse] 
to be constituted a-reserved forest or his egent or manager; and 
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-Balakrishna it is not disputed that the plaintiff as the registered inamday of 
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the village in whish the suit land was situated should have received 
notice, under this section. Ib should also be stated that there is 
no evidence taat the steps which were being taken under the 
Act came to the knowledge of the plaintiff until more than five 
years, after the issue o? the proclamation under S. 6. In these 
circumstances, it is, I trink, clear tkat the Forest Settlement 
Officer in the absence of the notice required by the section had no. 
jurisdiction to make any Gecision affecting the rights of the plaintiff. - 
Numerous cases might de cited in support of this position. But 
it is sufficient td cite the decisions of their Lordships in Nussur- . 
wanjee Pestonjee v. Meer ynoodeén Khan 1, and Sawnby v. London. 
Water Commissioners 2. In the latter, it was held by their Lordships 
that the Statatcry Commissioners having proceeded without 
serving the notce required by the Act, the appellant had not lost 
his ordinary right of aston for the trespass on his property. 
Reference may also kes“madé to the zorcible language of Lord 
Macnaughien -n Heri: v, Rathmines and Rathgar Improve- 


ment Commiss:onerg@’s and to Rameswar Singh v. Secretary of 
State for India 4 











-d the nct-fication issued under 8. 16, is not binding 
faintiff and his rights are not barred by S. 17, I agree 
e Distrist Judg= that he is enticed to a decree. Under. 
e terms of his Inam tile deed, Exhibit K, his Inam tenure has 
been converted into a permanent freehold, to use the language. 
of the grant; and the only question is, whether it includes the 
unassessed waste lands, m the village which have been included 
in the reserved fores. Exhibit K, acknowledges his title to a 
personal inam consisting of the rights to the Government revenue 
on land claimed to be 391°69 acres cf dry and 287'69 acres of 
wet and situated in the chrothriem village of Pullampalli “ besides 
poromboke ”. ‘The poromboke here mentioned obviously means 
the poromboke or unaasessed waste of the shrothreim village’ in 
question, and this is the construction put upon the words in similar” 
grants, in Secretary of State for India v. Raghunatha Thatha 
Achariar L, aad Narayanaswami Naidu v. Secretary of State for. 
India 2 where however +t is held that vertain lands including the ` 





1. (1856) 6 M. 2. A. 134-at 155.. 2 (1906) A.O. 110. : 
8. (1892) A, 3.498 ab p 528. ` 4. L L. R. 840. 470. 


25. (1918) 28 M. L.J. 381, -7 5. (1913) 24M. D. J. 36., 
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lands: used fot communal purposes, etc., do. not pass under such a 
grant. The Inam Register, Ex: J., which was before the survey, 
no doubt underestimates the area cf the Poromboke in the village ; 
but there is no ground for interpreting the grant as not conferring 
the whole Poromboke of the village. The appeal must be 
allowed and the suit decreed for the plaintiff with costs throughout. 

Coutts-Trotter, J—I am of the same opinion. The act 
which we have to construe isan exprcpriating Act and toa 
certain extent ousts the jurisdiction of the ordinary courts of law. 
in favour of tribunals consisting wholly’ cr in part of executive 
officers. Certain machinery is provided by the Act for the purpose. 
of giving notices to persons who may be mijuriously affected by 
the Act and enabling them to prosecute their claims before the 
tribunal set up by the Act. It is conceded that in one respect 
the procedure outlined by the Act has no: been followed in this 
case, inasmuch as no notice has in fact been served upon the 
appellant as a known or reputed owner of iands affected, in accord- 
ance with the concluding paragraph of S. 5 of the Act. It also 
appears that there was some evidence to show that the appel- 
lant in fact knew that it was proposed to include his lands in the 
new forest area, notwithstanding the absense of a notice directed 
to him personally. In these circumstances. it was urged on behalf 
of the respondent that the broad policy of the Act must be looked 
at; and that all that was essential to give jurisdiction under it 


was that the appellant guo quo modo should have knowledge, in : 


fact of the proposal to include his lands In support of this 
contention reliance was placed on the lenguage. of S. 6 and of 
S. 16. No doubt S. 6 fixes no limit of time within which the 
personal notice to owners must be given: and S. 16 fixes the 
date for notification of the reservation of tize proposed forest only 
by reference to the time limited by the proclamation -prescribed 
by the ‘first part of S. 6. From that it is argued that the 2nd part 
of S. 6 is only directory, and that neglect to carry out its direc, 


tions is a mere irregularity, which can be cured by proving that 


notice in fact reached the appellant. The appellant contends on 
the contrary that the sending of the notice prescribed by the and 
part of S. 6, is as much a Condition precedent to the exercise of 
the jurisdiction conferred by the statute as the issuing of the 
proclamation enjoiried by ‘the first. Looking at the language 
employed in the two parts of the section, its terms are as mandatory 
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in the onsas in the othar; “the Forest Settlement Officer shall 
publish a proclamation ? is followed by “the Forest Settlement. 
Officer shall also serve a notice ”.. Where such language is used I 
think its proper 2onstrustioh has been determined in a series of 
cases in the House of Lords and Privy Council, of which I need 
only refer to Herron v. Rathmines and Rathgar Improvement 
Commissioners 1. The result of these cases in my Opinion is that 


every such statutory mendate in an expropriating statute must be 


strictly observed. and that its observance is a condition precedent. 
to the whole jurisdiction conferred. I therefore hold that . the. 
appellant never necame amenable to the special jurisdiction of the 
Madras Forest Act, anc that the present suit lies, if he can prove: 
his title as Inamdar to.~he property sought to be afforested. That 
is a question of fact upan which, in my opinion, the evidence is 
conclusive in his favour. = 

This appeal kaving been re to be spoken to this any os 
Court delivered she following - 

Judgment :—It will not be necessary to remand the case me 


ascertain the amount of the measne profits as the. parties have 


agreed without prejudic2 that they should be assessed at Rs. 75 a 
year. The appellants will be entitled to recover. mesne profits: 
at this rate up to date cf delivery. ns , 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present — Mr, Jstice Sadasiva Aiyar and “Mr. J ustico 
Bakewell. - k 
A.M. Ross, duly authonsed” Agent of certain Tea Appellant A 
Companies and Labour Associations in Assam. j 
v. 


The Secretary of Stare for India in Council ... Respondent. 

Assam Labour snd Emigration Act, VI of 1901-—S. 22, cl. (8) —Illegal order 
of Oollector closing depot—L-ability of Government—Liabilily of Collector himself. 
—Remotensss of damnage —St=twtor y powers—Acts done in pursuance of —Liabiliiy 
of appointing authority—Tortious acts of servants or agents —Linbility of Govern: 
ment for —Defumation—Putlication in execution of duty and not exceeding it— i 
Liability of Govern-nent for. 

_ The sui; was ta recover camagos from the Secrebaty of State for India in Gaui 
cil, the claim baing founded ~n the following facts, viz., (1), that, purporting to act 
under S, 29. el. (3) of the Asam Labour and Emigration Act, VI of 1901, the Col- 
lector and District Magistrat :-of Ganjam closed a labour recruiting depot at Ber- 
hampore, which was intendei for the accommodation of coolies reoruited on behalf: 
of certain Tea Planting Assoriations.in Assam ; ib) that the Goverrior-in-Counci) 

Saco Po ea 


* O. S. Na, 82 of 1918. 29bh April 1016. 
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by'a Government order ratified and confirmed the Collector's order closing the 
depot till that date ; (c)‘ that the Government in she said order made certain 
remarks which were defamatory Of the plaintiff. The plaintiff claimed to have been 
appointed. agent by the said Associations and to be entitled toa commission of 
Rs. 7-0-0 for every cooly recruited by him and alleg that by reason of the Collec- 
tor’s order he was prevented from recruiting coolies and ening his commission. 

Held, by Sadasiva Aiyar, J : The Government coad not be made liable for the 
of order the Collector, because, in purportang to e-ercise his statutory powers 
under S. 22 cl. (8) of the Assam Labour and Emigr~tion Act, he was not acting 
as the agent of the Government, and as such, the Government could not also 
ratify the act so as to make itselr liable. i 

There being no proof that in closing the depot, theCollector maliciously intended 
by his order to hit at the plaintiff’s right to the benefit af the commission obtainable 
by him from his employers or that the Collector was actuated by any indirect 
motive against the plaintiff, the Collector Limself ezen in his personal spent: 
could not be made liable to the plaintiff. 

Per Bakewell, J. : The plaintiff was neither an ee nor his licensed igat 
within thé meanjng.0f the Act ; the business carried an by him was illegal ; and 
there could be no right of acticn in respect of such bu iness. 

Even if plaintiff could be considered to dein th position of an employer, the 


suit was liable to be dismissed ou the ground that there was no proof that the, 


damage complained of by plaintiff was the ccnsequenee of the Magistrate’s Act and 
that in any case it was too remote to give the plaintif a cause of action. 

Held, by Sadasiva Aiyar and Bakewell, JJ. :—T.1¢ Governor-in-Council could 
not be held liable for publishing words concarning the plaintiff in the course of 
the official duties of the Govornor-in-Counzil wher it:is not alleged that the 
publication was made maliciously and without reasorable and probable cause. ` 

Per Sadasiva Aiyar, J.:—On the highest grouris of public policy, Govern- 
ment should not be made liable for the tortious acs of its agents or servants 
except probably for acts done in the course af those _inds of transactions, which 
even an ordinary private mercantile firm can enter in-c. 

' Rogers v. Rajendro 1, Dutt followed, ` 


On appeal from the judgment of the Hon'ble Mr. Justice 
Wallis, dated the 6th day of Febraary 1313, in the Ordinary 
Original Civil Jurisdiction of this Court in 2 | 8 No. 51 of 1911. 


C. P. Ramaswami Aiyar and A. To inati Aiyar for 
the appellant. 


The Hon, Advocate-Gener: Pi (F, H. uM. or bett. ad Barton. for . 


the respondents. 
The Court delivered the following — 
Judgments :—Sadasiva Aiyar, J.: —Panntif is the appellant, 
So far as this suit which is brought to recover damages , against 


i 


the Secretary of State for India in Coursil, is based upon the 


suspension and dismissal of Rama Sastry (a local agent,” of the 
Assam Planters), by the Collector and istrict _ Magistrate of 
Ganjam, thé plaintiff gave up his contentam. that such suspen- 
sion and dismissal were wrongful. | 
(1860) 8 M. J. A, 180, 1:1. 5 
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The remaining facts on which the claim is founded are (a) 
that the Co lecior anda District Magistrate on the 22nd February 
1910 clesed a labour-recruiting depot at Berhampore, that 
recruiting depos having been intended for the accommodation of 
coolies recruitei on beaalf of certain Tea Planting Associations 
in Assam, of which Associations the plaintiff had been appointed 
as agent ; (0) that the Governor-in-Council by a G. O., dated 12th 
October 1910, ratified and confirmed the Collector’s order closing 
the depot till that date; (c) that the Government on the said 
12th October 1910 in she said order made the defamatory remark 
that “the condcct of Mr. Ross, (the plaintiff), was not wholly above 
suspicior.” in the mater of the irregularities committed by the 
local ageat, T. S. Ranza Sastri, on account of which irregularities 
Rama Sastri’s license as local Agent was cancelled by the Collec- 
tor and District Magistrate. 

The learned Chief Justice who tried this case on the Original 
Side dismissed the suit making certain observations in his judgment 
which observations 11 ght be stated as follows, using in great part 
the wors of the learned Chief Justice :— 

1. The Collectcr’s order of February 1910, closing the depot 
to recrviting by tke garden sardars working under the Assam 
Labour and Emigration Act VI of 1901, on behalf of the Assam 
Planting Assoviations was ultra vires. 

2. The Secretary of State in Council is noh legally liable for 
the tortious acts of the Collector of Ganjam or of the Governor of 
Madras in Council. If S. 416 of the old Civil Procedure Code 
really laid down that the Secretary of State can be made liable for 
the tort ous Asts of a local Government or of an officer of that 
Government notwithstanding that the Kast India Company would 
not hav2 keen liable for.such acts, that section is ultra vires of 


the Ind an Legislature, as opposed to the provisions of the Indian 


Councils Act of 1831. If the decision in Vijiayaraghava v. 
Secretary of State for India | holds otherwise, it is no longer an 
authority as cpposed 50 the Privy Council decision in Secretary of 
State for Indiz v. Mcnent 2. See also Shivabha an y. Secretary. of 
State for Inaia 8, In 2 Morley’s Digest 307 Dhackjee Dadji v. 


“The East India Company Sir Erskine Perry held that 


the only ratification which would bind the company was a 


1. (1684) 1. L. R.7 M. 466. 
a 912) I- L. R. iC O. 891 (P. 0.) s.o. 24 M. L.J. 459, 
3. (1904) I. L R. 28 B. dia, 
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ratification by the Court of preprietors itself. This is nota case 
in which a petition’ of right would lie against the Crown. Henée 
this. adtion against the Secretary of State who is not alleged 
to have himself ratified the: Coillector’s. Acts or the local Gcovern- 
ment’s Acts cannot lie. . 


3. In Tobin v> Reg 1, it was held that, independently of 
the doctrine that the king ‘cari do no wrong, the Crown could not 
be made liable for the action of a Government-servant purport- 
ihg to uct under a statutory power conferred upon him because the 


s, = 
Ross 


v 
Secretary:of 
State. for 
India. 
TTP 
Sadasiva 
Aiyar, J. 


action of a Government servant purporting to exercise a statutory ~- 


power cannot be held to be an act done as an agent of the Crown: 
See Shivabhajan v. Secretary of State for India 2. There can be 
no ratification by the principal of such an act, as such an ach was" 
not done on behalf of the principal. . | 


4. As regards the alleged libs] by the Madras Government, 
‘the Secretary of State (defendant) is not liable for reasons already 
‘stated as the publication of the libel was'not (a) made under the 
orders of the Secretary of State, or (b) made on his behalf and 
ratified by him. (See Jehangir v. Seer etary ry of State for India 9). 

5. In Gr ant v. The Secretary. of State for India in Coun- 
cil 4, it was held that the Secretary , of State was not liable for 
the ‘publication of an alleged libel in the Fort St. George 
Gazette as, at all events, the libel was not alleged.to have been 
published maliciously and without reasonable and probable cause ; 
See also Chatterton v. The Secretary of ‘State for India in Coun- 
cùl 5. < 3 


In the decision of this appeal, I shal! confine: myself to the 


following questions on which we aave heard arguments from the 


appellant’s learned Vakil, Mr. C. P. Ramaswami Aiyar:— . 

(1) Whether the Collector’s act in closing the plaint depot 
gave'a cause of action to the plaintiff against the Government. 
‘i 2, -Whether even the Collector and District Magistrate of 


Ganjam who passed the order ane the depot is liable to the 
plaintiff. : 


3. Whether assuming that the remark in the G.O. ‘referred : 


tó in the plaint is libellous and was published, the statement is 





“1. (1864) 88715. J. O. P. 199 at 210. | : (1904)-I. Li R.:28 Br 8t4. 
8. (1908) 6 Lom. L. R. 181. ` (1877) 2 C. P. D.'446 at 453, 
i 5. (1895) P “B. 189. 
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privileged and the Governer-in-Council cannot be made liable sh 
making and publishing that statement. isi 

Ther can be'no doubt that’ the Collector and 1 District 
Magistrate in ordering the closing of the depot intended to use’ 
the pawers given to him by S. 22, Cl. 3 of the Assam Labour and: 
Emigration Act VI of 1901. That clause says: “ Where the Sup- 
erintendent” Gn this c#se the Collector and District Magistrate)’ 
“ considers that any depot is unhealthy or has become unsuitable 
for the purpose for which it was established he may, by order in 
writing, prokihit the use of the depot for the aa and ka 
of labourezs.” D 


Lam clear that the Government cannot be made liable for 
illégal orders made by the Collector and District Magistrate pur-. 
porting to use the powers given by this statute law, the authority of. 
Tobin v. Eeg | followed in Shivabhajan v. Secretary of State for. 
India? being, in my opiion, almost conclusive on this point. The 
District Magistrate whc purported to use the powers- given by the 
statute law cannot be trsated as the Agent of the Government of ` 
Madras nos, can the Government ratify that act so as to make itself- 
liable for that act, because that act was not done on its behalf: and- 
the Government cannot be treated as a principal and the District 
Magistrate as iss agent when “the latter purported to exercise. 
statutory powers. “ When the duty to be performed is imposed 
by law” on the agent. :....... “the employer is not liable for 
the wrong dcne by the agent in such employment.” (See Tobin 
v. Reg t and Nireahe Tamahi v. Baker 8 Before leaving- this 
part of the case I might finally add that on the highest grounds of 
public policy, the Government should not be.made liable for" the, 


` tortious acts of its agen-s or servants except probably for acts done 


in the ccurse of these kinds of transactions, which even an 
ordinary private mercartile firm. can enter into. This, namely,’ 
the civil irresponsibility of Government “for tortious acts” of its. 


‘agents has been assumed as undoubted law in Rajevo v. Rejendro-*. 


and thouga it may be argued that the observation was, obiter, the - 
obiter of tae:Privy Council expressed through the mouth of that 

most eminent jurist, His Lordship the Right. Hon’ble ‘Dr. 
Lushingtoa ought, I think, to be followed by this Court. 








1. (1869) 33 Ta. J. C. P. 204, 210. 2. (1904) I.L.R. 28, B. 814 at 325. 
3. L.E. (1901) A. C. 561 ab 575. 4. (1860) 8 M. I. A. 108 ab 181. 
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I am further:of opinion that tae District Magistrate himself 
even in his personal capacity cannot be mde liable to the plaintiff 
for the order made by him to class:the: :Cepot, though it was an 
illegal order, I shall assume that the- depot was a place which 


was. provided not only by the local agent (who was bound to pro: 


vide’ such a depot ùnder cl. 8 of Rule “1 made by the local 
Government in exercise of the power conferred on the Governor- 
in-Council by S: 91, cl. (b)-of the Assam Labour and Emigration 
Act) but that that same depot was also the depot provided by the 
planters’ gařden sardars, under S 69, el. 1) of Act VI of’ 1901. 
“The illegal order of the District Magistrace affected directly only 
the local agent and then it a‘fected the garden sardavrs ;-the local 
agent’s license having been probably cancelled, he had no cause 
of action against the District Magistrate. Assuming that the 
garden sardars and even. the plaintiff's employers whose labour 
supply was cut off are entitled to sue th» Collector and District 


Magistrate for damages, they have not brought any suit. It is, 


the plaintiff who has lost his expected commission as agent 
that has brought this suit. No malice or fraud or-deceit is 
alleged: as’ against the Collector and District Magistrate. Has 
an agent a right to bring a suit for recovery of damages 
incurred by him ‘against“a person who illegally prevented 
his principal’s’ garden sardars from. taking their coolies to the 
Emigration depot if the tortfeasor is not proved guilty (a) of 


personal malice directed: agiinst the agent or of fraud or deceit- 


(b) or, if it is not: proved that bis object was to injure the, plain- 
tiff's legal right (to receive commission from his employers for 
coolies sent’ through the depot) ? -The Collector and District 
Magistrate was under no obligation-creatéd by contractual, statute 


or any other law to the plaintiff in th= plaintiffs individual . 


capacity. The Collector's action in closing the depot was passed 
against the local agent directly and indirectly against the garden 
sardars and still more -indirectly against she planters. | So far as 
that action affected the plaintiff's pocket, if did so in the third or 
fourth degree of remoteness, so to say. Passages from some of 
the judgments, in well known cases of Lumley v. Gye t, 1, South 
Wales Miner's Federation v. Glamargon Coal Co. 2, and Quinn 
v. Leathem 3, might be quoted (and they . are usually quoted in 





1. (1853) 2 E. & B, 216. a (1905) A. C. 289. 
; 3: (1901) A.C. 495 at 519." piu g 
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those cases waere a persen who is not directly affected by an 
alleged ftorticus act’ seeks to recover damages) which passages, 
taken apart from the’sontext can ingeniously be interpreted: to 
support claiins by a person most remctely connected with the 
wrongful act, fcr reccvery of damages of as remote a kind. (Sée 
the observations of Lord Halsbiry in Quinn v. Leathem 1, itself 
as ‘tothe rigkt mods of ‘interpreting such passages). As Mr. 
Justice oyce put it in National Phonograph Co., Ltd. v. Edison Bell 
Consolidated Phonograph Co., Ltd. 2,“ What was said was never in- 
tended to be, and ought aat to be, treated and construed as an‘article 
of & Code or a section of an Actiof Parliament. ” In Allen v. Flood 3, 
six very learned Law Lords formed the majority and three other 
learned ‘lords including Lord’ Halsbury were in the minority. In 
Quinn v. Leathem, 1, tae House of Lords, lead by Lord Halsbury 
withaut overruling Allen v. Flood 3 explained its real effect. ` Even 
Lord Halsbury who seems to have gone furthest in his judgment 
in Allen v. Flood 3 in “avour of the- claims of a plaintiff who is 
injured’ by tke Jefendant’s bringing about, a breach of -relations 
between plainti€ and a third party said that the defendant should 
be held liable if he “ r2aliciously and wrongfully with intent to 
injure the plaintiffs irtimidated and coerced” the third’ party 
“ not to’ enter into cortracts with the plaintiffs.” (I need not say 
that the question of reroteness of damages is much more strictly 
considered agairst a plaintiff who makes a claim based on other 
torts committed by e defendant than the tort’ of inducing a 
breach ‘of contractual relations of a.third. party with the plaintiff. 
Even as regards cases of the procuring of a breach’ of contract. 
See Bigboy LD. J. in Exchange Telegraph Company v, Gregory d 
Co. + and Jusuce Joyces remarks at page 350 (1908) 1 Ch. 

In the present caue, there is not a word in the plaint to in- 
dicate that the Collector and District Magistrate in closing the 
depot malicious:y inteaded by his order to hit at the plaintiff's 
right to the benstit of tae commission obtainable by the: plaintiff 


„from the plaintiffs enzployers, or that the Collector-and District 


‘Magistrate was actuatec by any in direct motive directed against 
the plaintiff. Iam clem that even if the garden sardars and 
the. planters have claims for damages against the Collector (on 
which I express no opinion), the plaintiff who is an agent of the 








1. L-R. (1901) A. C. 494 at 610. 2, (1908) 1 Gh. 385 at 349. 
8. L.R. (1898) 4.0L ` „4, (1895) 1Q. B. 147 at 157. 





“PART VII.) THE MADRAS LAW JOURNAL REPORTS. , 287 


planters has no legal; claim to recover Jainages for any’ injury ~ g 


, caused to himself pecuniarily and not to ais employers. 

On the question of the alleged liabilizy of the Governor-in- 
Council for defaming the plaintiff, I have nothing to add to the 
reasons given by the learned Chief Justice (in which I concur) for 
holding that the Governor-in-Council is not liable for publishing 
words concerning the plaintif in the course of the oficial duties 
of the Governor-in-Council when it is nót alleged that the publica- 
tion ‘was made maliciously and without reasonable and probable 
cause. 

In the result, I would dismiss the apreal with costs, 


tf 


_ Two Counsel certified. 

Bakewell, J. :—By virtue of S. 3 of the Assam and Labour 
Emigration Act, 1901, and the notification of the Local Govern- 
ment made thereunder, all persons are prchibited from recruiting, 


engaging, inducing or assisting any native of India to’ emigrate ' 


from certain parts of the district of , Ganjam to any labour 
district of Assam, otherwise tban in, accordance with the pro- 
visions of chapter IIL and IV of the Acs; and under $S. 164 of 
the Act any person who knowingly does «1 attempts to do, any of 
the acts so prohibited is punishable with mprisonment ‘or fine or 
with both. Under 8. 4 of the Act, the Local Government has 
appointed certain of its officers by virtue of their official position, 
to exercise thé powers and p:rform the daties therein mentioned. 
The general scheme of the Act is that the acts mentioned shall 
only be done by particular persons duly | censed by the ‘specified 
‘authority, under the supervision and contzol of specified officers 
‘and in a particular manner; and the different. classes -of licenses 
and their Te pechive powers and dutjes are carefully enumerated 
and described. . 

The Act frovis that every. KAN nisan steal. bs 
brought by the recruiting -agent before < registering officer, but 
. the local Government has enabled certain licensees termed “local 
agents” to perform the duties of this offiser. The ‘local agents. 
represent the employees of the emigrants in all matters connected 


with the supervision of’ garden. sirdars ‘under chapter IV of the - 


Act (S. 64) the garden sirdar being a person employed on an estate 
and deputed by his employer to engage labourers (8.°2, (1) (h). 
Every garden sirdar is bound under S. 62 to provide sufficient 
and proper accommodation in a suitable p-ace for the’ labourers or 
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persons intending to become labourers, collected by him and 
under S. 68 to produce them before tae registering officer. 
_. The plaintif owns a building at Berhampore, in the district 
of Ganjam, which has been used by numerous garden sirdars 
working im ths district as a joint depot for the accommodation of 
the labourers collected by them. In his evidence, the plaintiff 
said, “the depot belongs to me. I purchased it. I own the 
building. I did not rent it to my employers I bought it out of the 
commission paid to me............... Now ithas been passed asa 
depot under chapter IV of the Act since 1908. It is a place of 
accommodation which sardars are bound, to maintain. 

Tne plainti f holds powers of attorney from various tea com- 
panies and superintendents of companies owning tea gardens in 
Assam, who are ‘emplovers’ within tae Act: an ‘employer’ being 
the chief person for the time being ir charge of any estate upon 
which lakourers are entployed (S. 2 (1) (f). In his evidence the 
plaintit said that the superintendents were resident in Assam and 
the chief authorities on the spot ; ‘they hold powers of attorney 
from the companies. In 1906, I held a contractor’s license. 
I gave it up that year. Since then Ihave taken no licence. 
I first began to work with local agents about October or November 


"1906, if T remember -ight, and continued up to the present 


time, I was working wih local agents.’ In paragraph 3 of his 
plaint, he alleges that various labour employers in Assam have 
nominated him ‘as ther emigration agent for the Madras Presi- 
dency for zhe purpos2 of securing coolies for labour on the several — 
tea estates, The plaintiff holds general powers of attorney from, 
the severa. companies aioresaid and ky agreement with them is 
entitled to be paid Rs. 7 for every cooly recruited by him;’ and 
in paragraphs 8 and 11 he says ‘Te plaintiff has several local 
agenis working undar hin.and several garden sardars engaged in 
reeruiting................ me Both the sardars and the local agents , 
mentioned above and working on behalf of the various tea Com: 
panies ani employers 0: labour are placed under the directions 
and superiatendeac2 of she plaintif aad work under him subject 
to his orders. And.the depot mentiored above is also maintained 
under his supervision and control.’ 
In kis evidence the plaintiif speaks repeatedly of ‘ my local 
agents’ ‘my depot’ and ‘ my business.’ 
In February 1910 she District Magistrate and Superintendent | 
of Emigrants, suspecting that the local agent at Berhampore was 


z 
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collecting coolies.from parts of the district of: Ganjam. in which 


recruiting was absolutely prohibited under the Act, suspended his 


licence and issued orders to the local officials to close the plaint 
depot, which was under the superintendence of this agent., The 
plaintiff claims that these acts of the Magistrate.were unautho- 
vised and ultra vires, that they have resulted in stopping the work 
of emigration, have ‘ interfered seriously with plaintiff's business’ 
and have prevented him from earning his commission of Rs. 7 per. 
head of adult cooly remitted and forwarded to Assam under his 
supervision and of the local agent.” - The plaintiff in his cross- 
examination and his Vakil in his argument before.us, contended 
that he was-in the position of an employer, and not one of the 
agents mentioned in the act, but a kind of diplomatic agent bet- 
ween the employers and the local authorities. It is, however, 

perfectly clear from the allegation of the plaint and the-plaintifi’s 

evidence that he has been carrying. cn the business of a wholesale 
emigration agent and supplying tea planters: im --Assam with 
labourers at a fixed rate per head, and that the injury which’ he 


_ complains of is the damage caused to his own business. - 


I think that the act contemplates only two classes of persons 
to whom it shall be lawful to carry on this business, namely the- 
ernployer, and the employer's licensed agent, and that the plain- 
tiff is not included within either of these classes and was therefore 
prohibited from carrying on this business and was ‘criminally 
liable for so doing. The only argument of the learned Vakil for 
the plaintiff when this aspect of the case was put to him was" that 


- this point was not taken before the learned trial Judge, and that: 
argument might avail him in most cases; but this court cannot . 
“possibly ignore the’facts that the plaintiff has been carrying on an- 
illegal business and that his complaint is that the defendant and. 
` his agents have interrupted its course and: pravented him ‘from 


reaping its profits. I am of opinion that this suit might have 
been dismissed on the ground that the- plaintiff = mo right’ of 
action in respect of an illegal business. ~ - + 

- If the plaintiff's contentions were correct, and'he should be 
considered to be in the pċsition of an empleyer I -am ‘still of 
opinion that he has no remedy. His Vakil has -abandoned the 
first part of the case, the suspension and subsequent dismissal of 


. the local agent, and has relied upon the closing of the plaintiff's 


depot, and the latter act did not result in any direct damage to 
the plaintiff or his employers. The plaintiff has not shown” 
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that the zarden sardazs could not accommodate their labourers 
in other suitable places, and could not register their coolies with 
the Government regisering officers, and that the business of his 
employers could not be carried on without using this building, 
and the svidence goes to show that the stoppage in the flow of 
emigrants resulted from the plaintiffs attempt to continue the 
system cf registration by a ‘local agent, and the resistance 
thereto cf the District Magistrate. The latter’s power of appoint- 
ing local agents is discretionary, (S. 64 (1) ) so that the plaintiff 
could not base his claim upon a refusal to appoint. It has not 
been shown that the District Magistrate was aware of the terms 
of the coatract between the plaintiff and his principals, or of the 
manner in which a stcppage of the flow of emigrants would injure 
the plaintifi. The orly evidence on this point appears in Mr. 
MacMichael’s cross cxamination,‘Q. You know that by this 
order (that is to close tae depot) you would not only be causing loss 
to these tea asséciaticns but also: to Mr. Ross personally? A. I 
knew in a general way that Mr. Ross was commonly interested. 
Q. And therefore thet he would be financially a loser by this 
order? A. Probably.’ 

The District Magistrate cannot be presumed to have known 
that the plaintiff was remunerated in a manner which suggests an 
active recruitment of abourer by him, and an infringement of the 
ptovision of the Act. The doer of an unlawful act is liable for 
its ordinary consequences, but not for consequences, which he did 
not arc could not reasonably be expected to foresee (Sharp v. 
Powell 1), and I am cf opinion that the District Magistrate could 
not be expected to foresee that his act in closing the depot would 
result in so injuring she business of the plaintiffs principals that 
further Jamage woulċ result to the plaintiff himself. The obser- 
vations of Lord Peazance in Simpson v. Thomson? relate to a 
negligent act, but indicate the manner in which the court will | 
limit tke liability of tortfeasor. 

I em of opinion that the plaintiff has failed to show that the 
damage complained of was the consequence of the Magistrate’s 
act, and that in any case it.is too remote to give a cause of action. 

I agree with the judgment of the learned Chief Justice with 
respect to the claim for damages for defamation and with the 
order proposed by my learned brother. 


— pa 


1. (1872) L. R 7C. P. 258. ~ 2 (1877) L.R. 8 A.C. 289. 
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IN- THE HIGH COURT OF J UPR AT MADRAS. 


| ‘Present :—Mr. J ustice, Spencer and Mi. Justice Goutis 
Trotter. 


Ullattil Kalathil Nethiri ; ANG 1. Appellant * (Plaintiff). 
-v i 
Mullapulli Gonian Nair and otaers ... “Respondents 
(Defendants). 


_ Fr ua cheritable— Uralans —EHxec ution—Deeument drawn for exeoution by all 
—Execution of document by the majerity —W hether operative—Intention;-Pay- 
ment to oneo f serer al trustees—No authority to recsive—Validéty—T rusts Act, S. #2. 


The majority of a body of chatitatle trustees can legally bind the whole body. 
Wilkinson v. Malin 1 In te Whiteley and Bishop of London v. Wahan -2 anā 
Feramath v. Lakshmi 3 referred, 2 


aw 2 wêsi 


Tt is a question of intention in erch Case whether a ‘document drawn up.for 
execution- by several persons was to be operative only all should execute it, or 
otherwise. Sivasami Chetti v. Sevugan Chetts + Latch v. Wedlake 5 referred. 


Where there are several trustees. paymens.to one of them who’has no authority 
either actual or, by estoppel to receivé aid give discharge is nut a valid payment. 


“Any trustee or trustees” iu S. 42 of the Trust¥ Act’mean the trustee where 
there is only_one and all the trustees waere there are more. 
_ Ram Babu v. Committee of Rameshwar 6 dissented from. 


4 


» Second Appeal from the décree of District Court of South 


Ad. 


Malabar in A.-S. No. 306 of 1912 preferrec against the decree of 


the Court of the District Muns. f of ree in O.S. No. 29 of ; 


1911. 1 ee 
. [The facts are satos y stated in ie judgment). 


0.7. Anantakrishnaiyar, and Hromon Unni for Appellant, 
Two questions arise for your Lordships’ s cansideration. (1) Whe- 
_ther when the majority of trusiees decide to grant a lease of trust 
property after giving notice to the remaining trustees of their in- 
tention.to do so. and subsequenzly. grant a lease, such leaseis valid: 
(2) Whether the receipt which: the defendants 1 to6 had obtained 
from two of the trustees only is valid and binding on plaintiff. 
Sivasami Chetti v. Sevugan Ghetti £ , Which is telied on by the 
Courts below in support of the: È view that Ex. B is invalid because 


L 





2 A. No. 489 of 1918 l . 80th July 1915. 

. (1882) 2 Tyrwhit 644. 7 0O07 2," (1910) 1 Gh. 600. 
A (1982).1. L. R. 6 M. 270. 4. 11901) I L. R. 35 M. 389. 
5. 11A. GE. 959. . . 6. 11899).1 Bom. L. R. 667. 
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9th defendant did not foin im execusing it, is inapplicable: The 
case in Swasami Chett: y. Sevugan Chetti 1, was one of incom: 
plete contract, My sukmission is that in the case of public trusts, 
the majority of trustees can act so as to bind the trust, notwith- 
standing zhe dissent of the minority - : g Ea 


See 3. A. 700 of 1913. saban Laws ox ngland, yal: 10 
p. 400, 8. 719. 


Wish regard to tae second question, the law is that in the 
case of public trusts, payment to be valid must be made to the - 
majority ‘of trustees. Ex. I, though executed by three trustees, 
was really executed only by two, because the finding of the Court 
of first Irstance was tat the third man was not a trustee at all. 


[Cortts Trotter, « KN cannot a trustee sign öy- his 
‘agent ?] < 


He can ; but the evidence is to the effect that the 11th defend: 
ant’s Arandravan wes claiming against the lith defendant. 
For authority for the position that payment to the, majority only 
is good, see Perry on Trusts, Vol. 1, Ss. 412-413. Teramath v. 
Lakshmi 2, Kunhan v. Moorthi 8, Lawin on Trusts p. 290. 


The Courts below are wrong in holding that payment to any 
one of ths trustees is valid. The decision of the Full Bench that 
payment tc one of two payees of a promissory note is a good 
payment is inapplicabls to this case because ‘the question here-is 
as to who is entitled tc receive the money. ` ok 


G. &. Bamachandraiyar for respondents. “The law is that 
one of several joint promisees is entitled to give a good discharge 
to the promisor. The case of trust is no exception to this rule: 
at least in cases of renis and dividends. This is the stricter rule 
of the English law. In India, however, the rule‘is not- confined 
to those two cases. The distinction is peraan out in. annak 
v. Comumatkeg of Rameshwar 4. 


* Ordinarily one trustee has power to receive ‘money payable 
to the trust. If, however, his power is withdrawn and the With- 
drawal is communicated to the -tenant, paynient-made- by-- him 
thereafter to that trustse is not valid. In this éase, there is no 


1; (1941) I. L. R. 25 M 889. 2. (1882) I. L. R. 6 M. 270. : 
8: (19-0) LG R. 3X. 408. ; 4, (1899) 1 Bom. L. R. 667. 
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allegation on the- other side that the powst of the 9th and 12th 
dafendants was withdrawn and thas the-wihdrawal was. commu- 
mjohied to defendants 1 to 6- before payment: poot oe Ze 


See Lewin on ee (LOth Ed.) p. 241. Godefroi on Trusts 


_(Qnd Ed.) 3 p. 231. The cise may be. looked at from. another 


aspect. The relationship between the tenunt and his landlord is 
purely contractual and the mere fact that she contractees happen 
to be trustees of an institution will not taxe the case out of the 
rule of law applicable to payments by a promisor to one of several 


’ joint promisees. See Annapurnamma v. Akkayya 1. 


= QFY. Anantakr ishnaiyar in reply. -The decision of thè F F.B. 
does not apply, because in.the case of a lezse by several trustees 


of a trust, there is only one promisee, viz., she trust. S. 45 of the 
Contract Act is therefore inapplicable. Further the full bench | 


decision refers only to cases of promissory notes and mortgages, 
It was not a case of a trust at all. 


Rambabu v, Committee of Pamatau 2, was a case of 
delegation of management ‘to one tristes, - Balsbury Vol. 28 
p. 143 shows that such delegation is. not invalid. The onus is 
on the respondents: to show that payment to two -of.the trustees 
only is not a collusive one. The courts below are wrong in 
throwing the onus on the „major: ‘ty oÍ tae trustees Of on the 
assignee from them. eae 


[Coutts Trotter, J. —Rambabe v. Com-nittee 6f Ronen: 2, 

does not quote 9. 42 of the Trusts Act righsly at all, That section 

makes it clear that when there are more trustees than one pay- 
ment must be to all of them. | 


_([G. S. Ramachandraiyar referred to P Ch. app. » 458) ° 


Lewin at p. 298 also says that in’ case of rece ipts; an executor 
is in a ditferent position from ‘that of a trustee. 


- Coutts Trotter, Teati “your contention is right, must youl 


not “say that 36 M. 544 F.B. is wrong? 


: My submission is that it is ccrrect, but inapplicable because 
there is only one SONA in oe case of a trust, Viz, the trust 
itself. 


(4918) 1 L. R..85 M. f. 544 (651), F. B.S. C. 34 M. L. J. 888, - 
2. -, (1899) 1 Bọm L. R, 667. A 4 
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[ Spencer, J :—Tkat may be so.i? there is no contract. Where 
there is a contract between the truste3s and a stranger, the trustees 
are the ccntractees and payment’ to cne of them omes within the 
ruling of the Full Bench.—] 


aye 


- See d4nnapurnamma v. Akhaya 1, 


"Again if the law is that ona o? several trustees alone cah 
receive payment and give a` good d scharge, it must follow that 
other trustees cannot deprive hin of that power without his 
consent, l 


G. 5. Ramachandraiyar.—The words “a trustee” include the 
body of trustees if there are more than one, because the, singular 
includes the plural. Bat the expression “any trustees” can only. 
mean one or some of the trustees wkere there are more than one. 
It cannot mein the ertire body of trustees. Hence 5, 42 of the 
Trusts Act is in my favcur. See also Perry on Trust Vol, 1 8. 334, 


Underhills’ Law of Trusts and Trustees at 305 art. 51. 


C. F. Ananthakrishnaiyar reverred to Underhill p. 292, 
S. 50. f i 


The Court delivered the following 


. Judgment :—The Facts of this case are S MANON clear, and 
can 1 be shortly stated as follows:—Defendants 9 to 13 are the 
uralans or trustees of a temple known as the Tirwvegapwra Deva- 
swom, anc the lands referred to in tke suit are the property of the 
temple, and at the pericd material to this suit the management ` 
of the property of tke temple was vested in the whole body of 
uralans. In 1994 the lands in quession in this case were mort- 
gaged to the Ist defendant on behalf of the tavazhi of Defendants 


_ L. to 6 with a corresponding obligation on them to pay certain 


rents and revenues whils in possession to the uralang (Exhibit A). 
In this state of things, the ninth defendant who appears fer some 
reason tc have been on had terms with his fellow uralans, 
brought a suit against them, obtained a decree, and attached ` in 
execution the moveables of the. temple, including the vessels and 
jewels nezessary for the performance of the daily. worship. Ib 
thereupon became an urgent matter to free the vessels and jewels, 
and the plaintif came forward with tae requisite funds. Meetings 





1. (1 12) 1. i. R. 386 M at 549. s.c. 24 M. L J. 333. 
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of the uralans were held which the 9th defendant though sunis 


moned refused to attend, and it was agreed that the. plaintiff 
should be reimbursed by making over to.him certain: of the rents 
and revenues due under Ex. A. For this purpose a karar was 
drawn up, Exhibit B, and it is on this document that he brings his 
action, As drawn up, the contracting parties are expressed to be 
all the five uralans of the one part and the plaintif- of the other 
part; but the 9th defendant could not be got to execute it and in 
fact never-did execute it. Finally it was executed by thé remain- 
ing four uralans on- the 24th April 1909 and handed to the 
plaintiff, who forthwith paid into Court the monies ‘necessary 
to release the moverble property of the temple. When the plaintiff 
endeavoured to recoup himself'by ccllecting the monies due-to him 


under Exhibit B, he was met by a refusal based upon various . 


grounds and among them the allegation that the moniés had 
already been pvid to defendants 9 and 12, and in support of this 
` allegation a receipt was produced, datzd 27th November 1910 and 
signed by defendants 9, 12 and the anandravan of the 11th defen- 
dant tarward (Exhibit I). He thereupon instituted the present 
suit; so far hẹ has failed in both Courts below, and he now 
comes in second appeal before this Court. No one conversant 
with the facts of this case can fail to entertain strong: suspicions 
that the alleged payment to the 9th and 12th defendants was & 
fiction, and.Hix. I a shn document concocted to defeat the plain- 
tiffs just claim; and that was part of his case. in the Courts below.” 
The manner in which this issue was treated below is most cursory 
aud unsatisfactory ; however, bosh Courts hav: found that the 
payment was made ; that is a finding of fact in support of which 
there was no doubt some evidence, and we must accept it here. 
That being so; two questions only . arise for our decision... First, 


was Ex. B. a valid. document or- was it vitiated bys ‘the fact 


that’ only four of the five contracting trustees executed. if ?; and 
secondly, was the payment evidenced by Exhibit -I, a. good dis- 
charge to the defendants from the plaintit's claim ? At one time 
@ third point was suggested, viz., that Exhibit B, only affected an 
assignment of an actionable claim} but this was not seriously 
pressed,.and is at once refuted by ar examination ‘of the- dccu- 
ments, As to the first point, the law is well settled and. clearly 
understood both in this.country and in England. The majority 
of a body of charitable trustees can legally bind the whole 
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body (Wilkinson. .v. Malin. 1. Ja .re Whitely: Boka: of 
London v.. Wkitely .*, :and Teramath v. Lakshmi: ?,)-- bub 
jfa document is'drawn up. im the name of all, and it .is the 
intention of the parties that. all should execute it, it “will: be in- 
complete and inoperative’ till all have done so. See. Sivaswami 
Chetty v. Secgam Chet2i:4, Latch v. Wedlake 5, It. is a. question 


. of, fact os to what was the intention of the parties. In this | 


case the Distrct Mcnsif has fcund as a fact that they 
intended she document to be. executed by all the five trustees, 
and the District Judge bas accepted hs finding ; if there is evidence 
to suppers that finding. we cannot imterfere with it in second 
appeal. . If thers, was. ro evidence to suppcrt it, it is our duty to 
sét it aside. Ubon a carefu) consideration of the facts, we think 
that not-cnly was there no evidence in support of this finding, 
but. that all she avidenæ points wholly and conclusively.the other 
way. The d-cument was drawn up certainly as early as the 17th 
March 1909, as on thet day-the four trustees sent an urgent 
notice to the 9tk defencant informing him that it was drawn up, 
that his signature to iè was required, and that if he did not sign 
it,the other four would sign it without him and “ gave it the same 
effect as if. hə had also taken pari” (Exhibit’ C.). Another 
equally urgent notice in similar berms was sent to the 9th defen- 
dant.on the Sth Apri], Exhibit. C.). As he did not answer these 
communications, the document was executed by the other four 
trustees on the £4th April and handed to the plaintiff, who there- 
upon påid the money ir satisfaction of the decree. The Judges 
below have beem misled by an answer. in the plaintiffs cross- 
examination, which appears in the deposition as follows :—‘ the 
intention when Exhibit B. was wristen was that 9th defendant 
should also execute it.” That is doubtless perfectly - true ; but 
the learned Jtdges have overlooked the fact that more than.a 
month elapsed: betweer the writing cf the document and its execu- 
tion; that during that month the 9th defendant had been 
asked repeated-y to sign, and had failed to do so, and that 
the: remaining uralans had announced their intention of 
signing themselves and delivering the dccument to- the plain- 
tifi. The inteaticn of the uralans is sufficiently. evidenced 








1. (1829) 2 Tyrwhit, 54s- ‘ 2. (1910) 1 Ch. 600.” 
3, (1882)I L h,6M.270. | : 4. (1901) I. L. R. 235 M, 889. 
- +5.. ILA. & EB 929. 
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by theit own words in Exhibits C; and C-2 ; that of the plaintiff 
- is equally manifest from the fact that as- scon as. he got the docu: 
‘ment signed; he ‘parted with ‘his money. -We think that there 
was no-evidence -to support the finding of the Lower Courts, and 
we.seb ib aside and declare. Ex. Bitto bə a valid wun binging 
document. - ae e E pea ag. SEG 


"There veinaing the question as tio whetaer the payment to two 


"of the fivé trusteés is a valid Piyment. Taere is no doubt that even 


one out of many trustees cin receive and give, a good discharge, for 
rent and similar payments of-income, if he has or is held out ‘by 
his ‘co-trugtees as having authority to do-so. Here it-is not 
contended” that the two uralans hac any such authority actual or by 
éstoppel. But it is said that ‘though: ‘the “Indian Trusts: Act’ does 
not apply tö charitable’ trusts, its provisions should guide us‘by 
analogy in matters of this scrt ; ard that was the’view ‘adopted ‘in 
Rambalu v.. Committee of Rameshwar 1; and that, S. 42 of the 
Indian Trusts Act if applied validates this payment. .The Court 
in that case (Jenkins, C. J. and Ramade, J.: applied the provision 
of 8. 42 of. the Act to a case of a charitable trust ; and- proéeeded 


“to give an interpretation of the section. -It rung ag follows : + 


|] 


“Any trustees or trustée may give a receipt in writing “for 
any money, securities or other ` moveable property ‘payable, 
tiansferab’e or deliverable to them or him by reason; “or in ‘the 
exercise of any trust or power ; and, in the absence of fraud, such 
receipt sh ll discharge the person paying, transferring or deli ivering 


the same therefrom, and from Seeing to ths application theréof, ‘or 


being accountable for any löss or misapplication thereof. H 


“It will be noticed from the report of the Bombay case that 
the learned Judges quote the section as beginning “any trustee 
may”, whereas the words are “any trusiees or trustees. may.” 
They . proceed to interpret the section, as meaning that any 
number of a body of trustees.may give an effectual receipt for a 
payment made to him solely.: We do not agree with this decision, 
and we-do not think that the learned judges would have decided it 
“as they did, if their attention had been drawn to the sections of the 
English Statutes upon which the Indian section. is modelled. 
These sections are 23 and 24 Vict. ©. 149, S. 29; 22 and 23 Vict, 
C. 85, S. 33; and 44 and 45 Vict. ©. 41, S. 86. Before the first of 
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those enactments, a person who paid money over to trustees was 
responsible to the cesti que trust for sezing to the proper appli- 
cation tto the trust of the monies so paid. The object of the ' 
English sections (their purport is the same, but they apply-to 
different classes of truss). was to put an end to so great a. hardship, 
and to discharge those who in good faith paid trustees from any 
further responsibility = to the disposal of the monies, Such 
being the origin of the English sections, we think it is clear that 
on thbir true construczion the words “any trustee or trustees” 
mean “ the trustee whsre there is only one, the trustees where 
there are more ;” and we sée no reason for applying a different 
construction to the words. of the Iudian Trusts Act. Accordingly 
we hold that te payment to the-9th and 12th defendants, and the 
receipt, Exhibit I, failed to discharge defendants 1 to 6, and 
leaves them no answer to the plaintiff's claim. 


The appeal is allowed with costs in all courts, -and the 
plaintiff must have a dscree in the tern of his plaint except 
as regards the rent due for the Malayalam year 1080, which is. 
not now pressed. In default of payment within 6 nee, the 


properties in suit must be Rold, 


1 
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PRIVY COUNCIL _ 1p t 
iit siot Haldane, Lord Shaw, Sir George F Barwon, ee 
Sir John Edge and Mr. Ameer Ali. ze TERN 
[On Appeal from the High Court at Bombay.) k 
Merwanji Muncherji Cama and another- TA Appellants, * 
o v. - 
The Secretary of State for India in Counc] ... Respondents. 





b - ' P, C. 
Bombay City Land Revenue, Act II of 1876---Ooject—Register of tétles—Ins- ee 


pection by public—Sanadi or quit and ground rent tenure—Estoppel against, Merwanji_ 
Government as to—~Cerlified extracts stating tenure ta he quit and ground rent— Munoherji 


Notice by Collector requiring payment of ground reni—Parties not attaching im- v. 
portance to dif ference—Hf fect of —Interpretation of purpose of the Act. gra? A 
A advanced certain sums of money by way of mazigage on some lands situdted. ` India. . 
in the town of Bombay. His representatives. a firm af surveyors, examined Laugh- 
ton's Revenue Survey Register and entries in the Col.cesor’s Rent Rolls at the Col- 
lectorate in both of which reference to grant of Sanad in respect of lands in question 
in 1824 was mentioned. Certified extracts were obtained : but one of them omitted 
~ any mention of the Sanad and wrongly spoke of thc title as Rent Roll of quit and 
ground rent. The notice in which Collector required the payment of quit and 
ground rent at New Town was also got from the mortgagor. A second advance 
was made and the solicitor employed inspected zhe ` title-deeds and certified 
extracts and the records at the Collectorates with a mention of Sanad of 1824. In 
1908 the Collector for the first time ‘described the lerds as Sanadi instead of quit 
and ground rent land as heretofore. The mortgagee in pogsession after protest to 
the Collector instituted the suit fora declaration thas the Government was by the 
conduct of the Collector by reason of the mistakes m the certified extracts and ’ 
the notice estopped from denying that the land was qa:zt rent tenure: 
Held, that the object of the Bombay Oity Land Revenue Act II of 1876 by, 
which the Colleztor is required to prepare and keep a separate register and rent roll 
of various lands, is to ascertain who is liable for tha payment of rent and not to 
provide for registration of title, the provision as to inspaction by the public being 
merely intended to enable them to find out whether they were properly assessed 
and as such the statements in the registers could not operate as an estoppel against 
the Government. 
Held, further that in order to interpret a section of an Act, the Act must be | 
read as a whole and ita purpose ascertained. 
Held, also, that a statement as to the nature of zhe tenure to the difference in 
which the parties attached no importance cculd not operate as an estoppel as to it. 


Appeal from a judgment and decree of the High Court of 
Bombay dated March 25, 1912, affirminga judgment and decree 
of the High Court in its ordinary onemi Civil jurisdiction, dated 
July 15, 1911. 








*R29th June, 1915, a ai, “tes . 
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The old quit snd ground rent tenure has prevailed in 
the old town. of Bombay outside of, and adjacent to the “Fort. 
In or about the years 1803-1805 the Government decided to 
remove in large measue the occupiers of those holdings from that 
locality, and those that were ejected were granted fresh tenure 
under Sanads in the New Town or Camatipura. The lang in 
question was originally so granted. A rent-roll of all tenures 
whether (1) pension and tax, (2) ` quit and ground rent, or (8) 
Sanads, was kept in tha office of the Collector, under the heading - 
“Rent Roll of lands situated at New Town or Camatipura, and 
this practice continued up to.the year 1876, when Bombay Act 2 
of 1876 was passed. A new rent-roll was opened under the 
heading “ Rent Roll, of quit and ground rent land” and in it 
were entered tenures held on Sanads as well as the quit and 
ground rent, No dissinction was recognised between these two 
classes of tenures, and it was generally believed that neither class 
was likely to be resumed. In 1904 the Government increased its 
right to resume certain Sanadi land in New Town in Bombay, 
and succeeded in establishing its right which was contested in 
the Courts. In 1905-6 Government made a special investigation 
into the lands held under Sanads and in 1908 opened a new and 
separace rent-roll for such lands. The Collector altered the 
form of the rent reéeipt granted to those who held lands by virtue 
of Sanads, by describing them as Sanadi. The plaintiffs, through 
their solicitor, addressed to the Collector and objected to this being 
done, and den:vnded that their land should continue to be describ- 
ed as quit and ground rent which the Collector declined to do, 

_  The.plaintits ther. instituted the present suit against the’ 
defendant No. 1, the Secretary of State for India and the defen- 
dant No. 2, the plainti€’s mortgagor, to obtain various reliefs by 
way of declaration and injunction. The substance of the plaintiff's 


- claitn briefly was that cwing to representations contained in three 


extracts from the recorcs of the office of the Collector of Bombay, 


_ a notice issued by the Collector of Bombay, and “bills of the year 


1901, the plainti'fs weze intentionally caused or permitted to 
believe that the land in suit was a quit and ground rent tenure, 
and therefore, that by reason of such representations made by his 
agent, the Collector of Bombay to` the plaintiffs or their mortga- 
gor, or their agents, the suid defendant No. 1, the Secretary of 
State for India, was now estopped from denying that the said 


2 


PART VIL] TAB MADRAS LAW JOURNAL REPORTS. 301 


lands were of the -said tenure and from asserting that.. they were 
really held under a Sanad of the.3rd-of February 1824. -Hurther, 
` the plaintiffs contended that by reason, of tae defendant No. Land 
his servants having stood by for so long a period -and .permitted 


his predecessors-in-title and himsel? to deal with and trafic in-the | 


said lands as of quit wad ground ren; bznure, the -sid first . defen - 
dant was now cquitably estopp2d from azsariing that. the land 
“Was not of that tenure or attempting to rasum2 ib as being held 
under the Sanad; Plaintiifs further contonded that they or their 
predecessors-in-title have acquired a right oy prescription against 
defendant No, 1 to.the' said land which thay were entitled, to hold 
‘henceforth upon quit and ground rent tenure, 


The defendant No.. 1 contended tht he was; not: bound i by 
he’ representations of the Collector cf Bombay relied: upon 
by the. plaintiffs, even assuming: that each and. all. of. those 
declarations were made, as and when alleged ‘by the plaintiffs, 
because ib was not within the competerce of: the -Collector of 
Bombay to vary. the tenure of vlands under kis control nor, 
therefore,.could any representations. waich’.h2 might have made 
intending to have that result, be. witht. . his: competency and, 

therefore, binding on the defendant No. 1 by way of estoppel. . : 
l The High Court in its: Original Civ! Jurisdiction, held that 
the defendant No. 1, the Secretary of Sze, would bs bound and 
estopped by the represzntations of the Colléctor in. negligent 
breach of his-statutory duty, which were made with the intention 
‘and efect of inducing thé plainti‘fs to believe that the land which; in 
fact, was Sanadi was of a quit arid grount rent tenure ; but on the 


- _ merits it decided against the plaintiffs wlo appealed to the High 


Court, The High Court on its Appellate Side disagreed with the 
judgment of the original “court. and heid that the Secretary of 
State would not ba bound or estopped by acts or omissions of the 
Collector, amounting to negligent -representation in breach of 
„his statutory duty. In the result the appeal was dismissed. The 
i appe tlants then appe vled to the Judicial Comittee in, due course. 


P. O. Lawrence, K. Ġ., Raikes and Lowndes appeared for the’ 


‘appellants. By Bombay ‘Act If of 1876 3. 39; the Collector “was 


under a dut y to prepare and keep | a separate register and rent roll ‘of - 


„every description of land, according to eae nature and terms óf the 
_tenure on -which such land was held. 3. 40 provided” that the 
Same wo uld be. pen to inspection, of he i and, that. “certified 
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extracts and copies thezeof should be given to all persons applying 
for the same. Extract: were obtained which were legal evidence 
of the contents of the rent rolls under S. 77 of the Indian Evi- 
dence Act LE72. Inthe extracts, the land was described.as of 
quit and ground rent tenure. The representatives of the mort- 
gagees who wanted to investigate the title of the mortgagor were 


-misled Ly: the entries and the. notice which the Collector 
sent to the latter in respect of the rents due. The appellant 


deposed fhat he would not have advanced the amount if he had 
known tkat the land m question was Sanadi and the, solicitor 
swore thet he would not have advised his client to make the 
advance kad he not been satisfied on inspection of the certified 
extracts and the receip-s and notices in all of which the land was 
described as of quit and ground-rent tenure; that it was not Sanadi. 
There was in the rent roll for the year 1878-9 on the page from 
whick the said extract vas taken a note in red ink in the following 
terms: “Vide Sanad, dased February 3,1824 and, in another of the 
public records of the Co lectorate referring to tae said land, viz , the 
Regisser cf Revenue Survey 1868-9 there had been another pencil. 
note “as per Sanid dated 3rd February, 1824”. These appeared 
to have been interpolated after the extracts were obtained. It 
was rent until 1908 wren there was change in the form of the 


receipt. The mortgagces were led to believe that the land was 


not Sanad. and on the strength of that belief they advanced the 
amount, the Collector ecting for the Government had then in his 
official caoacity made representations and therefore the Secre- 
tary of State in Council was bound by those representations and 
estopped from denying hat that the land was not of quit and- 
ground-rent tenure. : | 

Sir E. Richards, K. C. and Dunne appeared on behalf of the 
respondent but were no- called on. 3 

The judgment of tkeir Lordships was delivered by 

Viscount Haldane.—The facts in this case are really notin 
controvers7.- The appelants have advanced on mortgage of land 
in the city of Bombay, Es. 80,000. The claim against the respon- 
dent, the Secretary of State, that they advanced this sum to Abdul 
Hussem Ibrahimji, the mortgagor, relying on statements in 
certified extracts from thé rent roll of quit and ground rent 
land, kept m the office cf the Collector of Bombay, to the effect 


“that the lend was of quit and ground rent, and not of Sanadi 


i 
1 1 
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‘tenure. The question to be‘decided is “whether thé appélláhts, 
who.-were plaintiffs in the courts: below, are entitled to a declara- 
` tion that the respondent is estopped from treating the land as of 
Sanadi tenure. In Bombay both‘of these senures exist. ‘The land 
in question is in fact héld under a Sanad--vhich purports to enable 
the Government ‘to resume: possession ~or ‘public purposes on 


giving six months’ notice and providing compensation for build- 


ings and other improvements. For the purposes of the question 
to be decided their Lordships assume, al-hough the point is not 
conceded, that if the land were held on the other tenure” it would 
. be-contrary to the practice of the Government, if not to the law, 
to resume possession, and that the-land would’ be in consequence 
moře valuable as a security. It is not, however, clear that such 


a view has always prevailed or that the difference ‘between the ` 


two tenures was regarded as important at the time ` 0f the 
mortgage. 5 i l Kh 


< The Sdnad was granted by the Government of Bombay in A 
1824, a rent of 11 reas per square yard being reserved. ` Such a 


rent would have been the-usual rent hed the land been óf the 
other tenure. 6 A | 
In January 1892 the mortgagor hac granted a security over 


the land for an advance from the Chaztered Mercantile Bank, ` 
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A Mr. Gostling, partner in the firm of Costling and Morris, land 7 


surveyors in Bombay, had been employed to report ori the security 
and the title. He inspected certain entrizs in the Collector’s rent- 


rolis and in what was called Laughton’s Revenùe Survey Register, ` 
both of which were kept in the office of the Collector. In the. 


entries which he. inspected there were express references ‘to 
the Sanad with which the title origirated. He applied to the 
Collector for “certified extracis” fron the rolls and register. 
These extracts were, in accordance with: the rules which obtained, 
made by his own clerk, and were formally certified by an assis- 
tant of the Collector as correct. Ths extracts were,- however, 
inaccurate in certain points: In one of them - the title given .was 
' “rent roll of quit and ground rent, instead of, as it should 
have’ been in accordance with the book from which it was taken. 
“Rent roll of: land situated in Ner Town or Camatipura.’” 
Iri- “another of the extracts, the entry in the rent-roll from 
‘which ‘it -was taken: contained a reference to the Sanad of 1824, 
and:this-was omitted in the extract. My. Gostling, in addition, 
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obtained: fron. the mortgagor a notice. in which the Collector 
required payment of a small sum as rent for “ the quit and ground 
rent land situated “at New Town.” He also inspected the title 
deeds. ` Tnese cid not go back as far as the Sanad of 1824, but. 
on one of them dated in 1843, there was an indorsement to the 
effect that the registration of deeds 02 transfer did not,imply any 
relinquishmnent of the right of ownership in, or the power to 
resume, the land at the pleasure of the Government, but that 
the sole abject cf the register was to enable the Collector to apply 
to the proper person fcr the paymen: of the rent. 

Mr. ‘Fostling does not appear to have been deterred by. this 
indorsement, or by the references taa Sanad from recommend- 
ing the title. Their Lordships think that in 1892, . when he 
made the investigation, importance was not attached in the same 
degree as -ater cn to the difference between the two tenures. . It 
appears to have been thought that in neither case was there 
substantial lixeliaood of the Government resuming the land. 

On the 25th Octobar 1892, some ten months after the first 
advance, the mcrtgagor obtained advances on second mortgage. 
from the appellants. The latter employed a solicitor named 
Shroff, to investizate the title and advise as to the security, His 
evidence shows that he nspected the title-deeds at the bank and 
also got hold of the certified copies of the extracts from the 
Collector's rent-rolls and the Collecto='s notice tó which reference 
has been made” He appears to have applied to the Collector for 


access to certain 2f the records and to have obtained it. At all 


events he search2d the records, which not only. did not indicate 
that the tenure was quit and ground rent, but which contained a 
reference to the Sanad o? 1824, It is probable that he was not 
paying more attention to the ditference batween quit rent and 
Sanadi tenure than had Gostling or the Collectors clerk who 
checked the extracts made by Gostl.ng’s clerk, In the end he 
advised the appel ants tc proceed with the mortgage. 

_, The case made for the appellants, who were plaintiffs at the 
trial, was shat Ly reason of the references and omissions in the 
copies of tke extracts, as well as in the Collector’s notice and. in 
certain bills sent in by she Collector Zor the rent due, the action 
of the Collector hes estopped the respondent, the Secretary of State, 
from denying that the lend is of quit rentas distinguished from 
Sanadi tenure, and that the appellants are entitled to a declaration 
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of title on that footing. ` In order to determine whether this is so 
it is necessary to ascertain what was the duty of ‘the Collector 
and his position in relation to the Government and the public. 
‘The Collector, prior to 1876, kept im his office what were called 
rent rolls of land, on whatever tenure held. After 1876 this 
practice continued, but was regulatéd by cae Bombay Act No. 2 
of that year, known as the Bombay City Land Revenue Act, 1878. 

‘ Under this Act, which extends only to the city of Bombay, 
the controlling authority in all matters connected with the land 
revenue is vested in the Collector of Bombay, subject to the 
Governor-in-Council. The duty imposed on him is to fix and 
levy the assessment for land revenue. The liability is “to be 
settled with the superior holder of the lancs, subject to an appeal 
to the Revenue Judge, who isto be the Senior Magistrate of 
Police, ` There is a further appeal to sae High Court on its 


appellate side. The existing survey ard the demarcation of 


lands already made, and ail the records cf this survey are to be 
prima facie evidence. Corrections of such demarcation or of 
entries in the records of the survey may be made by the Collector, 
or by order of a competent court. 

Patt VIII of the Act relates to trans.er of lands. Section 30 
provides that whenever the title to immcreable property subject 
to the payment of land revenue to the Govsrnment is transferred, 
the transferor and transferee are to give notice to the Collectar. 
Any transferor who fails to give notice is. in addition to being 
liable for a penalty, to continue liable fcr the payment of land 
revenue until notice is given or transfer is effected in the Collec- 
tor’s records. In case of dispute as to the making or completion 
` of any entry or transfer, the Collector mey summon the parties 

and take evidence and decide summarily what entry should be 
made. Section 35 provides that the registration or transfer of any 
itle'in the.Collector’s records shall not be deemed to operate so 
as in any way to affect any right, title, or interest of the Govern- 
ment in the property in respect of which such transfer is made 
“or registered. In the final part of the Act, which is headed 
“ Miscellaneous,” it is provided thatit snal] be the duty of the 
Collector to prepare and keep, in such form as the Government 
shall from time to time sanction, a separate register and rent roll 
of every description of land, according to the nature-:and terms 
of the tenure on which such land is held. All maps, registers, 
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and other recorés are te be kept in the office, and to be open to 


the inspection of the public, who are to be entitled.to obtain .. - 


extracts or certijed copies. é 
Theiz Loréships are of opinion that the Act must be treated as 
defining tae extent of tae rights of anyone who consults the maps, 
register, and records at the office, amd that in order to ascertain 
these rigats the Act must be read as a whole and its purpose 
ascertainel. When it is so read their Lordships think that 


this purpose anc the nature of the rights conferred are not ,doubt-~ 


ful. The Act 3s one which makes provision for the adminis- 
tration and collection of the land revenue ofthe Government 
in the city of Bombay It is for this purpose only that it sets 
up machinery. The object is to ascertain who is liable -to pay. 
The Collector is a revenue official, and it is only in so far as 
the collection of revenue is concerned that he is entrusted with 
the duty cf preparing a register and keeping records. The public 
are given access to these only in order to satisfy themselves that. 


| they are keing properly assessed. The Act does not purport to 


establish a system of registration of title, which is to supersede 
other means of zonveymg or registering the title to land or to 
relieve puzchasezs or nmortgagees from the ordinary obligation to 
see that they get what they have contracted to get. No doubt 
the register is of considerable use even for conveyaucing puyposes.- 
But neither the language of the statute nor the character of thé 
officials, who have the duty of keeping it, is such as to indicate 
an invitation to she public to rely on statements in the records as 
to title which may hare to be made incidentally, but which are 
not expressed and do not purport to be decisive either of the 
rights of the Government or of those of the individual as to 
matters which go beyond: liability to contribute to land revenue. | 
From this conclusion as to the scope of the Act, it follows that 
what has taken place ir the present case has not given the appel- 
lants any rigkt io claim that the Government is prejudiced in any 
right it has to treat the land in question as of quit rent as distin- 
guished from Sanadi tenure. Nor are their Lordships satisfied 
that at the mae of the investigation of the title in 1892 the 
parties themselvzs really attached much importance to the state- 
ments as 50 tenure in tae extracts and other documents produced, 
They appear to have inspected the deeds in the usual fashion, and 


to have concerned themselves with the question of who was the 
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owner of the land rather than with the: question of the rights of 


the Government. ' In‘ the’ view which has been taken; it is not. 
necessary to deal separately with -the question raised:under 8, 35. 
of the Act as to whether any right, title, ar interest of the Govern. 


ment could be affected by the registered entry. 

Their Lordships will humbly advise His Majesty that the 
appeal fails and ought to be dismissed wish costs. 

Solicitors for appellants : E. F. Turner and Son, 

Solicitor for sp respondenti : India Office. ; é 


en eet 


i PRIVY COUNCIL. 
E :— Lord Atkinson, Sir George Farwell, Sir John 


Edge and Mr, Ameer Ali. 
[On Appeal from the Chief Court et Lahore. ] 


Padman and others. oon 55 ce Appellants * 
v. i ; f 
Hanwanta and others Li kN Respondents. i 


Will—Non-production of Will—Presumptien of revocation—Secondarg evi- 
dence—Not properly admitted in lower court—Ohiection taken for the first time in 
appellate court—Withdrawal from proceedings to sat aside arbitrator's. award— 
Some of the legatees disclaiming ‘benefit of new vill—Other legatees-not entitled to 


their shares, | - 
In view of the habits and conditions of the people of India, the rule of 


English law, viz., that when a will is traced to tne possession of the deceased and 
ie not forthcoming at his death, the presumptidr is that he has destroyed it, must 


be applied with considerable caution. 


In a case where the testator was a very old man at the time of his death and. 


was almost imbecile and there was noshing definite to show that he had any motive 
to destroy the will, or was mentally competent to do so, on the other hand the cir- 
„cuinstances were in favour of the view that the will was mislaid or stolen. Held,. 
that it was within the competence ož the lowe. court to come to the conclusion 
that the will was not revoked. g 

Where the registration copy of a will was admitted in ‘evidence without objec- 
tion in the first court. Held, that objection tc ts admissibility on the ground that. 
no‘sufficient foundation was leid for secondary evidence could not be entertained: 
in appeal for the first time. 

Heid, further, that the withdrawal of a revision petition filed by one of the 
co-sharers did not preclude him from claiming his full share when tho arbitration 
proceedings sought to be set aside by him were, as a matter of fact, sef asidé on the 
revision petition of the other sharers, 


Where w testator divided his estate equally among his eight sons but subse. 
, quently revoked the will disinheriting two of them, but, some of the legatees chose 4 


“to abide by the terms of the earlier will. y 


' ~ Held, that the plaintiffs who were the other 'legatees were not entitled to” 
recovery their shares also, 


A e isth May, 15 ` : are i 
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Appeal from a judgment and deczee of the Chief Court of the 
‘Punjab, dated July 17,..909, reversing a judgment and decree of. 
the Divisional cudge of Ferozepore, dated December,6, 1907, 
affirming a judgment and decree of the Court of the District Judge 
of Ferozepore, dated July 22,1907. 


The facts of the casa are sufficiensly set forth in their Twd: 
ship's Judgment. - 

De Gruyther, K.C., with him Parikh for the pani con- 
tended that it was not peeved that Daus at the time he made the 
will in question wes of soind disposing mind. The parties were 
goyerned by the Punjab Customary Law. The property being 
jointly acquired, Daula coald not dispose of it to the exclusion of 
two of his sons whc had he-ped in the acquisition thereof. There was 
no proof that the will was lost and therefore secondary evidence 
thereof was inadmissible It was proved that Daula had cain- 
celled the will by his subsequent acts. The will was in the cus- 
tody of Daula himself and as On his deat: it was not found, the 
presumption was that he dastroyed it. Ht was not rebutted ; on 


. the contrary there was evidence in support of it. In any case 


the respondents cculd rezover only their own share of the pro- 
perty in suit. Witkdrawal from the preceedings to set aside the 
award of the arbitrasion cocld not deprive those who were rightly 
entitled to a certain share, cf their shares It was settled law that 
guardian on behal? of a inimor could not compromise without the 
leave of the Court. The object of the Crvil Procedure Code was 
tó secure the finality of an award. Under Ss. 522, the decree 
passed on an award is not appealable. Error inlaw did not 
vitiate the award. Applicatzon in revision under Ss. 622 was 
subject to the Limitation Ac, Sch. IT, Art. 158 and $. 12. - 

Reference was made to Welsh v. Philips 1, Manohar Lal v. 
Jodu Nath Singh 2 Ganesh Row v. Tulja Row, Ghulam 
Jilani v. Mohamed Hossain £. 


Arthur Grey ‘or the respondents contended that sufficient 
evidence had been given of tha existence of the will of 1898 at 
the time of the death cf the testator and the contract thereof were 
rightly proved by se2ondary evidence. The will was not destroyed 
with the intention or revoking it. The fincings were of facts in 
which the Divisional Judge cnd- the Chief Dourt had - concurred 


1, (1886) 1 M. P. C. 299. . 2. (1906) L. R. 33 L A. 128. * 
8. (1918) L. R. 40 I. A. 189. 3. (1901' L. R. 29 I. A. 51. 
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and could not be disturbed. ` The property was self-acquired and p. 0. 
therefore Daula had. power to dispose cf it as he chose. The eae 
Chief Court was right in refusing to review their decree with regard v 
“to the shares of Ram “Sukh, and still more with regard to the Hênwante 
shares of Bhinja and Shera. Mr. Ameer 


[Lord Atkinson :—You sued for the undivided seni 
” He was entitled to sue for a declavasion and be trustee for 
others. Such suits was frequently brought and proper decreas 
made without prejudice to the rights of others. 

In appeal it was open to parties to raise any point but not 
on revision, Nobody had a right to be heard. Proceédings were 
by petition (Sec. 115 of C. P. Code of 1908) and Punjab Courts 
Acts. Act 18 of 1884, Sec. 70, which applied 622 of C.P.C. of 1882 
without the word illegal. If there was material irregularity, the 
High Court called for the record: Tke High Court had power of 
its own motion to send for the record but in practice it was on 
petition by anyone. 

De Gruyther in reply. 

„The judgment of their Lordships was delivered by 

Mr. Ameer Ali.—This is an appeal from a judgment and 
decree of the Chief Court of the Purjab, dated the 17th of July 
1909, and the dispute relates to the property’ of one Daula, a Jat. 
by origin, who migrated from Bikanir many years ago and settled 
in.the Ferozepore district. He died im April 1902, leaving a, 
large family of sons and grandsons and considerable landed. 


property. 
. The following pedigree will explain the relative akan 
of the contesting parties in the present litigation :— = «* 5. , 
Ei a 
i ile Tulsa Amra Asa a L ani ea 
(PIE; 3) | (PIR. 9) = - (Pl. 1) 

Padma i l a ` ale Shin nja kh Ram ‘Ram Sukh 
(Deft. 1) ` ` (PI. 3) mia 5) (Dèit. D Dep 6) i ate 8) 


ye ee ee te Po 


Peman Suja Umam Lakku Jalu Biru 
(Deft. 2) (Deft. 8) (Deft. 4) (Deft. 5) (Deft. 6) (Deft. 7) 
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in 1484 Daula had executed a will, which was duly register- 
ed at the time, under which his surviving sons and a grandson 
Ram Sukh, whos: father Pura had died, were to take his propsr- 
ties substantially m equal shares. 

In January 1895 he revoked his former will and made 
another, which also was registered by which, excluding Chetan 
and Tulsa, he left his property in six equal shares to his four 
other surviving sons and to Ram Sukh, the son of Pura and to 


` Bhinja and Lekh Rau, tae two sons of Asa, who had died in the 


meantime. 

On Davla’s death there were the usual mutation proceedings 
for' the regissra‘ion of the names of his successors in the Collec- 
ter’s Register, in the ccurse of which the devisees under the 
second will c:aimed to have their names recorded to the exclusion 
of Chetan’s and Tulsa’s representatives. In view, however, of 
the provisions of the will ot 1884, the Collector ordered the names 
to be entered m cight shares and referred the contending parties 
to settle their respective claims in the Civil Court. This happen- 
ed in September 1302, and in December following the present suit 
was brought by tke persons taking undar the second will against 
the representatives of Chetan and Tulsa, defendants 1 to 7, to 
establish the plaintiffs’ claim ander the will of 1898 and to recover 
possession of the one-fourth saare of Daula’s lands in respect of 
which Chetan and Tulsa had been recorded as owners. This 
one-fourth includes the shares of Ram Sukh and Bhinja, who, on 
their refusal to join in the acsion, had been made defendants 
(8 and 9). : 

The defendants 1 to 7 raised various objections to the 
plaintiffs’ suit, the nature of waich is indicated by the issues 
framed by the Court sf First Instance. They are as follows :— 

(1) Whether the property ir dispute was acquired by Daula 

alone or jointly by him and his sons. 

) Whether the will of 1393 was executed by Diula volun- 
tarily and waether he vas competent to make such a 
will. 

(3) If so, whetker the will hes been cancelled by any subse- 

quent act cn nis cor on tke part of the plaintiffs. 

Before trial, however, the parsies agreed to refer the dispute 
to arbitration. The arbitrators mede an award, and on the 25th 
November 1903 the District Jucge, in accordance therewith, 
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dismissed the. plaintiffs’ claim. On revision urter S; 622 of the 


Civil Procedure ‘Code of 1882, the Chief Court reversed the order of - 


dismissal and remanded the case to be disposed of according to law. 
. On remand the first court went inso evidence and in the result 
dismissed the plaintiffs’ claim, principally on the ground that the 
lands. in dispute were not the sel?-acquired properties of Daula 
over which he had a right of disposition de hors the ordinary law 
under which ancestral property'is inkeritadle by sons and grand- 
sons per stirpes in equa’ shares. The District Judge does not 
say this in so .many words, but this is cearly the effect of his 
judgment. On the other issues he does not appear to have come 
to definite findings. 
On appeal by the plaintiffs the Divisional Judge was of 
- Opinion bkat the properties to waich the suit related were the 
self-acquived properties of. Daula within the Hindu Law, and that 
the will of 1898 was not open to the objection of having been 
executed under undue influence or without due comprehension ; 
but he considered that the subsequent acis of Daula showed that 
he had revoked or cancelled it. He was further of opinion that 
no sufficient foundation was laid for tke admission in the first 
court of secondary evidence of the will uf 1898. He accordingly 
dismissed the. plaintiffs’ appeal. 
From his judgment the plaintiffs appealed to the Chief Court, 
which agreed with the Divisional Judge in his finding that the 


properties in dispute-were the acquisitions of Daula who had a. 


tight of disposition over them. The learned Judges were also of 
opinion in agreement with the second court .on the question of 


the competency. of Daula to make the will of 1898, but they. 


differed from the Divisional Judge on the point on which he. had 
dismissed the plaintiffs’ suit. They held in substance that there 
was no sufficient evidence of revocation. They accordingly set 
aside the Divisional Judge’s judgment and gave the plaintiffs a 
decree for the entire one-fourth share slaimed by them. 


An application for revisw of judgment was made to the 
Chief Court under the provisions of S. 623 of the Civil Procedure 
_ Code, for the exclusion of the shares of Ram Sukh and Bhinja 
” from the decree in favour of she plaintiffs. It was also attempted 
to be argued on this applicetion,. on certain grounds to which 
their Lordships will refer presently, zhat the share of Shera, one 
of the sons of Khema who had died after the institution of the 
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suit, should be excluded. These applications were rejected by the 
wae Court. | 

The defendants have now appealed to His Majesty in Council, 
and the case has been argued on their behalf in great detail. It 
was urged in the course of the argument that a registered copy 
of the will of 1898 was admitted in evidence without sufficient 
foundation being laid for its admission. No- objection, however, 
appears to have been taken in the first court against the copy 
obtained from the Registrax’s office being put in evidence. Had 
such objection been made at the time, the District Judge, who 
tried the case in the, first instance, would probably have seen 
that the deficiency was supplied. Their Lordships think that there 
is no substance in the present contention. 

. As regards the question of revocation, the: Chief Court, - 
after reviewing all the circumstances said as follows: “ We think 
“that the more reasonable presumption in this case is that the 
“will was mislaid and lost, or else was stolen by one of the 
“ defendants after the death of Daula” ; and they held that in their 
epinion it was not revoked. Their Lordships think that it.was 
perfectly within the competency of the learned Judges to come to 
that finding. Much stress has been laid on the view expressed 
by Baron Parke, in Welch v. Phillips 1 that when a willis traced 
to the possession of the deceased and is not forthcoming at his 
death the presumption is that he has destroyed it. In view of the 
habits and conditions of the people of India this rule of law, if it 
can be so-called, must beapplied with considerable caution. In 
the-present case the deceased was a very old man and, towards 


| the end of his life, almost imbecile. ‘There is nothing definite to 


show that he had any mofive to destroy the will or was mentally 

competent to do so. On the other hand the circumstances favour 

the view the Chief Court has taken that the my was either mislaid 
or stolen. , 

As regards the contention that the shares of Shera, Ram 
Sukh, and Bhinja should be excluded from the decree in favour 
of the plaintiffs, their Lordships will first deal with Shera’s share. l 
It, is urged that inasmuch as Shera had put in a petition in the 
Chief Court to withdraw his applicaticn for revision in the arbitra- ` 
tion matter which was formally granted on the 8rd April 1906, 
he must be taken as estopped from questioning the defendants’ 

1. 1 Moore, P. C, 299. : ng 
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right so far as his particular share is concerned. In other words, 
that he must lose his share, if he is otherwise entitled to it, by 
the simple fact of having withdrawn or tried to withdraw his 
application for revision. Their Lordships think this contention 
is clearly not well founded. On the same day on which the order 
was made on Shera’s petition, viz., the ‘cd of April, the Chief 
Court set aside in toto “the reference 15 arbitration and subse- 
“ quent proceedings as altogether bad. ” The parties were thus 
relegated to their original rights; Shera is now a plaintiff, and 
entitled, like the others, to his share. . 


The effect of the ordet in the mutation proce:dings was to 
place the representatives of Chetan and Tulsa in possessicn of 
two-eighths or one-fourth share of the property, and the suit is to 
recover from them this share; but Ram Sukh and Bhinja, who 
are entitled, under the will of 1898, to 2ne-sixth,and one-twelfth 
respectively under the second will disclaim all benefit thereunder. 
They ave apparently in possession under the Revenue Court's 
order of one-eighth and one-sixteenth respectively. The one- 
fourth share claimed by the plaintiffs. for which the Chief Court 
has made a decree in their favour, includes the excess share of 
Ram Sukh and Bhinja, which amounss to one-twenty-fourth and 
one-forty-eighth respectively, in the aggregate one-sixteenth. The 
plaintiffs are clearly not entitled to a decree for their shares. The 
decree of the Chief Court must, therefore, be modified to that 
. extent. In other words the decree will be for three-sixteenths 
instead of one-fourth. And their Lordships will humbly advise 
His Majesty accordingly. 


Having regard to the general result of the appeal, . their 


Lordships think the ends of justice will be met by ordering each: 
party to bear their own costs. i, 


Solicitors for appellants : Edward Dalgado. 
Solicitors for respondents: T. L. Wilson £ Có. 


P.C. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. custice Spencer and Mr. Justice Kumara- 
swami astri. 


Krishnacharya ... Appellant (Plaintiff) 
Va 7 
Anthakki ard others ... Respondents 
( Defendants.) 


Landlord aad tenant—Mulgeni Lease—Trees, Right of tenant to cut and 
appropriate—Eetent nf the risht. 4 

In the absences of a probit tion in the lease, a Mulgeni tenant is entitled to 
cut and appropriate the trees or the holding, whether planted by him or of spon- 
taneous growth, sc long as tha trees growing on the land at the date of the lease 
are not interfered with, and the nature of the holding is not changed. 

Gangamme v. Bhommnakial, Vasudevan Nambudripad v. Valia Chathu 
Achan 2, Referted to. A 

Second Appeal from zhe decree of the District Court of South 

Canara in A. S. NG. 131 ož 1912, preferred against the decree of 
the Court of she District Munsif of Mangalore, in O. 8. No. 363 
of 1910. j 


K. Ramanatà Shenoi for Appellant. 
B. Sitarana Rao for Eespondent. 
The Court deliveréd the following 


Judgment :—This suit was brought to restrain a mulgeni 
tenant from cutsing down the trees in his holding. These include 
three classes of trees, viz., (l; trees in existence at the grant of 
the lease, (2) trees planted br the tenant, and (3) trees of spon- 
taneous growth. In the District Munsif’s Court the plaintiff's 
pleader conceded ‘hat he had no title to the trees planted by the 
lessee after the ccmmencement of the lease. In this Court even 
this position is contested, but ii we rely upon the analogy of the 
Transfer of Property Act, as it was held in Gangamma v. 
Bommakka 1 that Courts were entitled to do, S. 108, el. (k) is 
against the appellent’s contention and no direct authority has 
been cited for a different view. 


The decision in Gangamma v Bhommakka 1 is conclusive on 
the point that a mulzeni lessee in South Canara is not entitled to 
cut trees standing at the date of she grant. The plaintiff failea 





* 5. A. No. 2355 of 19138. - 10th August, 1915. 
1. (1909)1 L B. 33 M. 258, 2. (1898) I. D. R. 24 M. 47 (F. B.) 
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to prove that the defendant has sold or fdled any of such trees. 
Therefore an injunction was properly refused. ` : 

There remains the case of trees and plants of spontaneous 
growth. In other parts of the Presidency, by 8. 12 of the Madras 
Estates Land Act, the legislature has, as regards ryots possessing 

‘occupancy rights in land situated in esta.es, put trees planted by 
the ryot and those that grow naturally apon the holding on the 
same footing, and has recognised the ryci’s right to enjoy and cut 
them. In Malabar under the Malabar Compensation for Im- 
provements Act,compensation is allowed to the tenants at 
the rate of łths -of the market value for trees spontaneously 
‘grown during the tenancy, and the cost of protecting and 
maintaining such trees grown prior to. the commencement 
of the tenancy is to be paid to the tenants. In Vasudevan 
Nambudripad v. Valia Chathu Achar | the right of kanomdars 
was recognised to remove trees which they have planted during 
the period of their occupation. This decision does not decide the 
right even of kanomdars in Malabar to remove trees of spon- 
taneous growth, but it is worthy of nctice that when an argument 
was advanced that trees exhaust the ground and that this was a 
reason for the landord being more interested in their growth 
than the tenant, this suggestion did aot meet with the approval 
of the Full Bench. The only obligat-on on the part of the tenant 
that they recognised was that he saould restore the land at the 
end of his lease period in as good a condition as he received it at 
the beginning. The observation ir Ruttonj: Edulji Shet v. The 
Collector of Tanna 2, that the trees upon the land were part of the 
lands and the right to cut down ana sell then was incidental to 


the proprietorship of the lard, had reference to trees standing in- 


the land when the lease was made Mr. Ramanatha Shenai for 
the appellant, has not been able to =dvance any sound reasons for 
vesting in the mulgar the entire right to trees that have sprung 
up without any effort or expenditure on his part. Nor has the 


appellant adduced any evidence. o custom or usage by which he. 


is entitled to such growth. The lease is silent on the point. We 


consider that if landlords were to have the power to prevent their _ 
tenants from clearing the g-ound cf shrubs and undergrowth, this | 


would greatly’ interfere with tke tenant’s use of the land for 
agriculture. Even in England, the property in bushes is in the 





1. (1898) I. L. R. 24 M: 47, (P. B.) 2. (1867) 11-M.-I. A: 295. 
43 l 
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tenant vide Berriman v. Peacock 1. In this country it may well 
be that on leasing land capable of growing timber, the lessze may 
intend to raise and cvt timber for sale as fire wood, etc., and so 
long as the trees growing on the land at the date of the lease are 
not interferred with and the nature of the holding is not changed, 
it is difficult to see whe the tenant should not be entitled to any 
benefit conferred on him by nature, We therefore dismiss this 
Second Appeal with costs. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. ‘Justice Sadasiva Aiyar and Mr. Justice 
Napier. Pod 
Annamalai Mayammad Meera . Appellant* (1st Defendant) 
Rowthan’s Son Abdulla Row- 


than. 
c. 

The Honourable Rajah Vasu- Respondents (Plaintiffs -and 
deva Ravi Varina styled Valia Defendants No. 2 to 15.) ` 
Nambidi of Vengunnat: and ag 
others. 


Malabar Compensztion for Tenants Improvement Act, Ss 9 to 19 (Madras Act 
1 of 1900)—Kanom bafore 1886—Contract disallowing compensation for clearing 
jungle and converting into—Paranba—Provision for rates—option to tenant ig; 
claim rates under the ect, if more favowrable—Partial redemption is permissible 
when there has beon a splitting up of the mortgage with the Consent of both the 
parties. ee 

Where a kanom document execnted before 1886, provided that the mortgagor’ 
need not pay the cost of clearing the jungle lands and converting therm into param: 
bas. - : 

Held, following Kocku Babia v. Abdur Rahman 2 that the contract, was nót 
saved by 8. 19 of the Malabar Tonant’s Improvement Act and the banant, was. 
entitled to compensation. 

Held, also, that the <onant was not prevented from claiming osmpensation 
according to the Act if the terms‘of the mortgage agreement were less favorable to . 
him even though the mortgage agreamant was executed before 1886. a 


Second appeal from the decree of the Court of the Temporary 
Subordinate Judge of Palghat,in A. S. Nos. 913 and 1914 of 1911. 
dated 21st September 1912, preferred against the decree of the: 
Court of the District Munsif of Alatur in O. 5. No. 325 of 1910. 


* S. A. 164 of 1918. _ 19th March, 1915. 
1, 9 Baig. 882. ` : 2 (1918) 26 M. L. J. 523. 





wi 
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i" BSR, Ramachéndrd Aiyar for Appellant. 
= C.Y, Ananthakrishna Aiyar for Respondents. = 
‘The Court delivered the following i 3 

`.. Judgment :—The lst defendant iş the appellant. The suit 
was.for redemption of a kanom for taking the accounts as between 
the. ‘mortgagor and the mortgagee including the value of improve- 


‘ments due to the mortgagee and for the usual other reliefs. 


The lower Appellate Court has. decreed redemption and has 
given certain directions as to how the value of the, improvements 
is to be calculated, The questions .raised by the first defendant 
in this second appeal are: bs 

(i, whether. the pla‘ntiff could redeem ‘that portion of the 
lands demised on the kanom of 1850 which, portion is in the 
possession of the 1st defendant, on payment of the proportionate. 
kanom amount and of the, value of the improvements made on 
that portion by the 1st defendant ; 

(ii) whether the Ist defendant is entitled to the value of the 
cost of the conversion of the jungle lands into paramba lands; and 

(iii) whether the rate of compensation to be allowed per 
para of seed sowing lands is to be Rs. 7. ‘per, para ds agreed upon 
between thé mortgagor and the mortgagee under the document, 
Exhibit A of 1850, or whethér the value should be calculated in 
accordance with the provisions of Ss. 9 to 18 of the Madras Act I 
of 1900 called the “ Malabar a for Tenants’ PANG: 
ménts Act”. : 


As regards the first question ‘there? is the distinct finding’ 


of the’ lower Appellate Court ‘that the original mortgage 


of 1850 had been split up with the consent of both the parties“ 


and it is also stated in the Lower Court's judgment’ that the 


objection was given up by the Ist defendant, the District Munsif’s. 


Court and was not argued in the Lower appellate Court. 


Coming to the 2nd and 3rd questions, the Jower Appellate’ 


Court construed the Full Bench decision in Randupurayil 
Kunhisore v. Neroth Kunhi Kunnon 1 as deciding that in the case of 


contracts made prior to the.lst January 1886; the right to claim : 
compensation depends upon the terms of the contract and the ` 
rate of compensation. is also governed by the. terms of the - 
contract .and ‘not by the provisions of the Malabar Compensa- . 


tion for Tenant’s Improvements Act. As one of the terms of the 
1. (1908) I. L. R. 82 M, 1 
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kanom, Exhibit A, = that the mortgagor need not pay the cost 
of clewing fhe jungle lands and converting them into parambas, 


. the lower Appellate Court disallowed that costs. 


The decision in Randupurayil Kunhisore v. Neroth Kambi 
‘Kannon 1 has, however, been interpreted by the later Full Bench 
decision in 5. A. No. 1414 of 1912 (See Kochu Rabia v., 
Abdurahman 2) as not nconsistent with the decision in Kozhikoi . 
Sreemanavikraman v. Madathil Ananda Pattar 3, and in Paru 
Amma v. Kunhi Kandan. 1n the case Paru Amman. Kuni 
Kandan 4, it was held taat where the kanomdar was not restrain- 
ed by a contract made prior to January 1886 from making 
improvements, but was only restrained from claiming a right to 
compensation for such improvements, the kanomdar is -entitled 
to claim compensation urder the Act notwithstanding’ the provi- 
sion in the agreement. We are bound to follow the later Full 
Bench ruling and we kold that notwithstanding the terms of 
Exhibit A, the 1st defendant is entitled to claim compensation for 
conversion of jungle lands into parambas. 


As regards the 3rd question, the same Full Bench ruliag re- 
ported in Kochu Rabia v. zbdurahman 2, has held that the earlier 
Full Bench decision in Rar.dupurayil Kunhisore v. Neroth Kunhi 
Kunnan 1, should not be construed as negativing the tenants’ right 
to claim compensation for improvements according to the Act if 
the terms of the mortgage agreement are less favourable to him 
as regards such right even though the mortgage agreement was 
executed before 1886. Mr C. V. Ananthakrishna Aiyar, the 
plaintiff's learned vakil, arguei that the opinion of the Full Bench 
on this point in Kochu Rabie v. Abdurahman 2, as to the con- 
struction of the judgment in Randupurayil Kunhisore v, Neroth 
Kunin Kannan 1, was erronecus, We naturally refused to listen 
to this arguement. 


In the result, we request the Subordinate Judge to submit 
findings as to the compensaticn due to the 1st defendant for the 
conversion of jungleiands into parambas and for the conversion of 
lands into rice-produsing fields in accordance with the provisions 
of the Malabar Tenants’ Improvements Act. 


1. (1908) I. L. R. 32 M 1, s.c. 18ML.J. 98. 2. (1913) 26 M. L. J. 528, 
3. (1910) I. D. R. 84 M. 61, s.c. 20 M. L. J. 849. - l 
- 4, (1911) I, L. R. 36 M. 410, s.c. 23 M. D. J. 221, -= = 
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. Time, 3 months from receipt of records and ten days for 
filing memorandum of objections. 

[In compliance with the orders contained in the above TA 
ment the Temporary Subordinate Judge of Palghat at Calicut 


returned a finding that the Ist defendant wes entitled to Rs: 4,811 . 


and odd on both the heads and the Second Appeal came on for 


‘hearing after the return of the finding tke Court delivered the 


following. | 

Judgment :— We accept the finding. We modify the decrees 
of the lower Appellate Court by allowing to the lst, defendant 
Rs. 4,811-9-3 for improvements (on account of reclamation) in 
substitution of the amount of Rs. 1,983-1-7 awarded by the 
decree of that Court. 

The plaintiff-respondent will pay the appellant's Ist. dalend; 
ant’s costs in this second appeal. . 
‘Time for redemption will be extendsd to six months fein to 
date. 5 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Myr. Justice Spencer and Mr. Justice Napier. 


Thuvoor Venkata Subba Reddi `... Appellant * (Plaintiff). 
Ya ka n . a - 
Bagiammal : ; ... Respondent (Defendant). 
` Morigage—Joint Morigagors—Separate projxrties of twolper sons—~Security for 
Joint debt—Payment by one of a portion of the debt. and release of his property— 
Right of mortgagee to prore against ihe propery of the co-morigagor—T. P. Act, 
Ss. 67 and 82. 
As between the oneal partias tne release by a mortgagee of the. property 
of one of the mortgagors from the morigage sectzity does not affect his lien upon 
. the residue for the whole debt and it is not apen to the other to claim a propor- 
tionate reduction on the ground of such release 
Per Spencer, J.—The person so released is 20b a necessary party to the action 
as against the other properties. | 
‘Napier, J.—Courts should be very slow in introducing equities based on equi- 
table doctrines applied to English mortgages into the statutory mortgage law of 
this country. 
Mir Busuff Ali Haji y. Panchanam Chatzrjee 1, followed. < 
Krishna Iyer v, Muthukumarasami 2, distinguished. 
Second Appeal from the decree «f the District Court of North 
Arcot in A. 8. No. 414 of 1911 preferred against the decree of 
_ the Court of the District Munsif. of Sholingkur in i D No; are 
of 1910. 


* 3, A. No. 2404 of 1912, | 12th January, 1915. 
1. (1910) 11 C. D. J. 689,647, . 2, (1905) I. L. B..29 M. 217, 
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LA. a a nata ‘Iyer and A. Rainathandra -Iyer for 

appear Í 
TT. Raçhavackariar tor V. 4 Sri inivasa Iyengar, for the 
the respcndent ` 

The Court delivered the P 

Judgmente :—Spencer, J.—In this case the separate properties 
of two owners were mortgaged to secure a single debt of Rs. 1,800. 
One of the mortgagors, Arunachella Mudali, paid up Rs.1,631-14-0 
and the mortgag=e sought in this suit to recover the whole of the 
balance from the mortgaged properties in the possession of the 
other mortgagor. The Lower Courts refused to allow the plain- 
tiff-to recover mcre thar. what the property he proceeded against 
was rateab. y ijabe for. 

The questions for cur decision are (i): Hahaha eves was in 
law an exiinguishment of the’ mortgagee’s lien over Aruna- 
chella Mudali’s property so as to preclude the plaintiff from 
recovering the waole' of the balance due’ under the mortgage - 
in this suit and the defendant from obtaining-a contribution 
from Arunazhella Mudali in a separate. suit in proportion to 
the value his property Sears to the whole debt secured by 
the mortgage after deducting the amount already paid to the 
mortgagee ; Gi) whether essuming that it was understood by. 
the parties tkat pleintiff released his right to proceed against 
Arunachella Mudal?s property, this will prevent him from- 
recovering the whol2 debt from the defendant. The statement 
in para. 6 o° the plaint tnat Arunachella Mudali cleared off 
a portion of the interest and principal due upon the mort- 
gage, and thet accordingly his properties had been eacluded 
from the suit a3 arramged does not in my opinion amount to an 
extinguishment of the morgage lien over Arunachella Mudali’s 
property. 

No doubt there are words in Exhibit B showing that plain- 
tiff at one time had ar idea ož relinquishing his lien over Aruna- 
chella Mudali’s oroperiy, bub as it was not a completed transac- 
tion and the documen: contacns an admittedly false recital ‘as to 
the payment of Rs. 1,C21 in cash, it cannot a‘fect the equities exist- 
ing between the parties. Hxhikit B therefore does not help defend- 
ant as containing an admissior of plaintiff that he had given up 
Arunachella Mudali’s property. I consider the alleged extinguish- 
ment not proved, but as this is partly a question of fact upon 
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which one of the. ower Courts has pronounced: in defendants 
favour, I proceed to the.second question. 

Now, as stated.in Mir Esuff Ali Haji v. Panchanan Dinter: 
jee 1. “It is a firmly sattled doctrine that, as between the original 
parties the release of a ‘part of the premises does not a‘fect the lien of 
the mor tgagee upon the residue, which is bound for the whole debt” 


There are no words in S. 67 of the Transfer of Property Act to limit l 


the mortgagee’s right in this respect. S. 82 declares “ where 
` several properties, whether of one or several owners, are. mort- 
gaged to secure one debt, such properties are, in the absence of a 
contract to the contrary, liable to contribute rateably to the debt 
secured by the mortgage “after deducting from, the value of each 
property the amount of any other incumbrance to -which it is 
subject at the date of the mortgage.” The.efect of this and 
. other sections relating to mortgages has been fully considered in 
Krishna Iyer v. Muthukimaraswamj Pillai 2, where it waè held 
that there was nothing i in the provisions of the Transfer of Pro- 
perty Act to support the view that as between a mortgagee and 
the holders of the equity’ ‘of redemption the mortgagee is bound 
to distribute his debt rateably upon the mortgaged properties, 
Reliance is placed by respondent’s vakil upon the obiter dictum 
at page 224. ` “It remains only to observe that, if the action of 
the mor tgagee had the effect of” extinguishing the mortgage 
. lien upon any portion of the mortgaged „property so, as to relieve 
it from the liability to bear “its proportion of ‘the debt, he cannot 
recover more than what the property’ he pioceeds against. would be 
reteably liable for.” The'ledrned J udges were here dealing. witha an 
argument advanced on behalf of subsequent purchasers. The deci-. 
sion in Ponnusami Mudaliar v. Srinivasa Naicken 8, is also one 
relating to the rights of assignees of the equity of redemption. As 
observed by the Calcutta High Court in Mir Esuff Ali Haji v. Pan- 
chanan Chatterjee t, 1, the principle “ has no application as between 
the mortgagor ‘and the ‘mortgagee when the rights of no other 
persons intervene and require protection”. The decision i in Sanwal 
Singh" v. Ganeshi Lal £ is to the same effect, I express’ no 
Opinion as to thė- rights of subsequent transferees with’ or with” 
out notice. | ` Ta 


It was not necessary ‘to join Arunachallam Mudalias a party 


to this suit and-there has ‘been no application to have him made: ar 


1, (1910). 11 G.L.J. 689. 2. (1905) T. È. R.99 M. 217. 
8, (1908) 1.1L. R. 81 M.: 383, 4. (4918) I. D. R. B/A.441, 
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‘party. He is not a person interested in the property which is the 
subject of this suit. Vide Krishna Aiyar v. Muthukumarasami 
Pillai 1 and Ponnusami Mudaliar v. Srinivasa Naicken a 


I considez for thase reasons that the appeal should be allowed 
and thetthe appellant should be given a decree ‘for sale of the 
plaint mentionsd properties for the whole of the balance due upon 
this morgage with in erest up to the date fixed for payment and 
‘that he saouid -ecover his costs from respondent O 

Tims six months from this date. 

` Napi er, J. —Twc questions are raised in this socal First 
whether the plaintiff has in fact extinguished the liability on the 
property of Arinachelam Mudali under his mortgage; and 
‘secondly, whether if ke has in fact done so, he is only entitled 
to recover a rateable proportion of the mortgage amount from 
‘thé mortgaged properties in the possession of the defendant. 
The original liakility a-ose on a simple mortgage executed on ` 
the 9th Marca! , 1898 by Arunachellam Mudali and Sanjeeva 
Mudali, the father-in-law of the defendant, the mortgage amount 
being Rs. 1 800 with inierest at 12 annas per cent. per mensem. 
Both execuiants mortgaged distinct items of property, belonging 
to each of them. to cover the joint debt and it is admitted that 


_ Arunachellam Mucali, one of the original mortgagors, paid a ‘sum 


of Rs. 1,631-14-0 in August 1910 which amount represented half 


` the then existing liability The plaintiff then brought a suit to 


recover the balance against the defendant and not making the 
odrmortgagor a party defendant, alleging that in consequence of 
his having pacd a sum of Rs. 1,631-14-0 to the plaintiff, he and 
his property cut of she hyrotheca were excluded from the suit as 
was arranged with kim. The defendant set up in paragraph 10 
of the written statement thet she was not liable for this balance 
of Rs. 1,600 as tke plaintif was bound to apportion the mort- 
gage amount rateably on the value ofall the mortgaged properties 
andas Arunackellam Mudalrs properties were worth Rs. 5,550 and 
her property orly Rs. 1,020, she was only liable for an amount of 
Rs. 450 as her share. The issue framed on this plea i is: “ Whether 
the plaint prcperiies are lisblé to be sold only for a rateable 


„amount due as she plaintiff has exonerated the other mortgagor 


and his properties”. The Datrict Munsif held in | favour of the, 
defendant on this issu issue. ji 
1. -(1908).1. L. 3. 39 ML 217. 2. (1908) I. L. R.81 M. 833. 
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“On appeal to the: District Courk two points were taken, first, -` 


that the lower Court had erred in holding tkat the non-inclusion of 
Arunachellam Mudali,.the co-mortgagor and zis- properties operated 
as an extinguishment of the mortgage to-that extent, and secondly, 
that the plaintiff was entitled tó recover his debt on any portion 


of the mortgaz2d properties. , Before the District Court, the first. 


point seems hardly to have been pressed;:for, the learned. Judge 
states ‘that the only question, arguec in this appeal related to the 


second point, it having been assumed that the plaintiff had. 


exonerated.the other mortgagor and his properties. 


A long and careful argument has been addressed to us by: Mr. 


Govindaraghava Aiyar urging: that the plaintiff did not intend, by 


the language used: in his plaint, to allege that hehad exonerated , 
the other mortgagor and - his properties. fam unable to accept: 


this.contention. It is clear to me from the language of the- plaint 
that the parties went to trial on this footing and, seeing that there 
can be an.oral release, ‘I accept the finding of both courts. that 


there had been such a; release and that the endorsement on me 


hibit A of:the payment is evidence of thas release. 

Assuming, therefore, that the plaintif had discharged one of 
the mortgagors from liability under the. mortgage by receipt « of 
half the amount due, the question remairs whether he is thereby 
debarred from seeking to recover more than a rateable proportion 


of the balance from the co-mortgagor. Both courts have held that 
he is so‘debarred relying on the language ‘of Krishna. Aiyar v, 


Muthukumaraswame Pilla 1, and also on the dictum of Mooker- 
jee, J: in, Mir Esuff Ali. Haji v. Panchanan Chatterjee 2. The 
language used by the learned Judges on page 224 is. as follows :— 
“Tt remains only to obserye, kc.” Jt isto be noted thatin the 
view of ‘the learned Judges the Imitation of the mort- 


gagee’s rights arises, where „his action has had the effect of 


relieving the discharged, property from its liability to bear its-pro- 


portion of the debt, and the argument addressed to us is based: an `’ 


the assumption that S. 82 of the Transter.of, Property Act which 
creates the right to contribution does not. apply where one of the 
mortgaged properties has, at the. timè of the suit, been discharged 
from. liability. The. words-are “where several properties are 
mortgaged to secure one debt, such properties are liable to contri- 
bute rateably to the debt”. It is argued that the words “ “are mort: 


1, (1905) LL.B. 29M. 217 at 224. 2, 11910) 11 C. L. J. 699 at 648, 
44 
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gaged” mean “are, at thedate of suit, liableonan existing mortgage” 
and that they cannot bs read as meaning “ where'several proper- ` 
ties have Seen mortgaged to'secure one debt the right: to contribu-’ 
tion arises’ and that, tkerefore, the mortgagee having . put it out. 
of the power of one mortgagor to get contribution, an equity 
aitises ih favour of the zemaining mortgagor which limits the 
mortgagee’s right to rateable contribution. It is, to my mind;.a 
little difficlt 40 see how a.mortgage can be extinguished 60 as” to 


; prevent ccntribution bus be kept alive for the. purpose. of ascers 
.taining rateable proportion: But I do not think it necessary ‘to 


decide hera whether the right’of contribution has,in fact, . been 
lost, that cuestion may arise in another suit. I am unable how- 
ever to accept the view zhat even if it is lost this right of equitable 
limitation sxists. It seems to me that we should: be very slow in. 
introducing equities into a statutory mortgage law of this country, 
based on equitable doctrines applied to English mortgages. 
The’ right of contribution is itself an equity, and an equity 
specifically imtréduced by statute. If under the Hnglish- 
Law of mortgages thers is an equitable limitation to the mort- 
gabee's right, it was perfectly open to the framers of the Act to 
introduce that equity by suitable provision. They have not chosen 
té-do so and in my kumble-opinion, it is not-the function of the 
Courts to'do so for them The learned Judges in Krishna Aiyar v. 
Muthukumarasami Pilla: 1, examine the provisions of the Trans- 
fer of: Property Act with great minuteness. They point-out that 
there are only four or five sections which need ‘be’ considered, 


‘namely, Ss. 56, 81, 82, 95 and 60 and conclude as follows :—“It 


is scarcely necessary to say that there is nothing in any of these 
sections suggesting the view: that as between a mortgagee in the 
position of tae plaintiff ard holders of the equity of redemption 
stich as the appellants arz, the law compels the former to distri- 
bute his debt upon the mortgaged property -rateably so ds to 
entitle the laiter to insist apon their interest not being proceeded 
with until after the nephew's.one-third share has been proceeded 
with.” 5. 81 deals wita marshalling; S. 82 is the contri- 
bution section: S. 95. creates a charge by a co-mortgagor who 
has redeemec the whole debt on-the share of the other co- 
morigagors in tke property for their due proportion ; S; 60:states 
the na es of a mortgagor to redeem; S. 56 gives a right to a 
1. (1905) I. L. R. 29 M. 217. iss 


a 
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purchaser of one of two properties, subject'to a common charge 
as against -the ‘seller, to “have ‘the charge satisfied out<of-the 
other- property as far as such“ property ‘will-extend.*. Ib." i8 
“to be tioted that Ss. 56; 81, 82-and 95 are statutory. equities 
in favour. of persons owning’ properties liable to "a Charge 
against other. persons and other properties equally liable-on that 
charge. It has not been argued, and it cannot be. argued} that any 
of these provisions ` raises the equity sought for here. ‘The first 
difficulty in the way of this equity seems to me-to be ‘this : “If 
the equity can be used-as a deferce to a mortgage suit, it obviously 
‘should be available to a mortgagor in a redemption suit, for; it 
is ‘illogical’ to say that> the mortgagee. cannot claim. more than a 
rateable proportion, but that: the mortgagor in.a. suit’ to redeem 
-would have to pay the whole amount. Therefore’ the right must 


be- exercisable in ‘redemption. Unfortunately, however,: the . 


Transfer of Property Act is ‘definite in: negativing this right. 
8; 60 gives a right to the mortgagor to redeem on ‘payment of the 
mortgage money and specifically provides that. nothing:in the 
", section: shall entitle a person: interested, in & share only: of’ the 
mortgaged property to:redeem his own share only on payment 
.of the proportionate amount of the money: remaining due on” 'the 
-mortgage, except..where a mortgagee has acquired” another such 
‘share.- ‘Here is to be found the, only: statutory limitation to the 
liability of the mortgagor to. pay. .the whole amount due on. fhe. 
mortgage if he seeks : to .redeein.: S. 67 states the. rights of the 
-mortgagee. It gives:a‘right to. foreclosiire or an. order’ for sale-to 
the mortgagee as long-as the mortgage money. has.not been: paid. 
_Among all the following sections from. 69 to 84 there . is not a 
eSingle provision ‘limiting the right of-the mortgagee to: recover 


‘the amount of his mortgage from any property made’ liable theré- 


to by the mortgage docyment, except where he has ‘Jost: his -priority 

: by fraud, misrepresentation or gross neglect, ‘dnd except as to‘the 
-right of a second mortgagee withous notice ofa former mortgage 
to have the securities marshalled so as to protect himself‘ as fii ids 
“possible. If is clear; therefore, that this equitable limitation’ 6f the 
—inortgagee’s right is ‘one which is directly opposed to the: language 
` of the-variouis sections, introduces‘a-right in themortgagot impliedly 


“negatived « by S:-60, and is.of course,-in direct conflict: withthe. 


tights: -and liabilities arising from the lahguage of the: ‘dééumént. 
When I am asked: to read this equity. “into the. statute: ‘and am 
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pressed with the language used by the learned Judges of this 

Court and of other courts I -can only refer to the language of. 
Lord Maenaughten in -Norendra Nath Sircar v. Kamal Basini ` 
Dasi 1, acopting the lenguage of Lord Herschell in the . Bank of 


England 7. Vagliano 2, which is, in effect, as follows, that the 


proper course is to examine the language of the statute uninfluen- 
ced by any considerations derived frcm the previous state of the. 
law. . If the statute is intended to embody ina code a.particular 
branch of the law, the purpose of suca statute surely was that 
the law should be ascertzined by interpreting the language used. 
and not by enquiring how the law previously stood. Bearing in 
mind that tae chapter relating to morigages in the Transfer of: 
Property Act is as distinctly a “Code” as any enactment could be, : 
in that it begins by defining a mortgage, and seeing that its provi- 
gions.contair several “equities known to English Law, I must - 


with the grestest deference to the views taken by other Judges, 


decline to: injroduce provisions which the legislature has not 
thought fit to incorporate in the Act. 
‘I now proceed to consider the question from agih point 


of view. The mortgage is a simple mortgage under which each 


of the mortgagors bound himself personally to pay the mortgage 
money. Under 8. 68 of the Transfer of Property Act, the mort- 
gagee has a rigat to sue the mortgagor: for the mortgage money 
where the mortgagor has bocnd himself to repay the same. There 
is no equitable “imitation her and a reference to the Contract Act 
shows that no such limitation can be introduced. S. 43 of the 


‘Indian Contract Act provides that any one of joint promisors may 


be compelled to perform tha whole of she promise and S. 44- 
specifically enacts that where two or more persons have made a 
joint promise, a relerse of one of such joint promisors by the 
promisee does rot discharge the Other joiat promisor. This is 
the very point under consideration in “this case and it is to be 
noted that these two sections 43 and 44 give the right of contribu- 
tion to joint promiscrs and also .specifically provide that. the 
release of.a joint promisor br the promisee does not free such 


| promisor from responsibility to the other joint promisors. [I fail 
-to.see how it can ke argued thaS a mortgagee in a mortgage suit 
can only ask for sale of the mortgaged prcperty for a rateable 
„proportion of the mortgage debi, when on his claim on the,cove- 





,1.. (1896).L L. R. 28 C. 568. . . &.- (1891) A. G. 107. 7... 
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nant to pay he is entitled to judgmeni-for the whole amount with,’ 
hs a necessary corollary, a right to levy execution against the‘land. 
If there is aw equity here, it operates strangely, for, its only. result 


‘will be,.not to protect the. mortgagor but fo give some avant 


toa ga a mortgagėe if there be one. 

‘Reliance is placed on.the view embodied in Ponnusami Muda- 
liar v. Srinivasa Naicken 1, There the lecrned Judges accept the 
statement of the law contained in Mr: Ghase’s Law of Mortgages 
dated 1875 prior to the Transfer of Property Act. With the very 
greatest deference I cannot follow the Court.in disposing ‘of the 
cage without reference to the provisions cf the Act; but this case 
does not help.the respondent as the proposition stated is covered 
-by Ss.: 56 and 81 of the Act.-The ‘earned Judges in Krishna Iyer 
v. Muthukumarasami 2, the .case containing. the obiter dictum 


relied on by-the lower Court quote with approval two cases Lala | 


Dilwara Sahai v. Dewan Bolakiram 8, and Raghunath. Pershad 
„Y. Harlal. Sadhu 4, which lay down that the mortgagee is entitled 
.to realise the whole debt upon the whole property,.the right to 
' contribution. being .only as between the defendants, though they 


limit, it in a.manner expressly ,psovided by 8. 81. The decision’ 


in, Krishna ` yer v. Muthukumarasami 2, was considered by the 
High, Court of Allahabad in a later case. in Sanwal. Singh: v. 
„Gameshi Lal 5, -and the Court adopted as correct the broad . pro- 
„position, without any: reservation, tkat where two properties 
are jointly mortgaged for the same debt each of these proper: 
ties is liable for the whole debt and it is open, to the mortgagee to 
proceed either against the “whole of the mortgaged property or 
against a part only of such property ; and the proposition. is stated 
‘equally broadly by a, Full Bench of the same court in an earlier case 
Sheo Tahal Ojha v. Sheodan. Ras 6. It is true that a different view. 
appears to have been taken by the High Court of Calcutta in Imam 
Ali v. Brij Nath Ram Sahu T. But there the learned Judges were 
“considering the case of an assignee of the equity of redemption— 
‘a case which is covered by S. 56 of tke Act, and no authority on 


the construction of any. saction of the, Act is quoted for the. 
“proposition stated on page 622, that a “mortgagee, who has a. 
„security upon two or more properties, which ke knows, belong to | 





1. (1908) L L. R. 81 M. 398.” -> 2. (1905) I. L- R. 29 M. 217. 
8. (1885) I. D. R. 11 0. 258. : | 4. (1891) I. L. R. 18.0. 590. 
5. (1919) I. L. R. 35 A. 441, ; 6. (1905) I. L. R, a A. Hes 


7. (1906) I. L. R. 38 O. 618. 
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different persons cannot release his lién upon the ‘one so’ as to 
increase the burden upon the others without the privity and 
consent of the persors affected.” With the greatest deference I 
know o2 nothing in-che Act-to support this limitation and it is 
to be noted thai in a later case in Mir Hsuff v.: Panchanan 
Chatterjee 1, Mr. Jussice Mookerjee, who was a party to the 
prior case; limits it specifically to cases where thé release 
took place’ after the purchase of an interest’ in the mortgage” 


` premises and considers it inapplicable to the case where the 


mortgagors alone were the persons affected by the release. -Nothing 


-could be more definite than the following language used by that 
“learned Judge in this ast ‘case. “It is a firmly settled doctrine 


that as between the original. parties the release of a: part of the 
premises ‘does not atact the’ lien of the mortgagee upon the 
residue which is bound for the whole’ debt ' (vide page’647).”| In 
‘this view I entirely corcur, for the simple reason that; beth by 
the language of the mortgage and the language of “the sections 
of the Transfer of Property Act no” equity arises aé between 
mortgagors and mortgagee which limits the mortgagee’s tights 1 
‘and: I wculd refer to the language used “by Lord. Davey in 
Webb v. Macpherson 2, with reference to an endeavour to” ‘apply 
- English ecuities to the Transfer of Property Act. The question 
arose as to a vendor's charge under the Act and the Board’s view 
is ‘stated on page 72. The English Vendor's lien was a creation | 


of the court of equity ard could be modified to the circumstances 
‘ of the casé by the court of equity. But in the present case “there 


is a statutory charge. Such a charge stands in quite a different 


‘position from a vendors lien. You have to find something, 


either express contract, cr at least something from which itis 
“a necessary implication that such a contract exists, in order to 
‘exclude the charge given by the statute. What was sought to 
“do in that ease was certainly different to what is sought here, 
But it appears to me thas the Privy Council were insisting in 
that case, 300, on the construction of the Statute, apart ‘from 
equitable prnciples introcuced by courts of Chancery in England. 

For the above reasors, I would reverse the. decision of the 
“Lower Cours and make a preliminary order for sale as prayed 7 
for in the plaint. 


1. (1910) 21 €. L. 7.689. - - | 2. (1908) I. L. R. 531 C. 7. 
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[On Appeal from the High Court at a A ed 


Ganga Sahai and others . ase woe Gee 
Kesri and others 4..--- ous. w.. -> Respondents, ' 


Hindu law—~Mitakshara school—Cousin of ful tlood and paternal unele-of-- 


half blood—Mortgage—Joint Decree under Transfer of ;Property Actiof 1882, 
‘Ss. 88 and 89—A pplication for oxecution—Reservaioz in favour of joint-deoree- 
holder—Auction: sale— Purchase by one of co- wekan, 817 of Civil Procedure 
Code of. 1883—Fraud. ; 


Whero two persons A and B jointly advancec money on & AN and - 


obtained a decree for sale but only one of them applisd for execution . (oxpressly 
reserving however the pene et of the oiher) ang purcaased the property i in a his owm 
name. 

Held, that s. 317 of tho Civil Procedure Code o£ 1682. which was as only designed: 
to check benami purchases in the. interests of judgmert-debtors, in no way affected. 
the title of persons otherwise beneficially interested. in the purchase and that.the 
Courts in India were perfectly right in refusing to allow the défendant to perpetu- 
ate a fraud against the plaintiff. his co-decree-holder who was entitled to` share in 
the properties purchased, to the extent of Lis intere.t m the joint decree, 

Boodh Singh Doodhini v. Gunesh Chander Sen 1. approved. 

’ The preference of whole blood to lalf blood under the Mitakshara applied only 
to sapindas of the same degree of descens from ‘tk: -ommon ancestor and did not 
apply to persons of different degrees.. sä 

_ Held, accordingly that an uncle of the halt blood was entitled t to succeed in 
preference to an uncle’s son of the full blood. r 


Suba Singh v. Sarfraz Kunivar 2, apəroved. AA a 
Consolidated - Appeals from judgments ‘and decrees of the 
High Court at Allakdbad, dated April 9 1910 and April 18, 1911, 
respectively reversing the judgments ard decrees of the.Subordi- 
nate Judge of Farrukhabad, dated December “10, 1906, `’ 
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Bahačur Singh died leaving the properties in question and 
the competing heirs w2re Raja Ram, half brother (consanguine) of 
Gaya Prasac, and Jiven Lal and Kalka Prasad, sons of Ganga. 
Prasad, Bahadur’s uncle’s sons. 

[The facts are fuly stated in the judgment]. Sis 

Ross, E. C., and Kenworthy Brown for Munshi Listy and 
others contended that tae judgment of the High Court was based.on. 
the view expressed in Madan Parijata which was wrongly regarded 
asan authority on the Mitakshara. In Stokes’ Hindu Law Books: 
(Introduction, p. 7) Medan Parijata was described as being of no 
authority on the Mitakshara. In Morley’s Digest (Introduction) 
it was stated as not an authority in the Benares School at all. 

The basis of inher-tance according to Mitakshara was pro- 
pinquity. ‘There was ro proper propinquity in the present case 
as half bloods were not 30 near as full bloods. In the case of 
brothers and their sons it was clearly laid down by the Mitakshara 
thab'a half brother waz to succeed in preference to a nephew 
of full blood. This coud not apply to uncles and their sons as, 
it was expressly left undsfined by the Mitakshara. 

Those of half blood were remote both in point of propinquity 
and worship. Mayukha has expressly stated the preference of 
cousin of full blood over half uncles. All authors had drawn 
upon- Manu and the roc3 principle of the Hindu law was to 
prefer full blood. At tk= very worst the view of Mitakshara 
regarding brotasrs was an exception and a to the genet) 

scheme, roa a 

_ Reference was made to ye 

` Miżakshara, Ch. II, Sec 3, 4 and 5 verse 4, Stokes’ , Hads 
Law Books, Saravadhikaris's Hindu Law of Inheritance, Morley’s 
Digest, Introduction, Mana Ch. 9, verse 21 and 217, Sacred Books 
of the East, Vol. IL, Pt. 2 

Suba Singh v. Safraz Kunwari? Nacheappa v. Rangaswami 2 
Sham Singh v. Kishen Saha? Ramchandra Martand Waikar v. 
Vinayak Venkatesh + Vithalrac v. Ramrao 5, 

Lowndes on behalf o: Ganga Sahai contended that the. pur- 
chase made by Ganga Sahai was for his sole benefit and rest for 
or on behalf of the heirs of the said Bahadur Singh and referied to. 

Kalka Prosad v. Basent Ram §. 


à --(1896} 1. L. 2. A a5 (1914) 28 3M, L.J.1. 
3. (1907) 6 C. L. J. 190 a! (1914) 41 1, A. 998=27 M.I J. 838. 
5. (1899) I. L. B. 24 B. "80, 2. 317.. 6. (1914) L. L. R. 28 A. 846. - |, 
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a ae $ De Geuyther, K, 0., arid. Dube for Kesti: and dika E 
denia; contended that the whole- -pringiple of succession was laid 
down by the Mitakshara. If it-was governed” by: “the consideration 
of: Sapindaship, it must apply to: brothers, Mr Ameer Ali: Is not 
whole blood more nearly related 2) ‘Once persons of the same 
class were taken, full blood. came first. The ‘nearest Sapinda, 
_ full brother succeeded first ; no nephew could: succeed in prefe- 
rence to- brothers. Heirs were td succeed~“Successively”, Tt 
was wholly unnecessary for the- Mitakshara tokave mentioned that 
the same principle governed -the--successiom -among “uncles and 
their sons” as applied to brothers and theirsoris. Madana Pari- 
_ jata-was a Commentary on Hindu. Law. The. rile was. that- the 


nearest Sapinda succeeded. - - -~-- ER 


‘(Lord Shaw :—Uncle should come first 

‘Reference was made to Stokes’ Hindi Taw. Books, p. 401, 
445 and 446, Mayne’ s Hindu. Law, para 569. ` tah 

Ross, K. C., ia reply si ga ae. 

The Judgment of their Lordships: was ‘dativered by 

Mr. Ameer Ali.—These- -several consdlidatéd -appeals from 
certain decrees and judgments - of the High Court’ of Allahabad 
arise out of three suits brought-in the Court-of: the Subordinate, 


Judge of Farrukhabad. The: pants ih o of these. suits, 


eran tso 


a one-third aré of the properties specified in their respective 
plaints which he had ‘purchased at a sale held in execution of ‘a 
decree upon a- mortgage to which reference will be made presenitly. 
The third suit was brought by Kalka Pershad, one of the plaintiffs 
in the above suits, to recover from the respondent. Chunni Lal 
certain shares in Mouzah Malkapur belonging to the estate of 
Bahadar Singh which had ‘been conveyed `t ‘to sum by one Gulab 
Koer, Bahadur’s stepmothér,  - 

Their Lordships propose to. deal first with . the two suits in 
wien Ganga Sahai was the defendant. 

‘The mortgage-bond’ referred to-above wak executed so ) Tong 
ago as the year 1869 by one Jai: Chand CHowary, in favour of 
Bahadur Singh and Debi Din, the ancéstor .of Ganga | Sakai, 
hypothecating--two villages named respectively, ‘Tahsipur: and 
Bilaspur. One-third ‘of the amount advanced -on this transaction. 
admittedly’belonged to Bahadur Singh, and the: other two-thirds 
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to Debi Din. On default of payment by Jai Chand, a suit was 
brought in 1891 by Bahadur Singh in conjunction with Bhima 
Singh and Ganga Sahai, the heirs and representatives of “Debi 
Din (who had died in the meantime). Bahadur Singh died during 
the pendency of. the suit, and his widow, Lachman Koer; wis 
brought on the record in his place. : On the 21st November 1891, 


` the usual mortgage décreé’ undei! Section 88" of the "Transfer of. 


Property Act (IV of 1882) was was made by the Court: This was 
followed on the 27 jä of April 1893 'by the final decree under Aa 
tion 89 of the Act.: 

It appears from the record that an Koer died some- 
where in '1894.- On the 20th December 1897, Ganga Sahai 
applied for execution of the mortgage- -decree against the heir ånd 
representative of the mortgagor.” In this application he expressly 


reserves the rights of ‘Lachman Koer’s heirs. The passage in 
question is important i in “view of the contention now raised’ by 


him. He states :-— e 


“ Bhaman Singh, another decree- holder, has died a natural death. His sons, 
“ Mauji Ram and Raj Kunwar, are his heirs ; but they do not join in the dpplica- 
ts tion, hence, under {section} 281 of the Code of Civil Procedure, this decres- 
“ holder alone makes this application, and prays that the deoree may be executed 


«subject to the rights of the heirs of Musammat IH Kunwar and Bhaman 


“Singh.” 

-` Bhaman Singh is evidently the same person as Bhima Singh. 

The mortgaged properties were accordingly put up to sale on 
the 20th of February 1899, and purchased by Ganga Sahai., The 
sale appears to have been duly confirmed and two sale certificates 
were issued to him in respect of Tahsipur and Bilaspur respectively, 
and he is admittedly now in possession of the properties. 

The two sets of plaintiffs, as already stated, claim to be the 
heirs of Bahadur Singh adversely to each other; but. as against 
the appellant Ganga Sahai, they seek identical relief. They say 
that the purchase by Ganga Sahai of-the properties in question 
was not exclusively for himself, but for the benefit of the heirs and 
representatives of both mortgagees. The courts in India have 
upheld their contention, Ganga Sahai has appealed to this Board 


-and takes his stand on the first clause of section 317 of the Civil 
. Procedure Code of 1882, which was in force in the sale took place. 
. That clause provides as follows :— 


` "No suit shall be maintained against the certified pombas on the groùnd 
“that the-purchase was made ori-behalf -óf any other person, or on behalf of somia 
“ one'through whom such-other' personi êlaiing,” ii 007 + e Tees eA wi 
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< Tnitheir “Tiordships? “opinion thé prdvisions’ of: that ‘section RHC. 
hho application to the present‘case.- They: weré-designed’ to Wariga va Sabai 
ronie: some: dk on thé Peart of malting ` what. ‘ate -called gout 
debtors, ‘and. in no way alice: : the ‘title “of persons Ees 
beneficially interested in the purchase. “An éxample of this will 
che found: in the case of Boodh Singh’ Doodhoria: v. Guneen Chunder 
eSen.1,-decidedby this Board in 1873." . < ee jak 
“The Courts‘in India were perfectly right, i in refusing to allow . 
‘Chang Sahai to perpetrate a fraud against his co-decree-holders 
tinder cover of this section. His application for execution was 
under section 231'of the. Code, and it was made subject to their 
srights. Had he not even embodied this ‘reservation in his -peti- 
tion, the Court executing the decree would-have of its-own motion 
protected the interests of the other decree-holders. Their Lord- 
ships agree with the Courts in India that the heirs and represen- 
-tatives of Bahadur Singh ave entitled to recover from Ganga Sahai 
‘a one-third of the properties panak lcd aaj in- “execution of the 
Joint’ mortgage decree. < . - „E 
2 The question then arises who. among the two sets of plaintiffs 
‘ave entitled to the inheritance of Bahadur Singh. At the time of 
‘his widow’s death in 1894, when the succession’ passed to ‘the 
‘collaterals, Rajaram, his uncle by the half blood, was alive; and 
he oten the properties in- PA to Kalki Pershad and Jivan 
| TA aaa has since died and i is now represented by his sons- and 
. grandsons who are plaintiffs in one of the suits and respondents 
before this Board. Jian Lall has also died, and his ‘son, Munshi 
“Lali, now stands in his pléce.. Kalka Pershad and Munshi- Lall 
- were the plaintiffs in the second suit, and they claimed in opposi- 
tion to Rajaram to be the heirs of Bahadur Singh by virtue of 
“their relationship to him being of the whole blood. ; 
= As the question of heirship was involved in all the three ‘suits 
“they appear to have been tried ‘together ; and’ the Court of ‘first 
‘instance held in favour of Jivan Lall and Kalka Pershad mainly 
. on the authority. of a decision of the Allahabad High Court, which 
“ip considered had settled the -rule ‘of succession in favour ofthe 
heirs related by the -whole - blood.: The District Judge _affirined 
‘this decree.. On appeal, however, to.the High Court; the learned - 
1, (1874) 12 Bengal Law, Reports; p. 817. | 


"Puc. 


.Ganga Sahai 


v, 
Kosri. 


234 THE. MADRAS LAW JOURNAL REPORTS. [VOL, XXIX 


‘Judges explained that in their judgment in Suba Singh v. Sar- 
faraz Kunwar 1 on which the lower Courts had relied, they had 
ilaid down no such principle as had been inferred ; what they meant 
to decide was simply this, that under the Mitakshara the distint- 
-tion of whole blood was not confined to the brother and his sons 
but extends further. And on an examination of the doctrines: of 
‘the Mitakshara, they held in effect that this -preference of the 
whole blood to the half blood applied to sapindas of the sarne 
degree of descent from the common ancestor, and did not apply 
to persons of different degrees. They were accordingly of opinion 
-that Rajaram being paternal uncle of the half blood was entitled 
‘weferentially to the inheritance of Bahadur Singh to the exclusion 
of his cousins, although they were thesons ofan uncle ofthe 
«whole blood. They accordingly dismissed the claim of Munshi 
Lall and Kalka Pershad in their suit against Ganga Sahai and 
athers, as also the claim of Kalka Pershad in his suit against 
Chunni Lall. They at the same time decreed the claim of Raja- 
-yam’s representatives against Ganga Sahai. Munshi Lall and the 
representatives of Kalka Pershad, who died during the pendency 
af the suit, have appealed to His Majesty in Council “from these 
decrees to the High Court dismissing their claim; and the main 
-contention advanced on their behalf is that, although the Mitak- 
‘share expressly provides for the succession of the half brother in 
„preference to nephews of the whole blood, there is no such provi- 
sion-in respect of uncles; and further that as it provides for the 
succession of the grandmother on failure of the father and his 
descendants, it must follow that by the words “The uncles and 
their sons” Vijnaneswara meant that uncles of the whole blood 
and their sons should succeed in preference to the issue of another 
wife of the paternal grandfather. This argument, in their Lord-- 
ships’ opinion, would apply with equal force to ‘the case of half 
brothers and the sons of brothers of the whole blood. But it is 
conceded that the author of the Mttakshara has expressly declared ` 
that brothers of the half blood come before nephews of the whole = 
blood, and in principle they see no reason to differentiate between ` 
the brothers of the propositus and the brothers of his father. | 
Having regard to the general scheme of the Mitakshara; their: 
Lordships think that the preference of the whole blood -to 
. the-half blood is confined to members of the same class, or 


1. (1896) I. L. R. 19 All. 216. - 
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to use the language of the Judges of the High Court in Suba 
Singh v. Sarfaraz Kunwar 1 to sapindas of: the “same degrees 
of descent from the common ancestor,” and that therefore 
on the death of Lachman Koer, Rajarani ‘as uncle of the 
half blood became entitled to the inheritance of Bahadur Singh 
to the exclusion of his cousins. - : 

In the result, all the appeals. will be dismissed: Ken ana 
. the other respondents in Appeal 83 of 1912 will have all their 
costs from the appellant Ganga Sahai. There will be no one 
as to costs with regard to the other parties. 


And their Lordships will humbly advise His: ‘Majesty sens 


ingly. 
Solicitors for appellants : Douglas Grant ; T. L. Wilson & Co. 


Solicitors for respondents : Barrow, Rogers and Nevile, T. L. . 


Wilson d oo T. C. ss a ys & Son, Douglas Grant. 


PRIVY C0 UNCIL. 


j , 


Present :—Viscount Haldane, Lord Shaw, Sir George Far- .. 


well, Sir John Edge and Mr. Ameer Ali. 
[On Appeal from! the High Court at Allahabad.) > 


_ Mussammat Bilas Kunwar as Appellant. i 
D. i . 4 b $ ae 
Desraj Ranjit Singh and others i Respondents. 


Benamé purchaser—Test—Comparison with English law—Estoppel—Land- 
lord’s titlea—Denial by tenant—S, 116, “Evidénce saa Rd —Non-” 
production of document.: ^ . Gp 


Benami dealing is. common to “Hindus and Mahomedens alike andi is pans 


unobjectionable. 
~ It resembles the English rule that the trust of a legal estate results to ‘the- 


man who pays the purchase! money. The exception in that law by way of advance-. 


ment in favour of wife or child does not, apply in India but the relationship is a 
circumstance which is taken into consideration 2 in determining whether the trans- 
action is benahi. A 
; “The general rule in the,absence of all other relevant circumstances is, as stated 

by Lord Compbell in Dhurm Debia Pandey v. Mussumat Shamsundari Debia 2 “to 
consider from what source the money comes with which the purchase money, was 
paid. A 

“Where A, a Hindu, purchased a bungalow in the name of his Mahomedan mis- 
tress, B, but it appeared that he had already made provision for her two,sons by-him 
and possession remained with him and his wives during his: lifetime and after his 
déath with one of his widows. 

Held, that the-natural inference. was that the pürohaïe was benami for A. 


eee “> 18th July, 1915. 
. (1996) 1. 5. R. 15A, 215. o.. zA, (siii I. E 
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- Held, further, that- the -Court was not entitled to draw any. inference against 
the ens the widow, from the non-production of account books relating to the | 
estate as these did not necessarily form any part of her case and if any entries 


relating to the bungalow appeared therein it was for the defendant to have sum- - 
moned for them and to have got them admittdd in evidence. 


It is open to a litigant to refrain from producing any documents which he 
considers irrelevant’: if the otliér litigant is dissatisfied, it is for him to apply for 
an affidavit of documents and to obtain inspection-and production of all that 
appears to him in such affidavit to be relevant and proper. If he fails sa to da, 
neither he nor the court at his suggestion is entitled. to draw any inference as to. 
the contents of any such documents. 


S. 116 of the Indian Evidence Act rests‘on the principle well astablished iy 
many English cases that a tenant,who has been lèt, into possession cannot.deny; his - 
landlords’ title however ‘defective it may be so long as he has not openly restored 
possession by surrender to the landlord. 

Held, accordingly, that a tenant who had been let into possession by the 
plaintiff was estopped from denying Her title in a sub brought by her against him 
for possession after due notice to quit, relying upon his purchase from B, 


One Raj Bisheshar Bakhsh Singh. was a taluqdar of Oudh 
with an annual income of Rs. 60,000, He,had two Hindu wives, 
Balraj Koer and Bilas Koer, one of whom bore him a daughter 
only. By his Mohammedan mistress, Jagmar Bibi, he had two 
sons, Zahir-ul-Hasan and Zahin-ul-Hasan. In 1887 he bought a 
bungalow, in Stanley Road, Allahabad, in the name of Jagmar for 
Rs. 9,000 whose name was recorded as owner, in the Municipal 
registers and who always paid the ground rent in respect thereof 
and received such profits as assessed. In 1888 he acquired for 
his sons possession of a village as mortgagees. He diedin 1890. 
During his lifetime his mukhtear and other servants looked after 
the bungalow- -and the same arrangement contintied after his death. 
In 1900 Dr. Desraj Ranjit Singh went into occupation - of the 
bungalow and in 1905 bought the same from Jagmar and her 
sons. The senior widow Balraj Koer instituted: a suit for the re- 
covery of the possession.of the bungalow. The Subordinate Judge 
decreed the suit in favour of the plaintiff, but on appeal the same 
was reversed. The statement of Roshni Lall, barrister-at-law that 
the taluqdar had stated to him that the bungalow was bought for 
Jagmay on whose behalf it was let it to him and the possession 


- of the title-deeds by Jagmar were relied upon to support her 


title. The appellant ‘whose name was substituted on the 
death of Balraj Koer, her co-widow, then obtained leave toappeal 
to the Judicial Committee of the Privy Council in due course. - 

Sir E. Richards, K.C., and Ross K. G., for the appellant con- 
tended that there were-two questions involved in this appeal: (1) 
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- benanii transaction, iand (2) estoppel... By Sec. 116- of thetIndian 
-Evidenċe Act, the respondents who had“ ok tained .possession-ef. the 
‘bungalow as. tenant, for the appellant, anc to whom they paidrent 
regularly. were estopped. from : denying the appellant’s-title, unless 
‘and until. they had given up the possession thereof and then.re-.took 
possession of the same. The transaction was really benami accord- 
ing to the habit of the people of India who often buy properties 
in the name of others. The bungalow Wes bought for the use, of 
the taluqudar and his Hindu wives to be uséd , for ‘kalabbas at. 
Allahabad. It was of no use whatever to Ji agmar Who: lived at 
a great distance from the place, nor was it any good from. the point 
of view of income, as it. was very little indeed.and sometimes - -none 
at all,’ In all purchases in a joint Hindu.Zamily the presumption 
was that they were acquired for the beneft of all, although.-they 
might have been bought in the name of one only. Asto the non-pro: 
duction of the general account books,.it was not the duty of the 
appellant to do so. She did not rely upon them-at-all. If: the 
respondents wished them to be produced they ought. to haye given 
notice. calling for their production. at present, there could be no 
presumption in favour of the respondents on this account., > p. 

Reference was made to eee 

Smith’s Leading cases, Vol. TI, p. 831, 11th Bam Davis’ case 1 
Bradley's case 2, Doe Bayan” 8; Transfer of Property Act (1882) 
Sec. 108 (8). ; 2 

De Gre Tak K. G., for the a Bahan a pekak 
neither the Hindu nor the Mohammedan law had any bearing.oh 
the. question, The real question -was whether it was,not ry 
for pagnar, aol a a 

< Lord Haldane. _—The whole: quession. is gether it, on 
benami. This.depends on the habit of the country as fo who weuld 
be entitled to the beneficial interest. . Be hs re 


There is no special law on this point in India, oo. oo) dbo! 

Sir John Edge.—The whole aunties is: Nan, he bought 
it for himself or for the woman. ! TE a ny ve bon. 

That was really the quai eagle na ioni 


Lord Haldane.—1f the property is bought with thë “indney 
of some one, is'not the-burden of proving ile thrown upoh “that 
one in. whose name it-was-bought'? | oad NG bid 
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There were two witnesses who stated thatthe bungalow was 
bought for the benefit of Jagmar. One of them was an old servant 
of some 43 years’ standing. The income from the bungalow 
always went to Jagmar. As the taluqdar was in debt, he bought 
it m order to make further provision for his mistress who would 
nos be entitled to anything after his death. 


Lord Shaw—lIt did not occur to them then. It appears 
that the lady’s lawyers hit upon the idea of explaining the trans- 
action by stating that he was in debt. 

Hither it was benami or not. 

Sir John Edge.—You have no evidence to support it. 

There was not the slightest proof that it’ was. There 
was no reason why it should not be regarded asa gift. As he 
had no children except a daughter of Bilas by his wives and two 
boys by Jagmar it was perfectly reasonable that he bought it for 
them. Jagmar executed in 1888 a power-of-attorney which was 
produced for inspection of the lower Court and it related to pro- 
perty in question. 

Lord Shaw.—There is a deed in existence executed by her 
and shown in Court. He had ample time to change his mind if 
he wished to, 

Lord Haldane.-—You say that the story that it now got into 
her possession is untrue. 

Lord Shaw.—On the question of title it is relevant to show (1) 
delivery, and (2) the deed being kept in the catalogue of the estate 
deeds. 

It was not in the catalogue. As Jagmar lived in Pentalgarh 
and had only two servants to manage her only village since 
1876, the house was looked after by taluqdar’s servants. The 
statement of Roshan Lall in support of Jagmay’s claim was un- 
disputed. Jagmar could not offer any objection to the use of the 
house of the talukdar. She was invited to ceremonies and 
the widows were on good terms with her. If the talukdar did 
not change his mind the natural state of things would be that it 
was bought for her benefit. : 

Sir E. Richard replied. 

The judgment of their Lordships was delivered by 

_ Sir George Farwell.—This is an appeal from a judgment and 
decree, dated 10th May 1910, of the High Court at Allahabad, 
which reversed a judgment, and decree, dated 26th August 1908, 
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of the Judge of the Sinal Causes, Court of ‘Allahabad, exercising 
the powers of a Subordinate Judge. 


Rai ‘Bisheshar Bakhsh Sing was a <aluqdar of Oudh ; he 
was aman of some wealth, a Rajput of good position ; he had 
two Rajput wives but no son ; he had, however, one daughter by 
one of the wives. He had also a | Mohammedan mistress named 
Ji agmar. Bibi, by whom he. had two sons, end for whom he had 


made provision on a fairly libefal scale, and had given full posses- 


sion thereof in 1876 and in 1888. On 9th June 1887, the 
taluqdar purchased for Rs. 9,000 the bungalow in dispute in 
this action ; he raised the purchase money by a mortgage on his 
own property and paid for it, and had the sole use and enjoyment 
of it for himself and his wives during his own life, but the deed 
“of sale was made out and registered in Jagmar’s name. ‘The 
taluqdar spent money on the house, built-2 well and walls and 
kept a gardener in occupation, he and his wives lived there, and 
the mother of one of his wives lived and Gied there. His wives 
used the bungalow by his permission for “ Kalabbas”—¥.e., to livé 
at the bank of the Ganges for religious purposes fora month at 
a time; the purchase seems to have been made for the purpose of 
the Kalabbas. Jagmar Bibi was never in the bungalow during 


this period ; she would, of course, as a Mahomedan mistress, have 


no part or lot in the Hindoo religious observances of Rajput wives 
and it is inconceivable that she could have associated in any way 
in the bungalow with them. - 

The bungalow was useless to her for any personal use, and 
it was wholly inappropriate as a provisior for her if the talugdar 
ever had any intention or idea of making a further provision for 
her; the net income was very small—in some years the out-goings 
exceeded the income, There is no eviderce of any intention to 
give the bungalow to Jagmar as a provision for her or otherwise 
beyond the bare fact of the registration in her name; ; it is, Tof 
clear how or when she got possession of tae title deed ; it may be 
that it was in the talugdar’ s possession at his death, and at some 
subsequent period. As the deed was mads out in her name theké 
is no importance in this. Down totke” taluqdar’ s death the 
natural inference is that the purchase was a benami transaction ; 
a dealing common to Hindoos and Mahomedans alike, and much 
in use in India; ib. is quite unobjectionable and has a curious 
resemblance to the doctrine of our Eùglisk law that the” asada of 
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the legal estate results to the man who pays the purchase money, 


and this again follows the analogy of our Common Law that where 
afeoffment is made without consideration the use results to the 
feoffor. The exception in our law by way of advancement in 
favour of, wife or child does not apply in India (Gopreekist v. 
Gungapersaud 1), but the relationship is a circumstance which is 
taken into consideration in India in determining whether the 
transaction is benamw or not. The general rule in India in the 
absence of all other relevant circumstances is thus stated by Lord 
Campbell in Dhurm Das Pandey and Mussumat Shama Soondai 
Debiah 2, “ The criterion in these cases in India is to consider 
‘from what source the money comes with which the purchase 


“money is paid.” 

On the 3ist August 1890 the talugdar died, and by an` 
agreement of 21st March 1894 between his two widows the 
possession and management on behalf of both was given to one 
of them, viz., Thakurain Balraj Kunwar, and she has throughout 
managed the property in question. Whether any acts or omis- 
sions by any of the parties after the death of the taluqdar could 
affect the nature of the benami transaction as it stood at his death 
it is. unnecessary to consider, for their Lordships are of opinion 
that nothing has been given in evidence which could have any 
effect at all on the transactions as benami. The evidence given 
by Jagmar is quite untrustworthy and she has not even called her 
sons whom she purports to vouch as actors on her behalf: the 
Trial Judge does not place any confidence in Roshan Lal’s evi- 
dence, and his conduct certainly, is -open to comment. On the 
facts as accepted by their Lordships as the result -of the evidence, 
all, rates, rents and taxes and repairs and the ground-rent of the 
bungalow have been paid-by the Thakurain. She has had posses- 
sion of the premises by her servant Bhairon, and has lei them to 
various tenants from 1891 down to the commencement of this 
action, the last tenant beings Dr. Ranjit Singh, to whom the 
plaintiff let and gave possession in 1890 and to who also she 
gave notice to quit on 13th October 1905. 

On these facts their Lordships are. of opinion: “that the trans- 
action was and remains.throughout benami. They are unable to 
agree with the opinion expressed by the High Court; they find. 
no ground on which to treat ẹ purchase by the taluqdar of such: 

s 1; (1854) 6 Moorejfnd. App. 53. ` 2. (1843) 3 Moore Ind. App. 229. ' 
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a property as this bungalow in the name- of -his Mahomedan 


mistress in a manner- differing from that-on which a similar. 


` purchase by a Hindu in the name of a complete- stranger’ would, 
be treated, nor is there any ground for asserting that the probabi- 
lities of the case or in favour of an intention by the Taluqdar to 
benefit his mistress ; for the reasons stated above the exact con; 
trary appears to their Lordships to be the case. The High: Court 
Judges “ attach. great significance” to the. non-production of the 
books showing the accounts of the general -estate, and appear’ to 
draw an inference therefrom adverse to the plaintiff's claim ; any: 
such inference is; in their Lordships’ opinion, unwarranted. 

- These books do not necessarily form. any part of, the plaintiff's 
case; it is of course possible that some entries might have appeared 
therein relating to the bungalow. But it is open to a litigant to 
refrain ‘from producing any documents that he considers “irrelé- 
vant; if the other litigant is dissatisfied -b is for him to apply 
for an affidavit of documents, and he can obtain inspection 
and production of all that appears. to: him ‘in’ such affidavit 
to be relevant and proper. If he fails-so.to do, neither he nor 
the Court at kis suggestion is entitled to draw any inference 
as to the contents of any such documents. There is. no ground 


for any inference such as is made in the High Court that the. 


books if produced would have ‘shown rent credited‘ to. Jagmar 


or set offagainst some claim against her. They related -to. 
a-different property, and the possibility of eatries relating to the: 
bungalow therein is very remote, but even if it had been greater, 


the Court was not entitled to draw any such inferences. It is 
for the litigant who desires to rely on the ccntents of documents 
to put them in evidence in the usual and proper way; if he fails 


to do so no. inference. i in his favour can be drawn as to. ‘the. 


contents thereof, | 
The other point in.the case is. one of estoppel: The property 


was let by the plaintiff to the defendant Ran it Singh; he was'let’ 


into possession by the plaintiffs gardener Bhairon, on her behalf 


nd by her direction, and he regularly paid rent to her and-applied. 
to her to do all the necessary repairs; he has never given up ‘pos- 
session to her although he duly received notize to quit, and he has. 
denied her title. Section 116 of the Indian Evidence- Act is. 
perfectly clear on the point, and rests or ‘the principle - welt- 
established by many English cases, that a tenant who has. been * 
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let into possession cannot deny his landlord’s title however defec- 
tive it may be, so long as he has not openly restored possession by 
surrender to his landlord. The Subordinate Judge was clearly 
right on this point. The High Court appears to have been under 
some misapprehension, and Counse! for the respondents have not 
attempted to support their judgment on this point. Their Lord- 
ships are of opinion, and will humbly advise His Majesty, that 
the decree of the High Court should be reversed and that of the 
Trial Judge should be restored, and that the respondents should 
pay all the costs here and below. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondents: Ranken Ford, Ford and Charter. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
{FULL BENCH. ]} 
Present :—Sir John Wallis, Chief Justice, My. Justice Ayling, 
and Mr. Justice Sadasiva Aiyar. 


Jaldu Venkatasubba Rao Appellant* (Petitioner 


Plaintiff). 
De 
“The Asiatic Steam Navigation ... Respondents (Respondent 
Company of Calcutta : Defendants.) 


C. P. C., of 1908, O. 2L, r. 31—Specific Relief Act S.11—Suit for Specific 
moveable property—Allegation and proof—Onus on plaintiff—Limitation Act of 
1908—Arts. 81, 49 and 115—Applicability—Carrier—Suti for compensation 
against—Suit for return of Specific moveable against-—Limitation— Maxim 
"Generalia Specialibus non-derogant—"’ Application of. 

In order to entitle a person to obtain delivery of specific moveable property 
by suit and to enforce the decrees obtained by the stringent methods provided in 
Order 31, rule 81, of the Code of Civil Procedure, he should allege and prove facts 
which entitle him to compel the’ delivery of the specific moveable under the provi- 
sions of S. 11 of the Specific Relief Act. 

The effect of the amendment in 1899 of Art. 31 of the Limitation Act is to 
make it applicable to a claim against a carrier for compensation for non-delivery 
of goods irrespective of the question whether the suit was laid in contract or in 
tort. Art. 49 is inapplicable fo such a case. 

Semble, Art. 49 applies when in a proper case a claim is made against a carrier 
for the return of a specific moveable. 

Where, ina suit by a consignor against a carrier, the plaint asked for the 
return of the plank consigned but not delivered to the consignee and also for Rs. 
91.12-0 being the loss of interest but contained no allegation that the defendant 
was in possession of the plank in question and it was obvious from the correspond- 
ance between the parties filed in the cise that the defendant was not in possession 
thereof. 
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Heid, that in so far as the suit could be regarded a a sut for the return “of 


the specific plank, the case did nof come within S. 1l-of the Specific Relief Act, 
and the suit must bo dismissed ; 


That, if the suit was regarded as one for compensacion for failure to deliver 


the plank in breach of the contract under the bill- of lading. it was governed by 
Art. 31 and not by Art. 49 cr 115 of the Limitation Act 


Appeal under Clause 15 of the Letters Patent against the 
Judgment of the Honourable Mr. Justice Tyabji, dated-the 26th 
day of March 1914, in Civil. Revision Peti-ion No. 568 of 1918, 
presented against the decree of the Court of the Principal District 
Munsiff of Masulipatam in Small Cause Sui- No. 1257 of 1912. 


This appeal coming on for hearing on Tuesday, the 5th day 


of January 1915, and having stood over r consideration till 


Monday, the 18th day of January 1915, the Court (Spencer and, 


Seshagiri Aiyar, JJ.) made the following 
ORDER OF REFERENCE TO A FULL BENCH :-— 
` Spencer, J.:-—I have had the advantuge of perusing the 
Judgment which my learned brother is about to deliver, but 
I regret that I have not been able.to come tc the same conclusion 
at which he has arrived, l l 
It is contended that the suit having been >rought for the 
delivery of specific moveable property, viz, a alank, or for its value, 
the plaintiff had 8 years within which to file his suit under article 
49 of the Limitation Act. 
In support of this contention the decisicn in Murugesa 
Mudah v. Jotharam Daway + is cited. 
That was a suit against purchasers ata Court-auction to make 
them restore the goods purchased or their vaue as compensation. 
The present is essentially a suit against a carrier for compen- 
sation for non-delivery of goods, and it h-s been held in Haji 
Ajam Goolam Hoossein v. Bembay and Persia Steam Navigation 
Qo., 2, and in Great Indian Peninsula Radway Co. v. Ganpat 
Rai 8, that the article applicable to such suis is article 31, or 
if the carrier loses or injurss the goods. taen article 30, (Great 
‘Indian Peninsula Railway Co. v. Raisett Chendmull 4, the period 
\of limitation under either of these articles ix the present Laa 
tion Act being one year. 
In The British India Steam Navigation Co. v. Hajee Mahomed 
Esack and Co. 5, it was thought that, while article 30 would apply 





L (699 L L. R, 23 M, 478, . , % (1905 LL R. 26 B. 562. 
3. (1911) I. L. R. 83 A, 545. . 4 (I899LL R. 19 B 2168. ° 


5. (1881) IL.R. 3 M. p. 107. 
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to suits for compensation for loss or damage to goods carried, 
article 115 which allows 3 years’ time for suing would apply to 
suits for breaches of contracts to deliver, but that decision was 


“prior to the enactment of Act X of 1899, S. 3 of which inserted 


the words ‘non-delivery of or, in article 31. It is not now argued 
before us that article 115 applies. In Danmull v. British India 
Steam Navigation Company 1, which was also prior to Act X of 
1899 the defendants denied that plaintiff had entrusted them with 
the missing goods. It was -the case of neither party that the ` 
goods had been lost. Mohan Singh Chawan v. Henry Conder 2, 
was another case of non-delivery of goods prior to the enactment 
of 1899; 

It may be that, when the words ‘non-delivery of or’ were 
inserted in this article, the grouping of the articles under the heads 
of suits upon contracts and suits upon torts was not heeded for 
convenience sake, seeing that non-delivery by a common carrier Js 
first and foremost a tort as observed by Garth, C. J. ‘in Moothora 
Kant Shaw v. The India General. Steam: Navigation Co. 8 , though 
an action against a common carrier may be founded either on 
contract -or on tort (vide Bullen and Leake on Pleading. 6th 
Edition page 139). The division between suits on torts and suits 
on contracts is not strictly observed in the schedule, for articles 
48 and 49 include cases of tort, and they are after article 36. 

It seems to me that the legislature intended to provide excep- 
tionally for the case of carriers on account of the difficulty of 
investigating and settling claims preferred against them after a 
long lapse of time in respect of a few articles out of the quantity 
of goods that are constantly passing through their hands. 

Now the plaintiff cannot be allowed to extend the period ‘of 
limitation by the dodge, of demanding that the very goods them- 
selves should be delivered to him, when the defendants have stated 
in a letter to him (see Exhibit A (1) ) that, owing to the long delay 
caused by the plaintiff in not producing the invoice in support of, 
his bill, they find it difficult to check the shortage and haye. ón ` 
that account pleaded non-liability to account to him. The mere 
allegation in tke plaint that there was non-delivery implies a 
breach of the contraob to carry although the facts~may disclose a 
tort'also on the part of the carrier, but the date within which the 





1.. (1886) I. L. R. 12 C. p. 477. 2. (1882) IL L..B.7 B. p. 478, 
3. (1883) I: L. R..10 O. p. 166 at p. 186. 
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p -E must file his suit will not depend on the defence set up in 

t written statement. So plaintiff cannot rur the risk of waiting 

t. he knows what the defence will be but must come to Court 


itkin the period allowed by the legislature for claims based on 
1Jon- delivery. 


It was pointed out in Murugesa Manatee Jotharam Davay 1 
that the right to sue for the recovery of specifi moveable property 
is governed by sections 10 and 11 of the Specific Relief Act I of 
1877 and that an injustice would be likely to result from giving a 
decree for the recovery of the goods im speciz; as such a decree 
might be enforced by attachment of the judgment-debtor's property 
and the imprisonment of his person while it might be impossible 
for him to obey the decree without the assistance of the persons 
in possession of the goods. The same remarks may be made as to 
carriers of goods who are unable to trace missing goods entrusted 
to them for delivery. 

In the present case the only decree that the plaintiff could 
have obtained upon the pleadings, if he had sued in time, would 
have been a decree that the defendants should pay him compensa- 
tion for non-delivery of the plank in question Article 48 or 49 
cannot be applied since under column 3 of the schedule time has 
not begun to run and thus there is no cause cf action for a suit 
under either of these articles. 


I consider therefore that the learned Judge was right in 
holding that the suit fell under article 31 of tae Limitation Act 
and that this Letters Patent Appeal should be Cismissed with costs, 


Seshagiri Aiyar, J—I have come to a different conclusion. 
The facts are these: 61 planks of teakwood were consigned at 
Moulmein in May 1909 through the deferdant company for 
’ delivery to the plaintiff at Masulipatam. The Jefendants delivered 
only 60 planks on the 28th August 1909. This suit is brought 
on the 16th June 1912 for the recovery of ths one plank of wood 
undelivered (the Court was closed from.the 5th May to the 16th 
June). The prayer in the plaint is in these terms : 

“ (a) directing the defendant to deliver, æ the plaintiff the 
plank worth Rs. 60-15-0 as per the copy of the bill 
field herewith, as also Rs. 21-12-0 being the loss of 
interest, 


1. ` (1899) I. D. R.'22 M. p. 478. 
47 
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(b) “or else directing the defendant to pay to the plaintiff 
Rs. 60-15-0, the value of the teak plank, Rs. 21-12-0 
for interest, in all, Rs. 82-11-0 together with subse- 
quent interest.” The defendants pleaded the bar of 

limitation. ; : 

The District Munsif held that article 31 of the’ Limitation 
Act applied and taat as the suit was brought more,than a year 
after the date on which the plank should have been delivered, he 
decided that the claim was barred by limitation. Mr. Justice 
Tyabji on revision agreed with this view. This Letters Patent 
Appeal is against that decision. 

Article 31 is among a group of articles dealing with compen- 
sation. The word compensation used in articles 17 and 18 has not 
the same meaning as in the subsequent articles but from articles 
19 to 31, the term is used to denote a claim for damages; and in 
almost all the cases the cause of action is in tort. “As was pointed’ 
out by Garth, C. J., in Moothara Kant Shaw v. The India General 
Steam Navigation Company 1, the ordinary liability of a common 
carrier is founded on custom, and “a common carrier is and 
always has been liable to be sued for any breach of this common’ 
law duty in an action of tort.’ This accounts for the inclusion 
of carriers in-the category of cases relating to the award of compen- 
sation for torts. It was pointed out in The British India Steam 
Navigation Company v. Hajee Mahomed Esack and Company 2, 
thai the position of article 31 suggests that it was intended to 
cover cases of malfeasance, misfeasance and nonfeasance inde- 
pendent of contract. Garth, C. J., ia Danmull v. British India 
Steam Navigation Company 3, points out that the shorter period ` 
of limitation provided by the article will not govern breaches of 
contract, Wilson, J., takes the same view. The fact that other 
cases relating to compensation from tortious acts are provided 
with a period of 2 years’ limitation in subsequent articles only 


- shows that in the cases of carriers and in the special cases referred 


to till article 31 is reached, the legislature wanted the grievances 
to be earlier dealt with. I was at first inclined to think that 
cases of compensation for breaches of contract would come under 
article $1. On further consideration, I think that the correct view 





1. (1888) I. L. R. 1060. 166. 2. (1881) I. D. R. 3 M. 107. 
8. (1886) I. L-R. 190. 477. ` 
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is‘to hold that-in order to affect article /31 the claim’ must ‘be 
founded only on tort. “Article 36 is the residuary article in cases 
of torts. _Article 49 provides , for cages of compensation arising 
from 'a breach of contract; and the residuary article in regard to 
such matters is article 115. Although ij is not easy to. give a 
logical explanation for the arrangement Df- the ‘articles in the 
position `of the residuary articles that Gad an akon for torts is 
provided for separately from compensstion for breaches of 
contract. I feel no hesitation therefore in holding that article 31 
does not relate to claims arising from contracts. It is true that 
the decisions to which I referred were pase=d before the legislature 
amended article 31 by inserting the words “or for non:delivery.” 
But this amendment cannot enlarge its scope. The essential 
‘characteristic of the original article which must attach to it even 
after the amendment.is that it deals with a claim for damages 
arising from a tortious act. A claim against a common carrier is 
not always restricted to damages. - A carrier may have the con- 
signed article in his possession and yet refuse to deliver it.. Such 


an article may have something more than a commercial value to’ 


the consignee, In such cases he is entitlec to ask for its delivery, 
Article 31 cannot cover such cases, .The carrier in addition to 
the common law liability pointed. out by Garth, C. J., may incur 
contractual obligations. See observations in page 186 of Moothora 


Kant Shaw v. The India General Steam Havigation Co. 1. The- 


enforceability of such obligations will depend on considerations 
different from those relating to the award of damages. Although 


a decree for delivery of specific moveable property may by virtue- 


of Order XX, Rule 10, proyide for the paymant of its value in the 
alternative, the decree-holder can take steps for obtaining posses- 
sion of the article. itself. Mr. Chamier argued that-as article 31 is 


the only provision relating to carriers, all cases against them are 
controlled by that article. I am unable to agree with this con-: 


tention. Suppose, for instance, an honest carrier intimates to 
the consignee a year after the date fixed for its delivery that he 


is unable to trace it; Article 31 can give no-relief in such cases, 


It would leave: thé, consignee without sny remedy. There are 
special provisions relating to the recovery of articles in specie ; 
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Venkata- and unless the language of these articles exclude claims against 
subba Rao 5 : è 

2. carriers, I see no reason for not applying them to the case of 
ae Asiatic carriers as well. I am therefore of opinion that to the claim as 
Navigation laid, article 31 does not apply. In, Haji Ajam Goolam Hoossein v. 
Sambang Bombay and Persia Steam Navigation Company 1, the suit was 
“for Rs. 750 as damages for the non-delivery of 35 out of 200 
cases of oil.” In Great Indian Peninsula Railway Company v. 
Ganpat Rai 2 also the claim was for damages. There was no 
relief for the delivery of the specific article in these cases and 
although to the Allahabad case, the latter portion of article 49 
seems applicable, the point does not seem to have been argued. 
I do not think these cases are decisive of the point we have to 
decide in this case. : j 
I think the claim falls under article 49. The language of 
the first part exactly covers this case. The vi2w taken in Miru- 
gesa Mudali v. Jotharam Davay 8, is in accordance with this 

conclusion. If article 49 does not apply, article 115 will apply: 


In Moothora Kant Shaw v. The General Steam Nawigation 
Company +, already referred to by me Garth, C. J. points out that 
“a carrier is liable to be sued in an action either of tort or 
contract, according to the convenience or advantage of the plain- 
tiff,” and he quotes Bullen and Leake in support of the position. 
In the forms of pleading given in that treatise, we have first of 
all statements of claims in contract; then come the statements 
of claims in tort; then follow forms for defences in actions of 
contract and afterwards similar forms for defence in actions in 
tort. These indicate that it is at the option of the consignee to | 
sue in contract or in tort either for the specific article or for 
damages. In the present case the plaintiff has chosen to claim 
the article and he is entitled to choose that remedy. 

By Court.—Having regard to the importance of the question 
involved and to the difference of judicial opinion that exists, we 
think it is desirable that the question should be referred for the ^` 
decision of a Full Bench upon the following points :— 

(1) “ Whether article 31, 49 or 115 is applicable to a claim 

by a consignor against a carrier for the recovery of 
goods consigned to him or in the alternative their 





1. (1902) I. L. R. 26 B. 562. 2. (1911) I. L, R. 88 A. 545. 
8, (1899) I. L. R. 22 M. 478. 4, (1888) I.L, R. 10 C, 166, 
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value, and for interest upon tae 2mount claimed as 
the value of the goods?” 

(2) “ Whether upon the pleadings, thie svit should be treated 

as a suit for specific moveable property lost, or as a 
suit against a carrier for compensation for non-deli- 
very of goods ?” 

P. M. Srinivasaiyangar for P. Nagathuzhanam for Appel- 
lant — 

My contention is that art. 49 or Art. 115 applies and that the 
suit is not barred ; art. 31 is essentially one vh ch applies to suits 
where compensation is sought for. So alsc is art. 30. 

[Chief Justice—You cannot deny thet any compensation 
must be recovered under art. 31. According te you, the first part 
of art. 49 applies and not the 2nd, as you have asked for the specific 
moveable or for compensation. According t~ you, therefore, in so 
far as the suit is for specific moveable, it is governed by art. 49 
and in so far as it is for compensation, art. E1 applies.) 

Ihave not asked for compensation. I have sued for the 
specific moveable. But, under the Civil Precedure Code, in such 
a case, I have to state the value of the moveable sought to be 
recovered. See Or. 21, r. 31 ofthe Code. Es. 10 and 11 of the 
Specific Relief Act apply to this case. 


[Chief Justice.—Those sections apply  2ases in which the ` 


defendant has possession or control. In thie case, defendant had 
neither control nor possession. | 
That could only be known after trial. Under the bill-of- 
lading, ‘defendant is bound to deliver all ar iclss. By not doing 
so, he commits a breach of contract. Supposing he wrongfully 
withholds ‘the article and informs me only after a year, what is 
my remedy. 
(Chief Justice—If he commits a breach, you are entitled 
to damages. ] a4 , 
(Chief Justice—The allegations in you p.aint do not bring 
your case under S. 11, cl. (e) of the Specific Eelef Act.) 
[Ayling, J.—You do not set out the circumstances necessary 
o bring your case under $. 11, cl. (a) of the Spscific Relief Act.] 
(Chief Justice.—If your suit was for the recovery of specific 
roperty, you must have alleged that it was in tae possession of 
he defendant and that you wanted the specific property itself. 
ut you have not done so.] 
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[Sadasivaiyar, J.—In this case the finding is that defendant 
was not in possession. Hence your cise falls under art. 31.) 


Murugesa Mudah v. Jotharam Davay 1 decides that even if 
the suit is barred in respect of the claim for compensation, it will 
not be held to be barred if that claim is tacked on to the claim for 
the specific property itself. 


In a suit for the recovery of moveable property, the plaintiff 
must give the value of the property sought to be recovered. O. 20, 


r. 10 of the Code of Civil Procadure and Form No. 32 of the 
Code. 


Raja Goundan v. Rangaya Goundan 2 decides that a prayer 
for compensation does not by itself make the suit.one for compen- 
sation within the meaning of art. 31. The principal relief claimed 
is the property itself. l 

The onus of proving the loss of the article is on the defen- 
Gant. Mohan Singh Chawan v. Henry Conder 3. ; 

[Chief Justice—That case was one for compensation. It 
cannot help you.) 

The British India Steam Navigation Company v. Hajee 
Mahomed Esack and Company +. 

(Chief Tustice—That was before the amendment of art. E J 


l Kallu Ram Maigraj v. The Madras Railway Co. 5. 


The distinction between a suit to enforce the terms of a con- © 
tract and one which is for compensation based on the negligence 
of the carrier runs through many of the decisions and must be 
recognised. To a suit of the former class art. 49 applies, while 
art. 31 applies to one of the latter class Hassaji v. The Hast India 
Railway Company 6, Danmull v. British India Steam Narigation 
Company 7. 


The words “ independent of contract” in art. 86 make my 
submission clear. They show that the suits contemplated by the 
article are suits based on negligence and for compensation. The 
argument on the other side is that a suit against a common carrier 
comes within art. 31 whatever the relief claimed may be. 


ener 





1. (1699) I.L R. 22 W. 478 2. (1897) LLR. 20 M.449, | 
3. (1888) I. L R. 7 Bom 478. 4. (1881) I-L.R, 3 M. 107. 
5. (1881) LL.R. 3 M. 240 (245), 6. (1881) I. L. R. 5 M. 888. 


7. (1886) I. L. R, 12 ©. 477 (480). 
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Kothandarama. Chetty v. The B.I.S.N. Co.1 negativyes this conten- 


tion. Great Indian Peninsula Railway Co., v. Ganput Rai 2 no. 


doubt, applies art, 31, but in that case the sait was for damages 


for non-delivery. Haji Ajam, Goolam Hoossaire v. Bombay and Perna. 
Steam Navigation Co., 8 is to the same effect. G.I. P. Railway. 
Co. v. Raisett Chandmull 4 which may be ci-ed for the other side,: 


' is also a suit for compensation. 
The opinion of Farran, J., is against me. But it was un- 


necessary for the decision of the case. If the Legislature had. 


intended all suits against common carriers te be governed by art, 
31, why should the case of a claim for comzensation have been 


specifically stated. The suit in the present -ase is for the recovery ` 


of specific property and the suit is quite bora fide in claiming 
property. 
D. Chamier and K. Pandalai for Respcndent w were not called 
upon, 

“The Court aa the kelo 

Opinion:—-T wo questions have been referred to us; and it will 
be more convenient to deal with the second one first, “ whether 
upon the pleadings, this suit should be treatel as a suit for specific 
moveable property lost, or as a suit against a carrier for compen- 
sation for non-delivery of goods.” If we locx at the prayer of the 
plaint which asks for the return of the plank and also for 
Rs. 21-12-0 being the loss of interest, ib maz be treated as a suit 
both for the return of the specific plank ard for damages for its 
detention. But in order to entitle the plainsiff to obtain delivery 
of specific moveable property by suit and to enforce the decree so 
obiained by the stringent methods providec in Order XXI, Rule 
31 of tRe Code- of Civil Procedure, it is necessary that he should 
allege and prove facts which entitle him to compel the delivery of 
the specific moveable under the provisions o S. 11 of the Specific 
Relief Act, because unless he does so, he carnot have a decree for 
the return of specific moveable property. ‘There is no allegation 
in the plaint that the defendant is in poss-ssion of the plank in 
question and it-is obvious from the correspondence’ that he is not. 
hat being so, the case does not in our Dpinion come within 
lause (a) of S. 11 of ‘the Specific Relief Act and it certainly does 













1. (1910) 9M. D. T. 169. . 2, (1910 LL R: 88 A. 544. 
+o, (1902) I. L. R. 96 B. 562, 4. (1893 LL.R.19 B. 165. 
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can be regarded as a suit for the return of the specific plank, the 
plaint discloses no cause of action, and the suit must be dismissed. 


It may, however, as framed be regarded as a suit for compen- 


| sation for failure to deliver the plank in breach of the contract 


under the bill-of-lading. That brings us to the first question in 
the reference, “ Whether Article 31, 49 or 115 is applicable to a 
claim by a consignor against a carrier for the recovery of goods 
consigned to him, or in the alternative their value, and for interest 
upon the amount .claimed as the value of the goods.” As the 
Limitation Act of 1877 originally stood, there was a good deal of 
authority for saying that Articles 30 and 31 which deal with suits 

against a carrier for compensation for losing or injuring goods and 

suits against a carrier for compensation for delay in delivering 

goods did not apply. Weneed only refer to to the decision of 7 
Sir Charles Turner, C. J, and another learned Judge in The 

British India Steam Navigation Company v. Hajee Mahomed 

Esack and Company 1, and the other authorities cited in Danmull 

v. British India Steam Navigation Company 2, and Great Indian 
Peninsula Railway Company v. Raisett Chandmull 8. This view 
proceeded largely upon the position of these articles among a 

number of other articles dealing with suits for damages for torts, 

and in. his judgment in Great Indian Peninsula Railway Com-. 

pany v. Raisett Chandmull 8, Mr. Justice Farran (as he then 

was) expressed the opinion that this was a rather fallacious test -> 

and that in these rulings the Courts had not given efect to the - 
intention ‘of the Legislature, but stated having regard to the cur- 
rent of decisions it was rather for the Legislature to make its 
meaning more clear if ithad been misinterpreted than for the 
Court to run counter to the decisions of the other High Courts. 
This was in the year 1894 and acting as we cannot doubt on this 
suggestion the Legislature in 1899 amended Article 31 by inserting ` 
the words “non-delivery of or,” so as to make the article run: 
“ against a carrier for compensation for non-delivery of, or delay 
in delivering, goods’. It seems fo us that by this amendment the 
Legislature clearly indicated its intention that Article 31 should 
apply toa claim against a carrier for compensation for non-delivery 
of goods irrespective of the question whether the suit was laid in 
contract or in tort. Even so it may be, as pointed out by one of 


1, (1881) I. L. R. 3 M. 107. 3. (1886) I. L. R. 12 C. 477. 
_ 8 LI. B.19B. 165. 
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the learned J udges who have referred the case, that Article 31 only 
deals with claims for compensation, and that Article 49 applies 
when in proper case @ claim is made against a carrier for the 
return ofa specific moveable which, as’ alreedy pointed oùt, is not 
this case.’ In so far however as Article 49 applies tò suits “for 
compensation for wrongfully taking or injuring or wrongfully 
detaining the same”, it is in any case inapplicable to the facts here, 
and even if it were applicable, its operation would be excluded by 
the provisions of the special Article 31 as amended on the peingipie 
‘ Generalia specialibus nón derogant’. 

Our answer to these questions is that thesuit must be regarded 
as & suit for compensation and as such it comes under Article 81. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Widha and Mr. Justice Sadasiva 
Aiyar. 


Wk a kaanan Naidu and Nahen a Appellants* 
v. 
Ramasami Naidu A l . ... Respondent., 


Cavil, Procedure Code, 8.115 ja) and (c)—Appl—ability of, to Presidency 
Small Cause Courts Act—Suit in ejectment—Hrr oneous <inding that lease has been 
determined—Decrec based on that finding—Interfererce by High Court—No 
question of jurisdiction—Presidency Small Cause Courte Acis,’ S. 41. 

The High Oourt has power under S. 115 of the Codeto revise the decisions of 
the Presidenoy Small Cause Court. 

Haladhar Maiti v. Choyionna Maiti 1, Sarat Chandra Singh v. Brojo Lai 
Mukerjee 2, Ramadin Bania v Sewbalak Singh 3, followad. Ismalji v. Macleod 4, 
dissented from. | 

The determination of a tenancy by a valid notice is 206 a condition precedent 
to the exercise of jurisdiction under S. 41 ofthe Presidenc~ Small Cause Courts Act. 
Mere mistake in fact or in law is no ground for revision. $ 

Held, that an order in ejectment under 8. 41 of the Presidency Small Cause 
Courts Act based on an erroneous finding as to the validsy of thé notice given 
could not be interfered with in revision by the High Cours. 

Amir Hasan Khan v. Sheo Buksh Singh 5, referred D. 
Vuppuluri Atchayya v. Seetaramachandra Rao 6 distinguished. 

Appeal under §. 15 of the Letters Patert against the judg- 
ent of the Hon’ble Mr. Justice Séshagiri A yar, dated the 24th 
ebruary 1914, in ©. R. P. No. 354 of 1918, preferred against the 
“L. P. Appeal 221 of 1914. * 90th July 1916, 

1, (1908) I. L. R. 80 C. 588. 2. (1908) 1. L. R. 30 C. 986. 
3. (1910) LL.R, 37 0. 714. . 4. (1906) I. L. BR. 81 B, 188. 
5, (1884) I. L. R: 11 C. 6, 6. (1912) 24 M. L, J, 113. 
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decree of the Presidency Courf of Small Causes at Madras in. 
Ejectment Suit, Nor 91 of 1918.. 

[For the judgment of Seshagiri Aiyar, J. see 26 M.L Y 467.] 

N. Chandrasekhara Iyer for Appellants. : i < 

M. O, Parathasarathi Tengah and K FK. Krishnaswami Iyer 
for Respondents. : 

The Court delivered the following. < 

Judgment :—Oldfield, J.—On the first point dealt with by His: 
learned Judge, this court’s power to revise the decision of the Presi-. 
dency Small Cause Court, I follow the Calcutta cases Haladhar 
Maiti v. Choytonna 1, Sarat Chandra Singh v. Brojo Lal Mukerjee 2. 
and Ramadhin Daria v. Sewbalak Singh ?, in preference to Ismalji 
v. Macleod 4, decided in’ Bombay, the former moreover being in 
accordance with the practice in this presidency.. The learned 
Judge’s decision in favour of the existence of this Court's powers 
of revision must be sustained. 

The question is then whether their exercise was justified: in 
the case before him, one of a decree for ejectment under S. 41, 
Presidency Small Cause Court’s Act, obtained on. a finding as to 
the validity of the notice given, which the Jearned Judge . held. bo 
be and which may for the present purpose be treated as being 
mistaken in law. It is revised because it was passed in the 
exercise (to follow the wording of S. 115 (a) of the Civil Proce- 
dure Code) “ of a jurisdiction not vested in the Small Cause Court 
by law,” inasmuch: as the determination of the tenancy by ‘a 
valid notice was a condition precedent to the exercise of jurisdic- 
tion under 5. 41 and was not fulfilled. 

This seems to me unsound, because the validity of the notice 
in question was no more a condition precedent to the exercise of 
jurisdiction than any other fact, the establishment of which might 
be necessary before a decree could be given, if other facts had 
been putin issue. And in fact the principle involved in the con- 
tention would, if accepted, entail that’ the court’s powers under 
S. 115 (a) and (b) are co-extensive with its powers in appeal. .So 
broad a ‘principle requires strong authority to support it. Bul 
none has been adduced, and there is the clear language of th 
Privy Council in Ameer Hassan Khan v. Sheo Buksh Singh 5° 





1. (1908) I. L. R. 800. 588. 2. (1908) T. L. R. 30.0, 986. 
3, (1910) I. L. R. 37 C. 714, ' 4. (1907) LÈ R. 3LB. 188, 
. 5. (1884) LL R. 11 0,6. 
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show that the wrong decision of a question, with which the court , 


is competent to deal cannot affect its jurisdiction to-pass a decree 
based on that decision. Itis no doubt true that-a: court canno 
confer jurisdiction on itself by the wrong determination of / 
question and in order to reconcile this principle with ‘tha 

ciated by the Privy Council, it may be necessary to a 

definition of the term ‘jurisdiction’ such as that proposer 4 

roffe in Sheo Prasadv. Ramchunder 1. If the definition which he 
prefers, that based on the presence of local, personal or pecuniary 
circumstances, or the natureof the subject matter of the suit be 
adopted, the result would be in accordance with the form of S. 115, 
since objections tothe court’s competence to entertain the proceed- 
ings or its refusal to entertain them would then be covered by 
S. 115 (a) and (b) whilst action and refusal to take action after the 
beginning of the trial which otherwise complied with its require- 
ments would come within (c). It is, however, unnecessary to 
elaborate the discussion further in this direction since there is in 
my opinion.no ground for treating the establishment of the validity 
of the notice in the case before us as having any more special 
character than the other facts essential-to a decision on the merits 
or as a condition precedent to the exercise of jurisdiction. I theret 
fore cannot uphold the learned judge’s a sa aa with reference 
to S. 115 (a). 


We have also considered it with reference to S. 115 (o). 
But it is clear from the Privy Council decision already referred to 
that we cannot interfere on the ground of mere mistake in fact or 
law; and we have been shown nothing else. For it is not sug- 
gested that the conduct of the trial in the Small Cause’ Gonet was 
in any respect irregular or illegal. 

In these circumstances, the Letters Patent appeal must be 
allowed, the decision of the learned Judge being set aside and that 


of the Small Cause Court Judge restored. The defendant will pay 
the plaintiff's costs throughout. 


Sadasiva Aiyar, J:—There are absolutely no merits in the 
defendant's case. Taking it that on the construction of the rental 
agreement ithe defendant. is ‘entitled to be in possession” for a 

erm of not less than 15 years and 6 months, that is, till the 

9th December 1912, the present suit was brought’ in ejectment 

1913 and the defendant had notice in October ade , more 
1. (1918) LL.B. 41 C. 823. 
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than 15 months before’ the suit was brought ; and the plaintiffs 
were determined not to allow him to occupy the ‘premises for a 
day more than the defendant was entitled’ to do. Even in a case 
of revision under S. 25 of the Provincial Small Cause Courts 
Act, the High Court has a discretion to interfere or not and where 
substantial justice has been done in the Lower Court, it is not 
advisable to use revisional powers on purely technical grounds. 
(See Gopalan Iyengar v. Venkatachela Iyengar 1). Much less is 
it advisable to interfere when this court’s powers of revision 
are invoked under 8. 115 of the Civil Procedure Gode. On the 
point whether a question of jurisdiction is involved in this case 
so as to allow of interference under §. 115, it has no doubt 
been held in Vuppuluri Atchayya v. Seetarama Chandra Rao 3, 
that where an appellate Court by reason of error of law decides 
that the Court of first instance has or has not jurisdiction to 
entertain a suit taking the facts alleged in the plaint ‘as proved, 
the High Court can interfere under S. 115 with the wrong deci- 
sion of the Appellate Court. I was ‘the dissentient Judge in that 
Full Bench case. That decision (I fully admit) is binding 
upon me notwithstanding that two very learned Judges of the 
Calcutta High Court in Shew Prosad v. Ramelunder 3, have taken 
a view which is almost identical with mine. But all those 
observations of that very learned Judge (Sundara Aiyar) in his 
judgment in the above Full Bench case which went beyond the 
actual conclusion of the Full Bench de obiter and not binding. 
The judgment of the Chief Justice (then Mr. Justice Wallis) in, 
that case confined itself to the point which arose for actual 
decision, ; 

In the present case the allegation in the plaint being that 
proper notice to quit has been given to the defendant, the jurisdic- 
tion of the Presidency Small Cause Court over the suit was clearly 
not taken away by any provision of the Common or the Statute 
Law and the Small Cause Judge did not clutch at jurisdiction 
through any error,0f law committed by him. . The decision in 
Vuppuluri Atchayya v. Seetarama Chandra Rao 3 does not apply 
therefore to this case and the learned Judge whose decision i 
appealed against had therefore no jurisdiction to interfere unde 
5. 115 with the judgment of the Small Cause Court. 

I agree therefore that this appeal should be allowed. 


1. (1912) M. W. N. 1227, : 2. (1912) 24 M. L., J. 119, 
8. (1918) LL.R. 410. 323.07 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
_ Present :—Mr. Justice Sadasiva Iyer and Mr. Justice Phillips. 
Muddusami Siddappa and others ... Appellant* in S.A. No. 1058 
of 1914 (1st Defendant) 


Appellants in 8. 4. No. 
4 v. 1059 of 1914 (Defendants) 


Bhaskara Lakshmi Narasappa Respondents in both 
- and another. (Plaintiffs.) 


Hindu law—Widow—-Alienation by—Doebts of husband, existence of —Impru- 
dent transaction—Absence of good faith—Right of alienee to improvements. 


Where a Hindu widow sells immoveable properties of her husband for a low 
price for debts incurred by her husband on a mortgage of those properties which 
are being gradually wiped out from the usufruct, and the widow's real object was to 
get some ready cash into her hands and the’ alienees were not ignorant of the 
widow’s real object, the alienation is invalid against the revarsioners. 


Tha existence of a debt due by the husband’s estate an the date of the sale, 


does not entitle the widow to sell away a portion of the property, if the sale would 
be imprudent. 


A wholly imprudent alienation made by a widow not with the religious motive 
of freeing her husband’s soul in his after-death-state from the burden of his debts, 
but with a view to geb some ready cash into her hands cannot be supported’as 
against the reversioners. 


An alienee under such an alienation, who is not a bona fide alienee is not 
entitled to claim improvements, 

Nanjappe Goundan v. Peruma Gounda 1-followed. ‘ 

Kidar Nath v. Mathu Mal 2 distinguished. 

Second appeals against the decrees of the District Court of 
North Arcot in A. S. Nos. 424 and 425 of 1913, preferred against 
the decrees of the Court of the District Munsif of Madanapalli 
in O. S. Nos. 538 and 539 of 1907. 

S. Srinivasa Iyengar. and A. Swaminatha Iyer for the Ap- 
pellants. 

The sale deeds, Piss. XII, XIII and XIV, shew that the 
properties were sold for Rs. 1,600. The widow had debts to the 
extent of Rs. 1,425 to discharge of which about Rs. 1,300 were 
her husband’s debts, So the alienation by the widow is valid 
md binding upon the reversioner. It is not necessary to show 
e existence of pressure or necessity. The obligation to paya 
band’s debt comes under the head of religious ‘benefit. The 
(1909) LL.R. 82 M. 530 ; s.e. 19 M.L.J. 454. 2. (1918) LL.R. 40.0. 555 a,c. 
49 
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observations of the Judicial Committee in Hanooman Pershad’s 
case as to the duty of the alienee will not apply where the aliena- 
tion is for the purpose of discharging husband’s debt. It is on 
the samé principle that it has been held that a widow could 


‘pay the barred debts of her husband, Govind Godbole v. Dondev 


Godbole 1, Kondappa v. Subba Rao 2, Udaichander Chukerbutty v. 
Ashutosh “Das Mogundas 8, Bhagwant v. Nivrithi 4. Mayne - in 
his Hindu Law, 8th Edition, p. 880, para 633, keeps the distinc-- 
tion clear between cases of necessity and religious benefit. - The 
widow is nota trustee of the estate. She fully represents the 
estate. No pressure or demand is necessary, Mauthukrishna Chetty 
v. Annapurnathacht 5. Sheis fully entitled to the income and 
need not pay her husband’s debts out of the income, Ramasami 


Chetti v. Mangaikkarasu Nachiar 6. ` 


On the question of improvements the Privy Council case in 
Kidar Nath v. Mathu Mal T is decisive. There the alienee was 
given improvements. See also Dattaji v. Kalba 8. The case in 
Nanjappa Goundan v. Perwma Goundan 9 is distinguishable. 
There the purchaser knew that there was no necessity or wilfully 
abstained from making inquiries. 


T. R. Ramachandra Iyer and 8. Gopalaswami Iyengar for 
Respondents. 


The question as to whether there was anak for the sales 
or not is a question of fact. In the present case there is no provi- 
sion in the document for interest. Nearly half the debt was 
wiped out by the usufruct.. There was no necessity for paying 
up the debt by an improvident sale. The whole debt would have 
been discharged in 6 years. Where a widow pays barred debts, 
there the debt exists though’ the remedy is barred. Soa sale to 
discharge the debt though barred has been held to be justifiable. 


- The case in Muthukrishna Chetty v. Annapurnathachi 5 is 
distinguishable. There the interest had swollen up to Rs. 300 on 
the principal amount of Rs, 400. On the question of improvements, 
the Privy Council in Kidar Nath v. Mathu Mal 8’ did no 








1. (1886) I. L. R. 11 B. 820. 2, (1889) I. L. R. 13 Mad. 189. 
3. (1898) 1, L. R, 21 C. 190. 4. (1914) I. D, R. 89 Bom. 118. 
5. (1911) 9 M. L. T. 318. 6. (1894) I. L. R 18 M. 113 

7. (1918) I. L. R 40 Gal. 5883 ; s.o. 25 M L. J. 176. 

8. (1898) LL.B. 21 B. 749. 9. (3909) I.L.R 32 M. £30, s.o. 19 MLJ. 
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decide the question ‘of whéther the alienee was entitled to im- 
provements or not. The only question before the Privy Council 
was what suni was fo’ be ‘awarded for the improvements. The 
case in-Nanjappa Goundan v. Per uma Goundan 1 applies. The 
Privy Council case has been discussed in 27 M.L.J. 137. 

A. Swaminatha Tyer i in reply. : The document provides for 
interest. The year in which’ the sales were made was 1876 
famine “year. So the sales were justifiable: ` The result of denying 
the value of improvements would be to deny it to the alienee in all 
cases. Where the alienation is subsequently: found not to be valid. 
If the alienation is valid no question of improvements arises. 
The Privy Council in Kidar Nath v. Mathu Mal? would not 
have awarded improvements if the alienee was not entitled to it, 

“The Court delivered the following: 

Judgments :— Sadasiva: “Iyer, JI—The defendants are the 
appellants in these two connécted second appeals. The suit was 
brought “by the reversioners after the death of a Hindu widow 
for- possession of properties improperly alienated by her to the 
appellants: The alienations are’ evidenced by the documents; 
Exhibits XII, XIII and XIV, dated 5th February 1876. 

“The Lower: Appellat Court, came to the E ae 
of fact. 

(a) Of the Rs. 1,600 the total EN Gêtih med 


in these three documents, about Rs. 1,300 went towards 


` “the dischargé of debts which had been incurred by the 
Jast male owner. (See Exhibits I, II Series, IV Series, 


VIL, VII and-XVL) 


“ (b) ‘Rs. 115 was due under a document, Exhibit XI,’ exé-. 
cuted by the widow herself and Rs. 175 was paid in’ 


cash: 

- “Out of Rs. 1,300 which went towards the EN of the 
husband’s debts, ‘Rs. 1,200 was due under two usufructuary mort- 
gage bonds aal a conditional salé-deed (see Exhibits I, II and 
V) which had been “executed for a total principal sum., of 
s. 2,100. This sum of Rs. 2,100 had become reduced to 
. 1,200 owing to the very favourable terms contained in- the 
usufructuary mortgage deeds, namely, that the usufruct of 
land should go wholly in satisfaction of the principal amounts 
out any liability om the mortgagor's part to pay -interest 
(1908) LL.R. 32 M. 5380.” ue 2. (1918) I. L. R 40 ©. 585 











360 THE MADRAS LAW JOURNAL REPORTS.  [vOL. KSIK 


unless he obstructed the enjoyment of the lands by the 
mortgagees. 2 

The Lower Courts found that there was no necessity for 
selling the lands (which had been mortgaged for a sum of 
Rs. 1,900) for the low price of Rs. 1,600 in order to discharge 
debts, which were being gradually wiped out from the usufruct, 
that the widow’s real object was not to discharge her husband’s 
debts but to get some ready cash into her own hands as was 
shown by her conduct throughout, during the space of about 8 
years after her husband’s death, (such conduct including the sale 
even of her husband’s dwelling houses) that the defendants could 
not be treated as bona fide alienees, that is, alienees who were 
ignorant of the widow's real object and that therefore the aliena- 
tions were invalid against the reversioners. The learned District 
Judge further disallowed the defendant’s claim for compensation 
for the improvements made by them on the lands sold to them. 

I do not think that the appellants are entitled to question in 
second appeal the finding of fact by both the courts that there 
was no necessity for the sales made by the widow and that the 
defendants. knew that there was no necessity. 

Mr. S. Srinivasa Iyengar, however, argued that there 
was, what he called, a “technical” necessity for the sales, 
in other words, that on the finding that there was a debt 
of Rs. | 1,300 due by the. husband’s estate on the date of the 
sales, the widow was entitled to sell away a portion of her 
husband’s estate to discharge that debt even though the 
transaction might have been imprudent.. He relied on certain 
authorities of which I need notice only two, namely, Mayne’s 
Hindu Law, paragraph 633, and the judgment in Muthukrishnan 
Chetty v. Annapurnathachi 1. The passage in Mayne’s Hindu 
Law states that a Hindu widow can validly sell her husband’s 
properties in order to discharge her husband’s debts. But I do 
not think that the learned author intended to lay down that a 
widow could take advantage of the existence of a few debts to sell 
away her husband’s properties for less than their value in order t 
get ready money into her own hands and while the debts wer 
being discharged from the usufruct of the lands mortgaged f 
those debts. The observation in the case in Muthukrishn 
Chetty v. Annapurnathachs 1 that actual demand by a credi 


| 1. (1911) 9 M. L. T, 318, 
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need not-be proved to justify a widow in selling her husband’s Muldusami 


property to discharge his debt, must be read in the light of, the 
facts found in that ‘case, namely, ‘that the debt was carrying 
interest and the principal amount of Rs. 400 had swollen to a. 
sum of Rs. 700 by the addition of Rs. 300 on account of interest 
and that “the widow acted prudently in taking steps to discharge 
the debt.” I do not think that the authorities quoted can support 
the alienation made by the widow in this case, namely, a wholly 
imprudent alienation made about 10 years after the husband’s 
death, not with the religious motive of freeing her husband’s’ 
soul in his after-death state from the burden of his debts, but 
with a view to get some ready cash into her own hands, the 
mortgage creditors having no right to sue for their . Moneys. 
-Mr. Mayne, in the same paragraph, 633, relied on by the 
appellant’s learned vakil, says that the widow’s right to pay debts” 
by alienating the properties must be exercised bona fide in 
discharge of the duty to pay ker husband’s debt and that when she 
enters into transactions with the improper motive of even prefer- 
ying one creditor over another, that creditor would not be entitled 
to profit by such fraud. On the findings cf fact in this case, 
therefore, it seems to me, that the lower courts were justified in 
treating the alienations void as against the reversioners. 


The last question to be considered relates to the appellant’s 
right to claim improvements. The case in Nanjappa Goundan 
v. Perwma Goundan! clearly negatives the defendant’s right 
to claim the value of improvements. Reliance was, however, 


placed on the Privy Council decision in Kidar Nath v. Mathu ` 


Mal ? for the contention that if the market value of the alienated 
properties had been raised by the improvements made by the 
alienees, they were entitled to claim the cost of the im- 
provements not exceeding such increase in the market value. 
Their Lordships of the Privy Council had not in that case 
to deal with the question whether the alienees in that case 
were bona fide alienees who, within the meaning of section 51 
of the Transfer Property Act, really believed, in good faith, that 
ey were absolutely entitled to the property. The appeal to 
eir Lordships was made by the alienee who claimed more 
mpensation than the Indian Courts had given him and their 












1909) 1.L,R. 82 M. 530. 2. (1918) L.R. 400. 556 78.0, 35 MEJ. 176 (P.U,) 
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Lordships without calling upon the respondents dismissed the 
appeal on the ground that the appellant had not. been given less 
than he was entitled to claim. That case is therefore no authority ` 
for the ‘proposition that the person who 'could not have-believed ` 
in good faith that he was absolutely entitled to the PEO y can 
claim the value of the improvements effected by him.’ -ros 


“In the result I would dismiss the NGO TABEL with costs. > 


"Phillips, J. =e] concur, i 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present :—Mr. Justice Spencer: and Mr. Justice Coutts 
Trotter. -m s Sea ng 


Ayyaperumal Odaiyan ear Ap pellants*-( Defendants). Bee 
and others. a} ae i i ASO A 
5 : ` $ pi NA c 
S. R.M. A. R. Ramasami Respondent ( Plaintiff in all ‘and 
Chettiar. Appeals). 


Estates Land Act, Ss 27, 298—Rebuttable presumption—Payment of var. yintg 
rates in money—Original waram—No permanent substitution of money suslem— 
Reversion to waram—Propriety of. i e . eo 

Where for a number of years, the tenants were paying in money Bae there: was 
no binding permanent arrangement substituting payment in money for the original 
warem system. Aah i 

Held, that if the landlord did not agree to the -preceding year’ s rates, the court, 
was bound to declare waram as the „proper mode of payment. 

Held, also that Ss. 27 and 28 of the Estates Land Act only raise a přesimption 
that the same rent is payable as was ‘paid i in the preceding year but this presump- i 
tion may be rebuttec. < : a 

-An ex- parte decision in a suit for rent fixing the rent. for. the year which 
expressly left open the question whether the landlord was not entitled to claim . 
waram, would not preclude the raising of that question in subsequent years. i 

Held, that Gudipakattu was only a à provisional arrangement and did, kan pre- 
clude reversion to waram. woe 5 

Second appeals respectively against the decrees of the District 
Court of Tanjore in A. S. Nos. 177, 641, to 668, 670, to 674, 681, 
to 689, 691, 693, to 699, 701, 702, 705, 706, 708, 709, 711,7 8, 
7.7, 720, 723,725, 726, 728, to 731, 174, 385 and 455 of 1911 
respectively preferred against the decree of the Court of th 
Deputy Collector of Pattukottah Division in S. S. Nos. 720, 70 
to 719, 721, to 725, 727, 728, 730, to 734, 741, to 747, 750, 75 


™ CS! A. Nos. 1870 to 1986 & 2289 to 2241 of 1912. 80th March 1916." 
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753, 755, to 764, 767, 768, 770, 771, 773, 775, 779, 782, 785, 
787, 788, 790, to 798, 504, 419, and 497 02 1909. 

T: Rangachariar for Appellants. 

T. R. Ramachandra Aiyar and G. S. Ramachandra diyan 
for Respondents. 

The Court delivered the following 

Judgments :— Spencer, J —These. mnda other connected 
suits were brought under the provisions of S. 56 of the Madras 
Estates Land Act, 1908, by a landhkolde: to compel his ryots 
to accept the pattas fendered to them for fasli 1318. In such 
suits it is. the duty of the Revenue Court ander S. 57 of the Act 
to determine what is a -proper pattah. The proprietor claimed 
that a usage existed in this village to collect rents according to 
the amani system; in other words, that the ryots should give 
rents in “ Waram” which implies a division of the crop. between 
the landholders and the ryot. (Vide S. 29 of the Madras Estates 
Land Act, 1908). To this the ryots rejoined that by a longstand- 
ing custom they had been ‘ paying fixed money rents and they 
denied the usage set up by the plaintiff to pay rents in kind. The 


“question thus arcse whether money rents or waram vents were . 


the rents established by agreement or custcm in this village. | 
The Deputy Collector who tried ‘these suits found that the 
plaintiff had not’ proved that the rents contended for by him were 
the rents lawfully payable. He also found that the rents contend- 
ed for by the defendants had not been pri oved to be the fixed 

money rents lawfully payable. , 

` He then proceeded to discuss the plainsiff’s contention that he 
had a right to revert to the amani system -n the light of Act I of 
_ 1908 which he considered toh ve altered the law as laid down in 
S. 11 of the Madras Rent Recovery Act (Azt VIII of 1865). This 
section provided. that, if either party were dissatisfied with the 
rates determined by the Collector according to local usage or to 
rates, paid for neighbouring lands, he might claim to have the 
rent discharged in kind according to the waram: There is no 
similar provision in the Madras Estates Land ‘Act (Act I of 1908) ; 
ut 5. 27 of that Act declares that “If a question arises as to the 
mount of rent payable by a ryot, or the ccnditions under which 
holds in any revenue year, he shall be pzesumed, until the.con- 
ry is shown, to hold at-the same tate, amd under the same con- 
ions as -in. the last preceding revenue year; and the next 
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éyyaperumal section creates a presumption that the rent payable for the time 
Odsiyan being is fair and equitable, until the contrary is proved. Finally, 


aoe the Deputy Collector decided that the proper rents payable for 
— __ fasli 1318 should be those decreed in the plaintiff's suit to recover- 
Spencer,J. vent for fasli 1317. 

The District Judge on appeal agreed with the Deputy Collec- 
tor’s , findings of fact except as to the date up to which the amani 
system prevailed. In his opinion, there was evidence that it 
prevailed up to the year 1871, whereas the Deputy Collector 
found that it was not in force subsequent to 1868. 

There are five periods of management to be considered in 
the histcry of the Sillathur Zemindari. The first is the period 
between 1855 and 1867 when the Estate was under the manage- 
ment of Rani Ammal, the second is the period between 1868 to 
1870 when the Court of Wards were in charge and the third is 
the period between 1871 to 1900 when Rangasami Pannikondar 
| was the Zamindar. During the fourth period of 1900 to 1905, 

the ownership of the estate was in’ litigation and a receiver 
appointed by the Sub-Court was managing it. The fifth and last 
period dates from 1905 when the present plaintiff came into pos- 
a session by purchase. 
os Whether. the amani system lasted till 1867 or till 1870 is 
not of much consequence, so far as the date is concerned. The 
important matter is whether the payments of rent in money 
which the tenants made from time to time were really payments 
in lieu of waram, and whether that system had been’ entirely 
abandoned by the parties, or was in reality underlying all their 
relationships up to the date of suit. 

The District Judge held that the arrangement to pay mone J. 
rents was a purely temporary one liable to be given up at any“ 
time if the Zamindar preferred to go to the trouble of collecting 
his wavam. This isa finding of fact which is binding on this 
Court in second appeal. Moreover, the observation of the District 
Judge that the rent payable under the periodical settlement called 
Gudupatiukkattu was a provisional arrangement appears to b 
sound. It is supported by the derivation.of the word, and it h 
been shown that the payments varied according to the-cro 
grown on'the land, as disclosed by the evidence of defendan 
witness No. 12 who says, “every 4 or 5 years, the land is cla: 
fied, the lower class being taken into the higher class and 
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creased rentals levied. The higher class lands are never altered 
into the lower class.” Defendants’ witness No. 3 admitted 
that Gudupattukattu villages were those ‘i which money rent 
was paid for a definite period in Liew of the waram due and 
exhibit O shows that Kottakadu was a Gudupattukattu village. 
Even the Deputy Collector found that the money rents payable 
were not fixed rents. 


The District Judge also held that the Deputy Collector was 
wrong in basing his decision on the result of the suit for recovery 
of rent for fasli 1317 ; and in this I think that the District: Judge 
was clearly right. The ryots were ex parte in that suit ; and there 
was no adjudication on the question what was a proper pattah ; 
and in the plaint, the plaintiff reserved his right to have the 
question whether he was entitled to collect waram determined 
in separate proceedings. 


During the period under the Court of Wards management 
(Faslis 1278 to 1280 corresponding to 1868 to 1870), the Dis- 
. trict Judge thinks that amani system prevailed. He bases his 
decision on certain documents, Exhibit W, GG, series and B. 
‘An objection has been taken that Exhibit GG-13 to which he 
refers does not relate to the village of Kottakadu with which these 
appeals are concerned. From the appellants’ 10th ground of 
appeal, it appears that the appellants took no objection to the 
admissibility of Exhibits GG-13 but endeavoured to explain its 
effect away. But assuming that the District Judge was guilty of 
a clerical error in referring to this particular Exhibit which is of 
the year 1869 as a lease of 1868, he would not have been wrong 
if he had referred to Exhibit GG-3 which relates to 1868. 
From the extent given in this document it is probable that 
Kottakadu lands were included. Even if this were not the case, 
the document would be relevant as evidence of usage ‘prevalent 
in the neighbouring ; parent village, and it contains | similar 
terms to those in Exhibits GG-13. l 
It has also been urged that fis Jast clause . of the ‘Exhibits 
f this serias which permits the landholder.to appropriate .the 
roduce of.the ijara lands towards the ijara arrears in accordance 
ith the,amani rules is.only a.reproduction cf the. landholders 
ht to attach the crops of his tenants for. default of payment of 
t, as provided.in S. 14 of the Act.of 1865. But this does not 
50 
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seem to be so. There was no need to mention the amani rules 
in this connection. 

It is further argued that the District Judge has misconstrued 
Exhibit W and that he was wrong in admitting Exhibit B as 
evidence that the waram rates prevailed in this period and the 
préceding period. Exhibit B, is a takeed of 1869 which clearly 
refers to the difficulty in |, effecting a division of waram in the parent 
village of Venkavrai, As regards Exhibit W, it relates to fasli 
1277 and to this village of Kottakadu and it contains an estimate 
of the gross outturn of the crops in the holdings of different 
ryots ; and although stress is now laid on the absence of evidence 
to prove for what purpose this document was prepared, the 
defendants’ vakil admitted in the Lower Appellate Court. that he 
could not suggest any other purpose besides a division of produce. 
The genuineness of this document is not in dispute. 


“In the end, the District Judge, as there was no reliable oral 
evidence as to the correct waram rates, adopted the paimash 
waram rates, It does not lie in the mouth of the defendants 
who contended in the District Court that, if any waram rates were 
to be taken, paimash rates were the correct rates, to say that the 


District Judge was wrong in so doing. They also conceded at 


the hearing of the suits that the amani system prevailed at the 
time of the paimash (1829-1830). 


‘The real contention between the parties was on the question 
whether money rents or grain rents were payable; and on this 
point the District Judge’s finding being one of fact is final, 
unless it can be shown that it is vitiated by an error in law or 
by there being no evidence to support his conclusion. In this 
casé his findings are not based merely on the construction of 
documents. 

It is next sontended that the Lower Appellate Court was 
wrong in introducing into these suits, which were tried under the 
provisions of the Madras Estates Land Act, a provision whereby 
either party dissatisfied with the rates determined according to 
the local usage was at liberty under the former Act to revert tc 
the waram rates, and it is urged that the District Judge he 
wrongly applied S. 26 (8). of the Madras Estates Land Act, 6) 
provisions of which axe prospective. This section merely provi 
that, if a landholder grants a lease-of land ata rate lower tt 


“the lawful rate payable before the grant, his successor shall 
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be bound to adopt the same concession. In “this respect, it is 
merely a repetition of the provisions of 8. 11, clause 4 of the Act 
of 1865, that no pattahs which have been granted by any land- 
holder at rates lower than the rates payable upon such lands or 
- upon neighbouring lands of similar quality and description shall 
be binding upon his successor, unless bona fide granted for the 
purpose of making permanent ‘mprovements, and unless the 
tenant shall have conformed to tae conditions upon which such 
lower rates were allowed. This has been the law both before 
and after the passing of Act I of 1908. Ido not think that the 
District Judge meant to base the -andholder’s right to have waram 
rates of rent upon this provisioc only. He found in his judg- 
ment that there was no permanent arrangement to pay money 


rents ; and the only alternative, therefore, was to go back tothe _ 


waram system and this is all that his decision amounts to. 


Mr. T. Rangachariar has pressed on our attention that no 
foundation was laid for the District Judge’s assumption that the 
rates prevailing in these years were low rates. Whether they 
were high rates or low rates, either party was at liberty to revert 
to their original contract or usage if it has been shown to have 
been merely in abeyance during tke years when the rents payable 
from year to year were uncertain and when temporary ae 
ments prevailed, 


If the District Judge had allowed the plaintiff to exercise, 
this option because it was the law laid down by 5. 11 of Act VIII 
of 1865, he would have been wrong in making the repealed Act 
the ground of his decision, but he would have been right in prin- 
ciple under the circumstances cf this case, because if there is a 
fundamental agreement between parties it should be upheld in 
spite of temporary lapses sanctioned by mutual consent. This 
was the principle under which Otiver v. Markanda Aiyar 1, was 
decided, and in that case 70 years of agreement to pay money 
rents for limited periods was not considered to give rise to a 
necessary implication of a contract to adopt money rents for ever. 
A similar view was taken by the Calcutta High Court in Sohobut 
Ali v. Abdool Ali 2. The period of transition in these suits was 
mly about 40 years. 

Mr. T. Rangachariar wished to make outa refusal on the 

wt of the District Judge to apply Ss. 27 and 28 of the Madras 

1. (1893) 3 M. LL. J. 268. - 2, (1898) 3 0. W. N. 151, 
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Estates’ Land Act to the circmnstances of this case. These 
sections only provide that a presumption will arise that a ryot is 
bound to pay rent at the same rate as he paid in the preceding 
revenue year, until the contrary is shown. When it has been 
shown, as in this case, that the rent paid in the preceding revenue 
year was fixed by an ex parte decision in which all the points 
upon which the parties. were at variance were left open, and 
when there isa finding of fact that up to the present date there has 
been no contract between the landholder and the ryot to pay a 
fixed money rent, this is equivalent to showing the contrary of 
the presumption referred to in: those sections. (Vide Maharani 
Beni Preshad v. Raj Kumar 1, as to the value to be attached to 
the prior decision). 4 

If the ryots are still dissatisfied with the waram rates fixed 
in these suits, they have always a remedy provided in S. 40 of 
the Madras Estates Land Act of suing before the Collector to 
have their rents commuted into definite money rents. But the 
present suits have not been contested in such a way as to permit 
the equivalent of the waram rates being now determined in 
money. For this purpose, it would-be necessary tò have evidence 
as to the prices prevailing in the preceding ten years. We 
dismiss the second appeal with costs. 

The memos of objections are not pressed and are dismissed. 

Coutts Trotter J.:—As this is a matter of some little difficulty 
and doubtless one of great importance to the parties, I think it 
right to add my own reasons for our decigion. There were a very 
large number of suits; a greab quantity of documents was 
produced, numerous witnesses were examined, and many points 
were discussed in the Lower Courts. The advocates are.to be 
commended for having focussed the attention of this Court upon 
a single point, illustrated by only a few of the many documents 
exhibited. f 

These suits arose between the proprietor of the Sillathur 
Zamindari and his rycts in the village of Kottakadu in the Taluk 
of Pattukottxi. They were brought by the landlord to compel 
the ryots to receive pattahs and execute muchilikas.in respect of 
their holdings, in accordance with the provisions of chapter IV o 
the Madris Estates Land Act, No. I of 1908. The sole iss 
which we have to try is this ; the landlord contends that his ryo 


1. (1902) 166. L. J. 124, 
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must accept pattahs on the dmani system whereby the ‘rent: 
consists of a fixed portion of their produce; the tenants contend 
that they are entitled to be assessed at a money rate of rent, and 


that therefore the pattahs tendered are bad. In the view I take’ 


of the case, it is not necessary to decide i further question as to 
what that money rate should be. 


- The Act is neither very dlen nor véry ` well arranged ; ba I 
think the language of S. 59 illustrates the issue which the courts 
below had to determine. That section provides that rent shall be 
payable in instalments according to agreement or in the absence of 
agreement according to established usage; and on that analogy I 
think the ryot must accept a pattah the general conditions of 
which conform to such agreement or usage. 5, 27 -raises. a 
presumption that a ryot holds under the same conditions as in 
thé previous revenue year; but that presumpsion would be rebut- 
ted by showing that those conditions were notin accordance 
with the agreement or usage prevailing between the parties. It 
is obvious that the matters to be determined in the suits are 
ultimately questions of fact; and the determination of the 
Lower Court can only be challenged in one of three ways. 
There may be no evidence to support the findings; or the 
learned judge may have misdirected himself in Jaw in the 
process of arriving at those findings; or it may be said that his 
findings of fact, while not open to such objections, do not warrant 


the conclusion which he has drawn from them. It is in. this last. 


way that the appellant’s case has been framed; and it therefore 
becomes- necessary to examine the judgment, and see exnolly what 
it is that the learned Judge has found. f 

After a careful review of the somewhat troubled history of the 
Zemindari in the light of such materials as were available ‘to him, 
the learned J udge comes to the following conclusions : 


1. That up to the year 1871, the amami system prevailed i in 
ull force, and the rent consisted of a definite percentage of the 
woduce. 







2.- That after that time the iole ei in- ore the 
cessive Zamindars agree to take money. and not peotuce as 


3. That the amount of such money-paymients’ was not’ fixed 
and for all, but was altered every few years on the initiative 
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of the Zemindar, and was always altered in the direction of 
enhancement. l 

4. That every such alteration was preceded by an inspec- 
tion of the lands and an estimate of their productivity. 

Now so faras we have pure findings of fact and nothing 
more, they ate amply supported by the evidence, and no serious 
aitempb has been made to challenge them. From them the 
learned Judge has proceeded to draw these further conclusions ; 
that the money payments from 1871 -onwards were varied in 
accordance with the amount of the produce and must be regarded 
as being made under the amani system, inasmuch as the essence 
of that system consists in taking from the ryot-a contribution 
varying with the amount of produce ; that the fact that the actual 
physical commodity taken was money and not grain wasa mere 
matter of convenience to the parties ; and that pattahs providing 
for payment of a fixed proportion of the produce must there- 
fore be accepted by the ryots. For the ryots it is argued that 
though there may have been no fixed money rent, it is clearly - 
proved that rent has been paid in money for the last 35 years; 
and that accordingly to give validity to a pattah on the amani 
system, would be to disregard the outstanding feature of the 
usage obtaining between the parties. They further say that it is 
mere surmise to hold that the variation of the money rents paid 
was based on the proportion in force in the period before 1871 ; 
and that the estimates made of the productivity of the land may 
have been made for other purposes than the fixing of the rent. 
Mr. T. Rangachariar was of course faced with this difficulty ; that 
when it came to fixing the amount of rent payable, the pattak would: 
either have to be silent, or to prescribe such rent asthe Zamindar 
should choose or be able to exact. To avoid such an absur- 
dity he points to Ss. 27 and 28 of the Act, and puts his case in this 
way : the evidence shows that a money rent was paid ; its’ amount 
varied no doubt from time to time, but its variation was deter- 
mined either at haphazard or by factors no longer’ ascertainable ; 
and accordingly the presumption should take effect that the sun 
paid in the last revenue year was the proper one to enforce. 

I do not think that this contention is sound. Mr. Rangachari 
was quite unable to suggest any purpose for which the ascerte 
ment of the produce would be necessary or useful, other than 
one of fixing the rent, Rebuttable presumptions are guide; 


PART X.] THE MADRAS LAW’ JOURNAL REPORTS, 371 


the ascertainment of the fact ; it is an abuse of their true function 


to convert them into an excuse for evading that ascertainment. 
I think there was material on which it was open to the Judge to 
find that the payment in money from 1871 to 1909 was a mere 
incident which did not affect the principle vpon which the pay- 
ment was made, and that the tenure’ remained throughout an 
amani tenure. He has so found, in my opmion, not by way of 
mere surmise or conjecture, but upon a reasonable resolution of 
the probabilities of the case. That being s2, we cannot disturb 
his conclusion, even if we would have arrived at adifferent 
conclusion had’ we been in his place. I think the learned Judge 
was mistaken in seeking to apply S. 26 (8) which, in my opinion, 
has nothing whatever to do with this case; out that mis-concep- 
tion in no way affects or vitiates his essential findings. The 
second appeals fail and must be dismissed with costs. 


PRIVY COUNCIL. 
Present :—Viscount Haldane, Lord Shaw, Sir John Edge 


and Mr. Ameer Ali. 
[On appeal from the High Court at Ca-cutta. ] 


Thakurani Tara Kumari ... Appellant.* 
v. i 
Chaturbhuj Narayan Singh and others ... Bespondents. 
and l f 
Maharaja Sir Ravaneswar Prasad Singh Baaadur.. Appellant. 
v. 
Chaturbhuj Narayan Singh and a `... Respondents. 


Hindu ‘Law —Mitakshara—Inheritance—Impartib= Estate—Division between 
brothers—No division of the impartible estate—Widow’s “right to inherit notwith- 
standing—Custom—General law, applicability of, wherenot superseded. 

There is no inconsistency between impartibility ami the right of females to 
inherit and the widow of the last holder of an impartibl- estate is entitled to succeed 
if her husband was in fact separated and died without male issue unless a custom to 
exclude her from succession is proved. 

Where a custom is proved to exist, it supersedes the general law which 
however still regulates all outside the custom. i 

It is not correct to say that there could be no compete separation without the 
cestral'impartible estate held by one of the member= also being divided. The 
her members have no coparcenary rights in the impartible estate and their 
tingont interest under the custom is liable. to be defeated by an alienation of 
estate by the holder for the time being even if the family remains joint and 


-* 18th July 1916. 
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whon the family ceases to be joint the orflinary law of the Mitakshara gives the 
widow an estate in priority to the contingent interest of the other members under: 
the custom. 

Whero the holder of an ni estato dissatisfied with the conduct of his 
undivided brother granted him a mokurari patta of a portion of the estate for the 


“maintenance of himself and his descendants and the latter built a separate house 


for himself though adjoining the family resideuce and was separate in mess and 
worship and defraying the expenses of the marriages, oto., of -his descendants 


himself. 


Heid, that the brothers were divided in status and the widow was entitled to 
succeed in preference to the brother and his descendants. 


Neelkisto Deb Burmono v. Beerchunder Thakoor 1, and Ram Nundun Singh 
v. Maharani Janki Koer 2, approved. 


Consolidated appeals from a judgment and decree of the High 
Court of Fort William in Behggl+dated 9th January 1910, rever- 
sing thejudgment and decree of the Court of the Subordinate 
Judge of Monghyr, dated 22nd January 1909. 


THAKUR BHAIRO NARAIN SINGH. 








| - | 
‘Thakur Ranjit Narain Singh. Bhupat Narain Singh. 


Thakur Ram Narain Singh, widow ' Chaturbhuj Narain Singh. : 
—Thakurani Tara Kumari. G l \ 
" Bandhu. Charku. Nanku, L. 


The taluk of Telwa, an impartible estate, succession to 
which was governed by the rule of primogeniture, descended on 
Bhairo Narayan Singh, who died in 1863 leaving two sons, Ranjit 
and Bhupat. The family was a joint and undivided one, governed 
by the Mitakshara School of Hindu Law, but the succession 
to the estate was regulated by a custom of the family according 
‘to which the eldest son of the last holder succeeded to -the gadi 
as sole owner ; his other sons being entitled to receive Khorposh or 
maintenance. Ranjit accordingly succeeded to the gadi and Bhupat 
received maintenance. In 1879 Ranjit executed a mokurari potta 
in favour of his brother Bhupat whereby he assigned to him two 
mouzahs and four bighas of Kamat land in another mouzah as 
Khorposh grant for his maintenance. By the terms of the sai 
mokarari, it was not alienable by the grantee, but in breach there 
Bhupat did in fact execute mortgages from time to time to recej 
money: for his needs. In 1897 Ranjit died leaving a wi 

1. (1868) 12 M. I. A. 528. - 2. D. R. 8291, A. 178, 
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Gyan Kumari and an infant son, Ram Narain, him surviving. She 


was appointed guardian of her minor son who succeeded to the 


' gadi as Thakur according to the custom. In 1902 Bhupat Narain 
died leaving a son, Chaturbhuj Narain, who kad four sons, all of 
whom were respondents. In 1903 Ram Narain died while still a 
minor, leaving no issue, but only a widow, Tara Kumari. All the 
Revenue Courts refused to admit her claim and entered Chatur- 
bhuj’s name in the revenue registers as keir to the estate, In 
order to pay off the debts incurred by Ranjit Narain, Tara Kum- 
mari sold a half share of taluk Telwa to Maharaja Ravanesh- 
war Singh for Rs. 50,000, on September 16, 1906. The 
Maharaja paid off the debts. On August 19, 1907, Tara Kumari 
and the Maharaja instituted the suits against the respondents for 
the recovery of the estate from the respondenis. The Subordinate 
Judge decided in favour of the appellants, but on appeal to the 
High Court, the judgment of the lower court was reversed and 
her and the Maharaja’s claims were disallowed. They therefore 
obtained certificate to appeal to His Majesty in Council in due 
course and subsequently both appeals were consolidated. 


> Sir- Robert Finlay, K. ©., (with him Lowndes) for the 
appellants contended that the Subordinate Judge had held on facts 
that Bhupat and Ranjit had separated in food and estate. Bhupat 


had built a house separate from-the family house, had a different- 


Thakurbari, Tulsi Pinda and had removed his family from the 
family house. He had built a wall separating both houses and 
borrowed money for the marriage of his grand-daughter. Hé 
had further deposed in a criminal case that he was separate. The 
judgment of the Subordinate Judge was right and should be upheld. 
The defence was a series of denials. They had not proved that 
by custom a female was excluded from succession. The estate was 
never joint. It went by custom of primogeniture. This custom 
- was inconsistent with the property being joint. What the 
opposite party said was that inasmuch as property was impartible, 

here could be no partition. 
{ Mr. Ameer Ali—Does not the Shivaganga case 1, cover 

: point you argue ?] 

In Tekait Dur ga Prasad Singh y. Durga Roer?, it was held that 
v the fact of an estate being impartible, it’ did not follow as a 
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necessary consequence that no division .or separation could be 
efected with respect to it, and that an ancestral impartible estate 
might be held separately after separation from other members of ` 
the family. 


Reference was made to` 


Chintamun Singh v. Nowlukho Konwari 1. Bijoy Bahadur 
Singh v. Bhupendra Bahadur Singh 2. Jogendra v. Nityanand 9, 
Kali Krishna v. Raghunath Deb4, Raja Rup Singh v. Rani 
Baisni 5, Raja Rup Singh v. Rani Bansi 5, Ram Nandun Singh 
v. Maharani Janki Koer 7. 


De Gruyther, K. O., and Dunne for the respondents contended 
that the presumption of law was that the family was joint. 


Sir, Robert Finlay.—The estate has never been joint. It 


, goes by custom of primogeniture. The custom was inconsistent 


with the property being joint. 


There could be no partition when the estate was impartible, 
and the question was how far the ordinary rule of succession was 
modified. Appellants had to establish that separation had taken 
place. The onus rested on themand they had to prove when the 
estate became separate. The impartible estate could devolve 
according to custom. Food and worship were immaterial. 


The property given to Bhupat was only for maintenance and 
not by way of partition. The mokurari was not an alienation in this 
case. The p'aint did not say that there was anything in the nature 
of separation. 


Lord Haldane.—tit is one of the cases in which one has to 
determine whether there was any partition with reference to the 
circumstances. 


It would be extraordinary if he were to treat himself as — 
a separate entity. : 


Lord Haldane —The only question is whether they cam 
to an arrangement for partition which is a question of circun 





1, (1876) 1. L. R. 1 Cal. 158., s.c. L. R. 21. A. 280. 

2. (1897) I. È. R. 19 A. 160. ~ 8. (1890) I. L. R. 18 Cal. 151, 
4. (1908) T. L. R. 81 Cal, 924, 5. (1884) I. L. R. 7. All, 1. 
6 


(1884) L. R. 11 I. A, 149, 7. (1902) L. R. 29 I. A. 178 
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stancial evidence. Ifyou grant separation of some kind, separation 
of worship, food, etc., the presumption i is that separation had taken 
place. 

There was no co- parcenary between the eldest and junior 
members of a raj family having impartible estate. One might have 
a thakurbari of his own if he were to live away from the family 
house. If partition had taken place and it was recorded in Govern- 
ment papers that there was a complete partition of all the estates 
except one, the succession to those who formed a joint family was 
by survivorship. 


Reference was made to` 


Laliteshwar Singh v. Rameshwar Singh i Pittapur Case 2, 


Chintaman Singh v. Nowlekka Kunwari 3, Mayne on Hindu 


Law, S. 495. 
The judgment of their. Lordships was delivered by 


Sir John Edge.—These are consolidated appeals. That in 
which Thakurani Tara Kumari is the appellant has arisen in a 
suit which was brought by her on the 19th August 1907 in the 
Court of the Subordinate Judge of Monghyr against Chaturbhuj 
Narayan Singh and his minor sons.’ In that suit Maharajah Sir 
Ravaneswar Pershad Singh was a- pro forma defendant. . The 
other appeal; in which Maharaja Sir Ravaneswar Pershad Singh 
is the appellant, has arisen in a suit which was brought by him 
on the 19th August 1907 in the Court of the Subordinate J udge 
of Monghyr against Chaturbhu] Narayan Singh and his minor 
sons. In the latter suit Thakurani Tara Kumari and others were 
pro forma defendants. In each suit the Subordinate Judge made 
a decree in favour of the plaintiff in the suit.. From each decree 
Chaturbhuj Narayan ‘Singh and his minor sons appealed to the 
High Court of Judicature at Fort William-in Bengal, which, by 
its decree in each appeal, reversed the decree to which the appeal 
related and dismissed the suit. From those decrees of the High 
Court thése consolidated appeals have been‘ brought. 

The Thakurani is the widow of Thakur Ram Narayan Singh, 

“ho was ason of Thakur Ranjit Narayan Singh, who was the 
der of the two sons of Thakur Bhairo Narayan Singh. Chatur- 
wuj Narayan Singh was the son of Bhupat Narayan Singh, who 


1. (1909) I. L. R. 86 C. 481. 2. (1898) 1L.R. 22 M. 383, 
5 8. (1875) L. R. 2 I. A. 268. 
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was the younger son of Thakur Bhairo Narayan Singh. Thakur 
Rain Narayan Singh died without issue male. The immovable 
property to which the suits relate is known as Taluka Telwa, 
otherwise the Telwa Gadi, in the District of Monghyr. Taluka 
Telwa is an ancestral impartible estate which, in his lifetime, 
was held as his estate by Thakur Ram Narayan Singh, and had 
previously been held by his father Thakur Ranjit Narayan 
Singh, and before him by his father Thakur Bhajro Narayan 
Singh. By the kulachar or family custom Taluka Telwa descends 
by the rule of primogeniture. The appellants allege that Thakur 
Ranjit Narayan Singh, on the 14th September 1879, granted to 
his brother Bhupat Narayan Singh a mokurari pottah (perpetual 
Jease) of a part of Taluka Telwa for the maintenance of .Bhupat 
Narayan Singh and his descendants, and that Thakur Ranjit 
Narayan Singh and his brother Bhupat Narayan Singh separated 
and ceased to constitute a joint Hindu family ; except in so far as 
the family custom applies, the law of the Mitakshara governed 
Thakur Bhairo Narayan Singh and his descendants, The Thaku- 
rani claims that she, as the widow of Thakur Ram Narayan 
Singh, who left no issue, succeeded to the estate on his death for 
a Hindu widow’s interest. It is proved that after her husband’s 
death she, in order to discharge debits which had been contracted 
by Thakur Ranjit Narayan Singh, sold a moiety of Taluka Telwa 
to the Maharaja, In her suit the Thakurani claimed possession 
of one moiety of Taluka Telwa, asthe widow of Thakur Ram 
Narayan Singh. The Maharaja in his suit claimed possession of 
the other moiety of Taluka Telwa as the vendee from the 
Thakurani. Chaturbhuj Narayan Singh is in possession, and he 
and his minor sons deny that Thakur Ranjit Narayan Singh ane 
Bhupat Narayan Singh separated. a 
The written statement of Chaturbhuj Narayan Singh in the 

suit of the Thakurani is not before this Board, but his written 
statement in the suit of the Maharaja is, having regard to the 
evidence and to the findings of the Courts below, instructive. In 
lus written statement in the i Maharaja’ s suit Chaturbhuj Narayan 
Singh alleged :— 

“4. That the said family i is kayaa by the Benares School of Hindu La 
= save and except that according to family custom the said ancestral zaminda 
‘* descends according to the rule of primogeniture on the eldest male member 


“ the eldest line and the junior members are entitled to maintenance and. t 
““ femalos are in no way entitled to succeed to the said zamindari. The jw 
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‘* members even after Khorposh or maintenance grants are made to them out of 
“‘the.joint property, are! entitled to obtain the expenses of marriage, sradh and 
eas similar ceremonies and all other necessary expenses from the income of the 

‘ said property in the hands of the holder of the said estate for the time being. 
. 5. That with reference to paragraph 3 fhis defendant states that Thakur 
“ Ranjit Narayan Singh succeeded to the said estate on the death of his father in 
““ accordance with the family custom aforesaid and that the mokurari settlement 
‘* referred to in the said paragraph was also made in accordance with the said cus- 
tt tom and not otherwise. This defendant craves leave to refer to the original of 
‘the said mokurari deed for the terms ‘thereof. This defendant,wholly denies that 


“ either before or after the said mokurari settlement Bhupat Narayan Singh - 


““ became separate from the said Ranjit Narayan Singh or that he was at any time 
t‘ separate in food, worship or estate from the said Ranjit Narayan Singh or that 
“ he lived in a house separately built This defendant asserts that he and his 
_“ father the said Bhupat Narayan Singh during his life time were joint in food, 
““ worship and estate with the said Ranjit Narayan Singh and after his death with 
““ Thakur Ram Narayan Singh and that they never ceased to reside in the family 
‘* dwelling house. This defendant continued joint in food, worship and estate with 
“the said Thakur Ram Narayan Singh until the latter’s death and thereafter 
“with the defendant No, 6, until shortly before the commencement ofthe registra- 
t: tion proceedings when disputes and disagreements arosé. The allegations to the 

“ contrary in paragraph 8 of the plaint are wholly false. Ag 
“6. That assuming, though by no means admitting, that Bhupat Narayan 
“ Singh and this defendant became separate from Thakur Ranjit Singh in the year 
“ 1987 F. S. and since then he and this defendant were separate in mess and 
“ business and lived in a separate house, as has been falsety alleged in the plaint, 
““ this defendant submits that nevertheless the impartible estate, taluka Telwa con - 
“ tinued to remain joint family property as before, as it never was nor could be the 
ee of partition and the defendant No. 1 therefore became solely entitled to 
‘it under the family custom on the death of Thakur Ram’ Narayan Singh in 

t! preference to his widow.” 

The “defendant No. 1” mentioned in the written statement 
is Chaturbhu] Narayan Singh, and the “defendant No. 6” is the 
Thakurani, who,as has been already stated, was a pro forma 
defendant in the suit of the Maharaja. So far as is now material, 
the defence of Chaturbhuj Narayan Singh, as disclosed by 
his written statement, was that females were by the family custom 
excluded from the succession to the iinpärhinle estate- and that the 


joint family had not separated. 

No custom excluding the widow of a sonless and separated 
kolder of the impartible estate of taluka Telwa from the succes- 
ion to the estate for a Hindu widows interest-has been proved, 











partible estate which descends by the rule of primogeniture is 
t excluded from the succession if her husband’ was in fact 
arated and died without issue male, and if no custom-which 
ld exclude her from the succession is..proved: It was held 
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id it is well decided law that the widow of the last holder of an` 
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by this Board in Neelkisto Deb Burmono v. Beerchunder Thakoor 1 
that where a custom is proved to exist it supersedes the general 
law, which, however, still regulates all outside the custam. In Ram 
Nundun Singh v. Maharani Janki Koer * this Board held that :— 


“There is no inconsistency, between a custom of impartibility and the right of 


- “ females to inherit, as may be illustrated by the well-known Shivagunga Case, and 


“therefore general law must prevail unless it be proved that the custom extends 
‘* to the exclusion of females”, 


Consequently the-only issue in these suits which is now 
material is one of fact, namely, the issue as to whether Thakur 
Ranjit Narayan Singh and Bhupat Narayan Singh separated, 

The Subordinate Judge came to the conclusion that Thakur 
Ranjit Narayan Singh, being displeased with his brother Bhupat 
Narayan Singh because the lutter kept women, separated from 
him. It was found as afact by the Subordinate Judge that 
Bhupat Narayan Singh built a pucca house about: a tussi (120 
feet) to the westward of the family house, established a Tulsi 
Pinda there, and removed his family to his pucca house and lived 
there separately from Thakur Ranjit Narayan Singh. As a fact 
Thakur Bhupat Narayan Singh built a wall between his pucca 
house and the family house of Thakur Ranjit Narayan Singh 
and established a separate Thakurbari in his house. The houses 
were quite separate houses, as was found by the Subordinate 
Judge on the evidence. 

A daughter of Chaturbhuj Narayan Singh was married after 
Thakur Ranjit Narayan Singh had in 1879 granted the mokurari 
pottah to Bhupat Narayan Singh. Chaturbhuj Nayaran Singh 
attempted to prove that Thakur Ranjit Narayan Singh defrayed 
the expenses of that marriage. The Subordinate Judge, however, 
found on incontestable evidence that the expenses of the marriage 
were defrayed by Bhupat Narayan Singh and not by Thakur 
Ranjit Narayan Singh. Asa matter of fact, Bhupat Narayan 
Singh borrowed Rs. 689-2-6 for the expenses of that marriage, and 
on the 27th June 1897 gave to Shir Lal Modi and Amir Modi a 
mortgage of lands whith he held under the mokurari pottah to 
secure the repayment to them of, amongst other moneys, that 
sum of Rs. 689-2-6, which was stated in the mortgage deed tr 
have been borrowed by him from them “for performing t 
“marriage of my own granddaughter, t.e., the daughter of n 
“son, Baba Chaturbhuj Narayan Singh.” 








1. (1869) 12 M. I. A, 513, 2. (1902) D.R, 99 I. A. 178. 
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On the 27th April 1905 Chaturbhu] Narain Singh, on his 
examination in a criminal case which apparently related to the 
removal of some timber, stated, “ I am separate from the Thakur 
of Telwa.” i 

On a careful review of all the evidence zhe Subordinate Judge 
came to the conclusion that Bhupat Narayan Singh and his son 
Chaturbhuj Narayan Singh were separate from Thakur Ranjit 
Narayan Singh and his son Thakur Ram Narayan Singh. 

The learned Judges of the High Court whilst accepting as 

4 ! : A 
correct the findings of facts of the Subordinate Judge on which 
he had come to the conclusion that there kad been a complete 
separation between Thakur Ranjit Narayan Singh and his brother, 
Bhupat Narayan Singh, came to the conclusion that it was, not 
proved that there was a separation in intention and in fact. As 
it is difficult to understand the-reasoning of the learned Judges of 
the High Court it is better to give the following extracts from 
their joint judgment. They say :— 

“ It is the case commen to both sides that Bhupat Narain was a man of 
“ licentious habits and that he made himself a nuisance to his brother Ranjit 
“ Narain and created n scandal by introducing his mistresses into the family 
“ dwelling house. It was in consequence of this that Ranjit Narain executed the 
“ maintenance grant in his favour in 1287 to enable him to start a separate 
‘* establishment. There cen be no doubt that, after receipt of the grant, Bhupat 
“ Narain built himself a new house outside the old family dwelling and that 
“ in course of time a Thakurbari and a Tulsi Pinda wera established in that house 
“and that a wall of separation between his house amd the family house was 
“ constructed. It seems to be also beyond doubt that after receipt of the grant 
“ Bhupat Narain raised money by mortgages on the preperty leased to him and 
“ spent it on the marriage of members of his family aud on their maintenance. 
“ Still are not all these acts such as might have been expected on the part of. a 
“ member of the family who had received a grant for his maintenance? Or must 
“ they be.accepted as inconzestable proof of an intention tc separate from Ranjit 
“ Narain from the time of the grant and of a-soparation in fact from that time? 

“It has not been contended before us, nor indee€ could the contention be 
“ accepted as a sound one, that a separation in estate aad from the joint family 
“ must follow as a necessary consequence from the recept of a maintenance grant. 

“ The learned Subordinate Judge has accepted these facts coupled with the 
“ admitted separation in food as sufficient proof that frem the date of the main- 
“ tenance grant, Ranjit Navain and Bhupat separated aad ceased to be members 
“of a joint Hindu family. We have given our careful consideration to the 
I“ judgment of the Subordinate Judge and also to the ev dence and the arguments 
of the learned pleader and Counsel which have been advanced before us and 
ven though we accept tha findings of the Subordinate Judge we are unable to 
gree in his conclusion that the plaintiffs have proveé that there was ar separa- 
ion in intention or in fact.” 
“ Tho fact that after the grant of the mokurari lenga for maintenance Bhupat 
rain lived in a separate house alongside his family homestead, that he and 
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pc. - “his branch of the family were aiterwards separate in-food and possibly in worship 
— “ and that he paid the expenses of his family out of the profits of the property 
Thakurani “ granted to him for maintenance, by borrowing money on mortgages on that 
Fora “ property, do not appear to us in this case to be sufficient to prove that there 
v. t was a complete separation between Bhupat Narain and Ranjit Narain, by whioh 
Chaturbhuj “`Bhupat sacrificed his expectancy to succeed to the family property on the failure 
oa . “ of nearer male heirs of Ranjit Narain." 


In the opinion of their Lordships, the evidence clearly © 
proved that there had been complete. separation between Thakur 
Ranjit Narayan Singh and his brother Bhupat Narayan Singh 
in worship, in food and estate, and they find that there had been 
complete separation. 

Their Lordships infer from the extracts which they have 
quoted from the judgment of the learned Judges of the High Court 

that those Judges considered that there could have been no 

complete separation of the joint family, as the impartiblé estate of 
Taluka Telwa had not been partitioned between Thakur Ranjit 
Narayan Singh and his brother Bhupat Narayan Singh, Those 
learned Judges overlooked the fact that Bhupat Narayan Singh and- 
his son had no coparcenary rights in the impartible estate, and no 
rights in that estate whick entitled them or either of them to a par- 

tition of the impartible estate. They could not have prevented 

Thakur Ranjit Narayan Singh from alienating that impartible™ 
estate in such a way as to determine any contingent interest they 

had in it under the custom. Their contingent interest under 
the custom was liable to be defeated by an alienation’ of the 
estate by Thakur Ranjit Narayan Singh even if the family had re- 

mained joint, and as the family ceased to be a joint Hindu family... 
the ordinary Hindu law of the Mitakshara gave to the Thakurani 

her widow’s interest in the impartible estate in priority to the’ 
contingent interest of Chaturbhu] Narayan Singh under the 

custom, The Thakurani sold a moiety of the impartible estate to 

the Maharaja, and as there was valid necessity for that sale she’ 
conveyed a good title to the Maharaja. 

Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be allowed, that the decrees of the High 
Court should be set aside with costs.and the decrees ofthe Subor- 
dinate Judge should be restored. 

The respondents, Chaturbhuj Narayan Singh and his four 
minor sons, must pay the costs of ‘the appeals. 

Solicitors for appellants: Downer and Johnson. 

Solicitors for respondents: T. L. Wilson and Co, 


. 
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IN THE: HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyer and Mr. Justice Napier. 
_ Appayya Shetty oer Appellant * Defendant. 


P.M. ‘Menon Beari end others . Papon Plaintiffs 
and Defendants 1 and 2. 


Landlord and Tenant—Pern:anent lease —Forfeitwre for non payment of renè 
~—Lease-deed providing for days of grace—Effect—Cour's power to relieve against. 

Courts have power bo relieve against forfeiture even when there is a period of 
grace allowed in the lease deed. 

Per Napier, J. (Seshagiri Adyar, J. contra) : it is not permissible to look to 
the provisions of ‘the Transfer of Property Aot for guidanee in this matter as théy 
are expressly made in applicable to agricultural leases. 

` Second appeal against the decree of the District Court of 
South Canara in A.S. No. 73 of 1912, preferred against the decree 
of the Court of the District Munsif of Kasargod in O. S. No: 690 
of 1910. 

B. Sitarama Rao, for appellant. 
K Ramanatha Shena, for respondent. 
The Court delivered the following 
Judgments :—Seshagiri Aiyer, J—I have had the advantage 
of reading the judgment which miy learned brother is about to 
deliver. As the question ie one of considerable importance and 
as the decisions bearing or it are not consistent with each other, 
I think it desirable 'to state my views on the subject shortly. 
The lease to defendants Nos. 1 and 2, is a permanent one. 
The plaint says that the produce. was seb apart fora religious 
service, I take it that the grantor was only anxious that he 
should be paid the rent. He gave up rigkts of possession, etc., 
when he granted this permanent lease. The original grantees 
paid the rent regularly for 16 years. It was after the transfer of 
their interests to the 3rd defendant in 1907,+hat default was made. 
There were three years’ arrears of rent wher the suit-was brought. 
The document in question provides for the payment of the first 
year’s rent with that of the second year. If rent remained unpaid 
even then, the lessees were liable to be evicted. The question is 
whether under the circumstances above set forth, the defaulting 
agsees are entitled to be relieved from forfeiture. There is no 
atutory provision for forfeiture on non-payment of rent regard- 
g agricultural-leases. It is open to Courts to look at legislative 
yvisions regarding the liability of other lesseés ‘and tenants as 
* S. A, No. 1989 of 1913.. 10th August 1915. 
92 
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embodying the principles of equity, justice and good conscience. 
I cannot accede to the proposition that such a guidance should be 
sought only from English decisions and not from statutory pro- 
visions in this country. 


Let us first see how the Legislature has treated tenants under 
the Estates Land Act. Chapter VI of the Act deals exhaustively 
with the remedies open to the landholder. He can sue for the 
rent or distrain; the proceedings to be taken on distraint are 
hemned in with strict vonditions. The landholder has , to 
exhaust all available sources before he sells the defaulter’s interest 
in the holding. The distress will have to be withdrawn, if the 
arrears are deposited or security given for their payment. Hven 
after the commencement of the sale, the tenant .is given a locus 
penitentiaé-to save his property. Ib is thus clear, that the legisla- 
ture has provided very salutary restrictions against turning out a 
tenant from his fields. As regards other lessees, the Transfer of 
Property Act lays down that the forfeiture clause must be express. 
S. 114 provides for relief from the forfeiture incurred even 
after the institution of the suit. The Indian Statue Law therefore 
distinctly leans against forfeiture for non-payment of rent. [ 
may also refer to S. 74 of the Contract Act which has abolished 
the distinction between penalty and liquidated damages and has 
enacted general rule affording relief to the defaulting party 
under certain limitations. Now, turning to the English law, 
the course of decisions leaves no room for doubt that courts have 


striven against evicting tenants from their holdings. The case of 


Peachy v. The Duke of Somerset 1 to which our attention was 
drawn by Mr. Sitarama Row and which was followed in the 
earlier decisions of this Court enunciates the proposition that 
where the intention of the. parties is only to enforce punctual 
payment, the forfeiture clause will be relieved against. In 
Bouser v. Colby 2, the tenant applying to redeem a forfeited 
lease was not required to pay the rent and costs into court before 
being decreed possession. All the cases have been reviewed in 
2 White and Tudor 255 and the result of the authorities is state 
to be that the proviso for re-entry on non-payment of rent j 
regarded in equity as merely a security for the rent and that reli 
will be given on payment of the arrears and of the expen: 
meurred, In England, there can be relief after suit is brou 

















1. (1724) 1 Str. 477, 2, (1841) 1. Hare 109. 
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and before judgment. There is a further indulgence given even 
after judgment provided the costs of the suit are paid in addition. 
The period within which this latter remedy is available is now 
restricted to 6 months after judgment [15 and 16 Victoria 
. Chapter 76, 8.210]. Relief after decree may not be granted 
in India, as the efect of it will be to enable the executing Court 
to vary the decree. The decision in Nagappa v. Venkat Row } 
proceeded on the footing that the compromise decree was only 
evidence of the contract between the parties and that the court 
was not varying the decree in such cases. Balambhat v. Vinayak 
Ganapatrao 2 is to the same effect. , 


The rule to be deduced from an examination of the legislative 
provisions and authorities bearing on the subject is that prima facie 
the clause for re-entry on non-payment of rent is intended only as 
security for the payment of the rent. Therefore courts should relieve 
against this clause, if the arrears and expenses are paid and if the 
parties can be placed in status quo ante. In Kilmer v. British 
Columbia, Lid. 3, it was pointed out that Courts should 
not encourage the enforcement of the strict letter of the 
contract which contiins a p2nal provision. The payment of the 
money being the principal aim of the contract, the proviso is 
designed to hold out a threat relating to its fulfilment. As has 
been concisely put in Story’s Equity Jurisprudence, S. 1316. 
“ In reason, in conscience, in natural equity, there is no ground to 
say, because a man has stipulated for a penalty in case of his 
omission to do a particular act (the real object of the parties being 
the performance of the act), that, if he omits to do the act, he shall 
suffer an enormous loss, wholly disproportionate to the injury to 
the other party. Ifit be said that it is his own folly to have 
made such a stipulation, it may eqally well be said that the 
folly of one man cannot authorise gross oppression on the other 
side. And law, as a science, would be unworthy of the 
name, if it did not to some extent provide the means of 
preventing the mischiefs of improvidence, rashness, blind 
confidence and credulity on one side; and of. skill, avarice, 
cunning, and a gross violation of the principles of morals 

nd conscience, on the other. There are many cases in which 
yurts of equity interfere upon mixed grounds of this sort. In 





1. (1900) I. L. R. 94 M. 265. 3. (1931) L'LL. R. 85 B, 289. 
3. (1918) A. O. 319. ' 
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_no country is there a greater need for the application of this benefi- 


cent statement of the law than in India, and if it is true ‘that 
we are administering both equity and law in our courts, there 
must be an endeavour on our part to soften the rigour of the law 
and to mete out substantial justice unless our hands are tied by 
the legislature. It is this view of the functions of a court that 
inclines me to hesitate to follow some of the decisions of this i 
court to which I shall presently refer. In Naraina Naick v. 
Vasudeva Bhatta 1 it was broadly laid down that if a contract 
provides for days of grace where rent js not paid in time, courts 
should not relieve against forfeiture. Narayana Kamti v. Handu 
Shetty 2 is to the same effect. The learned Judges seem’ to 
suggest that English decisions are distinguishable inasmuch as 
ordinarily days of grace are not provided in lease deeds executed, in 
England. Our attention has been drawn by Mr. Sitarama Row 
to the forms of lease-deeds printed in Woodfall on Landlord and 
Tenant, which give days of grace (See p. 1069). Apart from this, 
I fail to see on what principle the insertion of such a clause should 
be held to disentitle the tenant from equitable relief. The obser- 
vations of that great Jurist, Story J. are particularly applicable 
to such carefully designed provisions. I think the true principle 
is that which Ramakrishna vw. Baburaju 3 enunciates. Lach 
case must be judged by itself. The delay, the conduct of the parties, 
the difficulties to which the landholder had been put should be 
weighed against the tenant. A number of circumstances may be 
wentioned which would induce courts to condone the faults of the 
tenant. A hard and fast rule that a contract providing for days 
of grace ought to be enforced strictly is not calculated to advance 


justice. Ramakrishna v. Baburaya 3 has been followed by 
Sadasiva Aiyer and Tyabji, JJ. in Thirthaswamiar v. Rangap- 
payya *, In second appeal No. 2,568 of 1912, the same learned 
Jcdges relieved against non-payment of 6 years’ arrears. The 
earlier decisions of this court are all favourable to the tenants. 
Kothal Uppi v. Edavalath Thatham Nambudri 5 and Subraya v. 
Krishna 8. In Timmarsa Puranick v. Badya | the rule of 
Peachy v. The Duke of Somerset 8 was applied. l 

In the present case, the pleadings and the findings do no 
















(1903) 28 M. 389 2. (1901) 15 M. D. J., 210. 
11912) 28 M L. J. 716. 4. (1918) 25. M. L. J. 486. 
(1871) 6. M H. C. R. 258. 6.` (1882) I. L. R. 6. Mad. 159. 


(1865) 2. Bom. H. C. R. 66. 8. (1724) 1 Str. 447. 
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show that the defendants have forfeited het claim to ee 
relief by any conduct on their part. 

`- [would theréforé reverse the decrees ‘of the sont below and 
direct that if the defendant does not pay the arrears of rent ‘due 
up to November 1914, with interest thereon, at 12 percent. per 
annum as well as the costs of the plaintiff in all the threecourts, 
within four months from the date of this decree they shall deliver 
up possession of the property and this second appeal ‘will stand 


dismissed with costs. If the payment is made, they shall be put - 


in possession of the suit property, if the plaintiff has already 
taken possession, with mesne profits to be determined in execution. 

Napier, J—The only question that arises in this appeal is 

whether ‘the 3rd defendant, the assignee fram defendants 1 and 
2 of the lease under the mulgeni karar, is entitled to be relieved 
against forfeiture for non-payment of rent. The rent is 1 
year in arrears, and the karar, Exhibit A, allowed a period 
of one year before the operation of the forfeiture clause. 
On behalf of the plaintiff it is conceded that the forfeiture 
clause can be relieved against, but it is contended that 
where there are days of grace, the rule does not apply. On 
behalf of the defendants, it is contended that the alleged rule that 
after the days of grace the clause must be enforced is not sup- 
ported by authority. In Narayana Kambi v. Handu Shetty 1 
and in Naraina Naika v. Vasudeva Bhatta 2? Judges of this 
Court undoubtedly laid down the strict rule: but in the earliest 
-case of this court Kottal Uppi v. Edavalath Phathan Nambudri 3 
the principle is stated to be that a-penalty for the purpose of secur- 
ing rent should always be relieved against. It is true that on this case 
there were days of grace, but I fail to see how what was intended 
as a behefit to the lessee can be made us? of, to deprive the Court 
of its power to grant relief. 

The latest case if Rama Krishna v. Baburaya alias 
Venkatesh Hegade and others 4. There the late Chief Justice 
nd Mr. Justice Sankaran Nair laid down that relief must 
epend upon the facts ofthe particular case. They distinguish 
e case in Narayana Kambi v. Handu Shetty 1, on the ground 
bin that case a long period was allowed, some 8 months 
there was nò stipulation that the tenant should on 
1. (1905) 15 M. L. J. 210, 2. (1903) LL.B. 28 M. 389. 

. (1871) 6 M. H. 0. R. 268. 4, (1912) 28 M. L, J. 715. 
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default lose the value of his improvements; and rely on the 
doctrine laid down in the case of Kottal Uppi v. Edavalath 
Thathan Nambudri 1, and on Mahalakshmi Amma v. Lakshmi 2, 
a case in which a period of grace was allowed and in spite of that, 
the clause was relieved against. I quite agree that the. question 
must, to a certain extent, depend upon the facts of each particular 
case, but I think that it is necessary to decide whether the exis- 
tence of days of grace is a bar as held in the two cases quoted 
above. 


It is sought to apply the provisions of the Transfer of Pro- 
perty Act, as laying down the principle which should guide the 
Courts although admittedly those sections do not apply to agri- 
cultural leases; and this contention has found favour with some 
Judges of this Court. With all respect I regret with deference to 
the contrary view held by my learned brother, I cannot agree with 
this view. I entirely accept the proposition that where the statute 
embodies equities with respect to certain classes of transactions 
with which it is dealing -it is reasonable to found equities with 
regard to other classes of transactions on the principles there 
enuniciated but where the statute specifically excludes one 
transaction of the same class as that which is with— 
in its purview, we cannot apply the same doctrine. We do 
not know why the legislature exempted agricultural leases from the 
purview of the ‘Transfer of Property Act lease sections. “It might 
be that the legislature thought that the provisions for forfeiture of 
rent embodied in those sections were not suitable to agricultural 
leases. It is not open to as to investigate the reasons for the 
exclusion and we cannot therefore presume that some other cause 
operated on the mind of the legislature. If weare toapply equity 
in relieving against forfeiture, we must, in my view, seek for it 
outside the Transfer of Property Act; and the proper course is to 


ascertain the practice in England and apply it subject to such 


modifications -hat seem proper in view of the in conditions in this 
country. This was the course adopted by this Court in the case 
in Kottal Uppi v. Edavalath Thatham Nambudri 1. There reliance 
is placed on Peachy v. Duke of Somerset 8. The language of tk 
Lord Chancellor is as follows, “the true ground of the relief agair 
penalties is from the original intent of the parties viz., where ‘ 





1. (1871) 6 M. H. C. R. 258. 2. (1911) 21 M. L. J. 960. 
3. (1724) 1. Str. 447. : 
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penalty is designed only to secure money and the court gives him 
all tha, the expected or desired.” This is treated as the leading case in 
White and Tudor, Vol. II, where the learnec editor points out that 
even where the penalty of thè bond is to secure a collateral 
object, the court will grant relief (vide Sleman v.. Walter 1) 
and states as the result of the examinat.on of the authorities 
that “from a very early period ” equity would, at any 
indefinite time after a tenant had incurred forfeiture and been 
ejected. for non-payment of rent at a partcular time under a 
stipulation in his lease, relieve him, upon hs paying to the lessor 
the rent accrued due, interest and costs, upoa this principle that 
as the right of entry was intended merely ac a security for the 
rent, the lessor thereby received full compensation, and was put 
in the same situation as if the rent had beer paid to him when 
it was originally due.” The principle was re-stated by the Lord 
Chancellor in Sanders v. Pope 2, with an explanation at page 
289 as to the origin of the covenant which is as follows :— 
“The obvious intention of the clause is to secure the 
payment of the rent ; that the landlord may not -be put 
to his action of debt, coming from time to time against an 
insolvent estate; but may be enabled to zecover possession of 
the premises. In that case equity is in the constant course 
of relieving the tenant paying the rent aad all ps ponas, and 
placing his landlord in, exactly the same situation.” In a 
later case Hill v. Barclay 3, the Lord Chancellor distin- 
guishes the case of forfeiture arising out of a covenant to 
repair on the ground that in some cases it night not be possible 
to put the landlord in exactly the, same position by ordering , the 
tenant to make the necessary repairs. Tue doctrine is stated 
in Story’s Equity J urisprudence, as foundec on the theory that 
the right of entry is deemed to be intended to bea mere security 
for the payment of rent, and in paragraph 1316, the learned 
writer states as follows: “In reason, in conscience, in natural 
equity, there isno ground to say, because a man has stipulated 
for a penalty in case of his omission to doa particular act (the 
‘eal object of the parties being the performance of the act), that, 

he omits to do the act, he shall suffer enormous loss, wholly 





1. (1874) White and Tudor, 8th Ed. Vol. II, p. 234. 
2. (1806) 12 Vesey Jun. 282; s. c. 88 E. R., 108. 
3. (1811)18 Vesey, Jun. 56; s. c. 84 H.R. 288. 7 
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disproportionate to the injury to the other party.” It seems to 
me that we should apply these principles in India and I find 
nothing in the cases and nothing in the principles on which they 
are founded to support the view that the insertion of days of 
grace in a lease will oust the jurisdiction of the court to 
relieve; the origin of the covenant and its purpose are enunciated 
in the above cases. We have to apply it to the present 
case. This isa permanent lease, a lease very common on the 
West coast of India, one by which the lessor deprives himself of 
any possibility of increase of rent for all time. He has reserved 
nothing to himself but kis muli right. The leaseholder has a 
permanent and alienable right in the property, a position infinitely 
stronger than that of the agricultural lessee in England for a 
term of 7, 14, or 21 years. 


In relieving against the forfeiture we can therefore give to 
the jenmi “ all that he expected or desired” in the words of the 
Lord Chancellor in Peachey v. Duke of Somerset 1 (i.e.) the rent 
reserved, and in my opinion we should be very slow to refuse to 
do this in these circumstances. Neither the fact that there were 
days of grace nor that the rent is years in arrears should operate 
to prevent the application of the doctrine. I recognise that .this 
would lead to a systematic refusal to pay rents until after a suit 
to enforce the forfeiture clause; but I think that the injury is 
exaggerated. Such a practice will bring its own punishment for it 
would lead to the discontinuancé of the permanent leases by 
mulgenidars and compel them’ to grant mulgeni chits for short 
terms only, as is done in many cases ; I would add that legislative 
authority was given to this-doctrine of relief in 4 Geo. Il, 
Ch. 28; and its extent curtailed by the Common Law 
Frocedure Act of 1852. section:210. I do not think it necessary 
however to refer to the specific provisions of the Act, as I would 
prefer to base my judgment on the principles enunciated by the 
Courts of Chancery apart from the Act. 





1., (1724) 1 Str. 447, 
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IN THE HIGH COURT OF JUDICATJRE AT MADRAS. 
FULL BENCH. 
Present :—Mr. Justice Oldfield, Mr. Justice Sadasiva Aiyar, 
and Mr, Justice Bakewell. 


The Secretary of State for India Appellant” (Appellant in Appeal 
in Council, by the Collector No. 124 0f’06 on the file of the 


of Ganjam. High Ccurt—I1st deft.). 
Ve 
Kannepalli Janakiramayya and Responderts (Respondents in 
others. do.—Pfs. and 2nd and 3rd 
defts.). i 


Madras Land Encroachment Act (Act III of 1905) 8S. 2—Madras Irrigation 
Cess Act (VII of 1865)—Amendment to—Construction —Preamble—Noi to limit 
— Declaratory Act—Applicability to pending suits—Croen grani—Construction in 
favour of Crown ~Sanads—Effect of—Ownership in flowing water—Streams bound- 
ing the Zamindari if conveyed—English rules of constrsction—Riparian rights and 
ownership distinguished—Ownership of bed not ownersh<p of water—Specification of 
wet area in Sanads, dc.—Object of —Evidence Act S. 9&-Government publications 
—Value of, in construing grant. 

Per Oldfield, J. —Madras Act III of 1905 being asregards the ownership of 


Government in flowing waters a declaratory Act, has a ~etrospective operation and ` 


ought to be applied even in suits which were pending at the date when it was 
passed. | 

The right of a riparian owner in the water of the adjoining stream is only a 
right of user and is in no sense a right of ownership. He has no right to allow it 
to be used by a non-riparian proprietor or for the purpGes of a non-riparian tene- 
ment. 

The presumption of Government ownership as laid down in 8. 2 of Act III of 
1905 is not rebutted by showing that the bed of the -tream belongs to another 
wholly or in part. 

The rule that Crown grants are to be construed benaficially to the Crown applies 
to permanent Sanada issued to Zamindars, Inamdars, &e. 

` Neither the language of the Sanads nor the conduct of the Government and its 
officials justifies the view that the ownership in water >f natural streams which 
adjoin the Zamindari is granted to the Zamindars. 

The opinions and intentions of the Government,an_ its officers as ‘expressed 
in the various Government publications are not legitimate materials for the cons- 
truction of the grant in favour of the Zamindars, regard being had to 8. 98 of the 
Indian Evidence Act. 

The operation of Act VII of 1865 is not confined tcrivers in ryotwari tracts 
or to cases of irrigation works constructed by the Government, 

The fact that the channel which brings the water rom the river was at the 
ime of the settlement part of the irrigation system of aa estate, does not make the 
ater, water of the Zamindar. - , 

Sadasiva Aiyar, J.: S. 2 of Act IIT of 1905 enacts orly a rule of evidence and as 
h is applicable even to pending suits. 

- The presumption of ownership in flowing water mised by itis rebutted by 
wing that the bed of the stream over which the wab- r flows does not belong to 


{t L. P. A. No. 39 of 1918. : -> Gh August, 1915. r 
53 
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the Government. That section cannot be reasonably held to abrogate the ordinary 
juristic principles regarding flowing waters or to create a new kind of ownership in 
the Government in respect of them which entitles them to impose assessment for 
their use though they themselves have no ownership in them. 

If is now too late to question the rights of Zamindaers to half the bed of the 
streams which adjoin the Zamindary.. 

The amendment of 1900 to Act VII of 1866 cannot apply to water awin 
over or percolating into Zamindari or Inam lands and no cess therefore can be 
levied under the Act for the use of such water excepting probably in the cuse of 
water made available for irrigation through works pase to or constructed = 
Gevernment. 

Per Bakewell, J—Act TIT of 1905 applies to such cases of limited gedhèn. as 
arise from ownership of the river bed. The owner of the river bed has a qualified 
ownership in the stream of water which flows over it by virtue of which the river or 
stream may be said to belong to him. 

The decisions relating to the construction of English conveyances of land are 
inapplicable to the Sanads issued under Regulation XXY of 1802 and it cannot be 
presumed that half the river bed forming the boundary of the Zamindari passes to 
the Zamindar. T 

The Sanad cannot be construed as a grant of all the rights vested in the sove- 
raign in respect of the Zamindari except such as were expressly reserved. It does 
not purport to create any rights of property or to make a grant of any particular 
estate in land but rather to invest a certain person with the position and status of 
Zamindar, to make that position permanent, transferable, and heritable and to 
fix the land-tax payable to the Government. The rights of the Zamindar are such 
as "were appurtenant to the Zamindari at the date of theSanad and the burden is on 
kim to show that his rights extended beyond the natural boundaries of the Zamin- 
dari. Where half the bed of a river belongs to the Government the water flowing from 
the river at any point is water which comes by direct or indirect flow from a river 
or stream belonging to Government from or through adjoining land and is therefore 
chargeable under Act VII of 1865. 

The object of specifying in the original grant and at the Inam settlement the 
number of wet acres is to declare the extentof the grantee’s righis of irrigation, 
that is; he is allowed to take only sufficient water to irrigate the number of-acres 
therein dealt with as wet, 

Per Oldfield and Bakewell, JJ—The operation of Act VII of 1865 is not 
limited by the preamble to the Act. 

The judgment of Sankaran Nair, J., in Secretary of State v. Janakiranayya 1 
reversed. 


Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable M. Justice Miller, and the Honoura- 
ble Mr. Justice Sankaran Nair, in Appeal No; 124 of 1906 
preferred against the decree of the District Court of Ganjam in 
O. S. No. 30 of 1904. 

The Hon'ble the Advocate-General (F. H. M. Corbet 
(S. Sundararaja Iyengar with him) for the appellants. 

The question is whether the levy of water-cess by the Gover 
ment on the plaint lands is legal. The plaintiff is the Inam 

1. (1912) I. L. R. 87 M. 822; s.c. 24 M. L. J..865. 
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of the village of: Naga aba a GA This- isa pre-settlement 
Inam. The history of the Inam is notin evidence;but according 
to the affidavit of 12th July 1915, it was ociginally part of the 
Jalmur Zemindari. In 1809 the Jalmur Zemindari was sold for 
non-payment of the peishcush, was bought in by Government, 
and thus becameryolwari. It remained under the Amani system 
for about 27 years. This Inam had been granted to the plain- 
tiffs’ ancestor when the Havelly lands were settled permanently. 
It was enfranchised in 1864. It is clear, therefore, that the plaint 
village has never been part of the Urlam Zemindari, 
` In this case there is no engagement between the plaintiffand 
the Government by which the irrigation is to be free from a 
separate charge. The Inam title-deed gramted to the plaintiffs’ 
ancestors is not in evidence. It is to be presumed that it con- 
formed to the standard- form of anInam Samad. The difference 
between the Sanads granted to Zemindazs and Inamdars is 
marked. See for the nature of an Inam title-deed, Board’s Stand- 
ing Orders, Vol. IL, page 153, paras 2 and 4 ; Inam Selections, 
page 86.. In the case of an Inam there was no fixity of tenure 
before the Inam Settlement. The amount of quit rent “payable 
after settlement went by the acreage. In the standard form of an 
Inam Sanad there is a reférence to the acreage, wet and dry, on 
which the assesment is imposed. 
[Oldfield, J.: The original Inam title-deed does not reserve 


any right to impose enhanced assessment for increased-cultivation.]' 
“It is implied in the statement of acreage: After theenfran- — 


chisement, the Inam stands ‘on the same footing as ryotwari land. 


ment]. 3 Ss 
Inthe absence of the grant. it is. impossible to conjecture 
what the engagement was. Statements in the Fifth : Report. on 
which the judgment of. Sankaran Nair, J., is -argely based, are.not 
evidence of:an agreement in any particular case, to permit free 
irrigation to'an unlimited, extent. 










igates than whose lands are irrigated.and to what extent. | 

. This brings-us to the question whether the plaint lands are 
‘cated with Government water. The Vamsadhara is a Govern- 
t river. It is a navigable river. .See Ganjam District 
ual, page 2. It flows through the Government: Talug of 
cole before it reaches the sea. See Ganjam District Manual 


` (Oldfield; J. Subject to immunity from ‘increased -assess+ 


Oldfield, J: The important point. is. idar whose water . 
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page 231. Many of the villages on its banks are Government 
villages. There is nothing in the evidence in this case to show 
that the Vamsadhara river or the Mobagham channel was ex- 
pressly conveyed to the Urlam Proprietor. 


[Bakewell, J: Is there any express reservation of the beds of 
rivers and channels in the grant? If not, they will pass along . 
with the lands to the grantee. ] 


In the case of Crown grants, whatever is not expressly given 
is reserved to the Crown. Suryanarayana v. Potanna 1, Vaman 
Janardan Joshi v. Collector of Thana 2, Coulson on Waters, page 
28. So far I adopt the reasoning of the learned Judge as to 
Ashtabhogam and rely on para 9 of the affidavit. From the non- 
reservation of the bed you can at the most presume that the 
Government undertook not to charge for water necessary for the 
cultivation of mamool wet lands in the Zemindari. The peish- 
cush also was fixed with reference to the area of land then irrigated. - 
The mere conveyance of the bed of a river, so far as it lies with- 
in the limits of a Zemindari, does not stamp the water in the 
river as Zemindari water. The moment the water leaves Zemin- 
dati limits it becomes public property. The Vamasadhara is a 
natural stream. The owners of the banks and lands adjacent there- ` 
to do not own the water.. Farnham, Vol. II, pp. 1461 and 1462. 
Their natural right is defined by the Easements Act, S. 7. The 
water in the stream is the property of the Government, S. 2 of 
Madras Act III of 1905, declares the ownership of Government 
in all standing and flowing waters -which are not the property of any 
one else. The Act is declaratory and therefore, also retrospective. 
Maxwell, p. 361, 

The Mobagham channel takes off from the Vamsadhara and 
irrigates the plaint village. The plaint village is an Inam situate 
entirely outside the limits of the Urlam Gemindari. The Urlam 
proprietor has no right to take the water of the Vamsadhara and 
pour it on to the plaint village. The plaintiff Inamdar is in 
direct relation with Government. If with the aid of Government 
water he cultivates a larger area than is specified in the grant, he 
is liable to pay the cess under Madras Act VII of 1865. Chidam 
bara Rao v. Secretary of State for India in Council 8, Luchme 
Doss v. Secretary of State for India 4, Secretary of State for Ind: 


1, (1918) 2 M. L. J. 99 at 107. © 2. (1869) 6 B. H. C. R. 191. 
3. (1908) I. L. R. 26 M. 66. 4 (1909) I.L. R. 83 M. 457, 


r 
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v. Ambalavana Pandara Sannadhi 1, Secretary of Stuie for India 
v. Swami Naratheswarar 2. Sankaran Nair J, in his judgment 
relies largely on the preamble to Act VII of 1865 to show that 
the Act does not apply to a case like the present. The preamble 
is not to be used to restrict or extend the plain provisions of a 
Statute. Ganesh Krishnaji v, Krishnaji 3, Vithu v. Govindu 4, 
Maxwell pp. 52, 56. 


Tam entitled to object to the assumptions of the learned Judge 
(Sir Sankaran Nair) and to his conclusions based on materials 
not discussed in the argument before him ; but all I ask is that 
this case may be sent back for a new trial so as to give the defen- 
dant an opportunity to bring the facts to the knowledge of the 
Court. In order to obtain a new trial I am willing to submit to 
any terms, and now offer to pay all the plaantiff’s costs to date in 
any event, 


T. Rangachariar, (P. Nagabhushanam with him) for the 
respondents, 


In an estate settled under Regulation 25 of 1802, the rivers 
flowing through the estate and the beds and banks of such riyers 
belong to the zemindar by virtue of the grant. This is subject to 
the rights of other riparian owners. The Urlam estate formed 
part of the Havelli lands of the East Incia Company and was 
purchased in 1810 by the ancestor of the present holder. Regu- 
lation 25 of 1802 and the Sanads granted thareunder make it clear 
that the object of the Government was to g-ve security to proper- 
ty by providing that the assessment on the zemindari lands should 
never be liable to change under any circumstances. The old 
zemindaries and the new estates carved out of the Havelli lands 
were placed on the same footing. See Fifth Report, Vol. IL, pp. 
330 and 331, paras 58 and 60, Waste lands were expressly grant- 
ed and their cultivation contemplated. Ths water-courses were 
conveyed to the grantees of the Havelli lands unless they were of 
great or general importance. See Fifth Report, p. 331, paras 59 
and 60. The onus is on the Government to show that any 
articular water-course was reserved, Having regard to the pro- 
ise of fixity of assessment, the grant of waste lands in the hope 
extensive cultivation, and the grant of water courses and tanks, 












(1910) I. L, R. 34 M. 366. a. (1910) I. L. R. SAM. 21. 
(1889) I. L. R. 14 B. 887. 4, (1898) I. L. R. 22 B. 821. 
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the conclusion is irresistable that the right to the water whith is 
so essential for cultivation, was also conveyed. The term “ water 
course” is wider than a river. A river is composed of bed, banks 
and water. Angell on Waters, p. 3; Farnham on Waters, Vol. IL. 
p. 1462, 1557. Embrey v. Ownen 1. Not only the water course is 
conveyed but the duty of repairing and maintaining it is cast: on 
the grantee, Fifth Report, p. 326, para 37. The mere grant of a 
river without the usufruct is uncommon. Conveyance of land in- 
cludes water standing thereon. See S. 6 of the English Con- 
veyancing Act 1881; Carson Real Property Statutes, p. 87. 
Maclaren v. Attorney-General of Quebec 2. Under the grant there- 
fore, the Urlam proprietor became the owner of the “ Vamsa- 
dhara” and its. waters within the limits.of Urlam. The Govern- 
ment ceased to be the owner. The Mobagham channel which 
takes off the Vamsadhra does not carry Government water to 
plaintiffs lands. The cess is therefore unsupportable under Act 
VII of 1865. ; WK, 


Where a river flows by a zemindari half the bed of the river 
and the waters therein belong to the zemindar who owns the bank 
and the lands adjacent thereto. Sri Balusu.Ramalakshmamma v. 
Collector .of Godavari 3, Secretary of State v. Perumal Pilla 4, 
Raja Srinath Roy v. Dinabandhu Sen 5. The Zemindar has an 
unlimited right of appropriating the water provided he does not 
injure lower riparian owners. There is no pretence that the 
Government can tax the Urlam pr oprietor if he cultivates the 
mamool wet or waste lands with a greater quantity of water. 
Irrigating lands is a natural user of water in this country. 
Madras Railway Company v. The Zamindar of Karvatnagar 6. 

Even in the case of Crown grants in the absence of any ex- 
press words of reservation the right to water passes. Angell, p. 92 
Balbir Singh v. Secretary of State 7, 


At the point where the. Mobagham channel takes off the 
Vamsadhara, the bed and the waters therein belong to the 
Zemindar. The water in the channel is not Governinent water. 

Assuming that Vamsadhara is a Government river, still if 
there is a channel taking off from the river which at the time o` 





1, (1851) 6. Exch. Rep. 869. - 2. (1914) A.C. 958. 
8. (1899) I L.R. 22 M. 464. 4. {1900) I.L.R. 24 M. 279. 
5. (1914) « a7 M. D.J. 419. 6. (1874) 11 A. 864. 


7. (1896) I. L. R. 22 A 
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the Settlement formed part of the irrigation system of the estate, 
the channel and the waters therein, belong to the estate. Ponnu- 


swami Thevar v, Collector of Madura 1. The Mobagham channel - 


was in existence at the time .of the grant. It has never been 
improved or repaired by the Government. The channel and the 
waters were conveyed to the Uriam proprietor by the grant, The 
mere fact of extended cultivation does not in such a case authorise 
the levy of a cess, ` Secretary’ of- State v. Naratheeswara 2, 
Zemindar of Kapileswarapuram v. Secretary of State 8. Venka- 
taratnammah v. Secretary of State 4. 


Act VII of 1865 does not contemplate a levy of cess in cases 
of this kind. The object of the legislature, in passing the Act was, 


as the preamble shows, to obtain .a return for the cost incurred ` 


by Government in. repairing and improving water-works and not 
to realise increased revenue where the same facilities for irrigation 

exist This is a fiscal. enactment and ought to be construed 
strictly., Before imposing a cess it must be shown that the water 
used comes from.a river or stream belonging to Government, 

This is not a case of, supply , of water ‘within $S. 1 of the Act. 

Venkatappaya v. Collector of Kistna 6. Ér ishnayya v. Secretary of 
State & The mere fact, of extensive cultivation does not impose 
liability to. cess. Seer etary of State v Perumal Pillai 1, Appasami 
v. Secretary of State 8, Maria Susai Mudaliar v. Secretary of 


State 9. The Government have never improved in any way’ this i 


channel and they, cannot, claim to levy the cess. 

As regards the, effect of Act III of 1908, it merely lays down. 
a rule ‘of evidence or of presumption. It does not take away any 
right which existed at the time the Act was: passed. Its object 
and scope are entirely different. A statute merely laying down 
a rule of evidence or presumption ought‘ not to have retrospective 
operation: so as to affect: substantive rights. Nairn v. University 
of St. Andrews), Venkataratnammah v. Secretary of State 4, Sri 
ajah Jagapathi v: Secretary of State. |. voit 
` The Hon'ble the Adwocate-General (in reply). 





1. (1969) 5 M. H.C. R.6, | | A (1911) T. D. R. 81 M. 21. 

< (1911) I. Li R. STM. 855; » (1911).1..L. R. 87 M: 864:, 

5, (1889) I.L, R. 12 M. 407... .. x (1895) I. L. R. 19 M. 24. |, 
(1900) L L. R. 24 M. 279, 8. (1910) 1 M: W. N. 107. 


(1904) 14 M.L 7.850. ` > 40. (1909) A.O. 147. 
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It is now clear that justice cannot be done in the absence of 
the evidence which I am prepared to lead on behalf of the Crown, 
and I renew my offer to pay all costs up to date'in any event 
if the case is sent back for a new trial. The facts are brought 
out to some extent in the affidavit sworn on 12th J uly 1915 on 
behalf of the defendant ‘Appellant... 


[Mr. Rangachariar i—I Par to new evidence being. led at 
this stage. ] : 


[Oldfield J. :—We have been reading this affidavit for the 
last three days. ] 


A Zominda or Inamdar i is not the owner of the soil. Under 


‘the Sanad all that he gets is the melvaram. Even assuming that 


he gets a proprietary right in the land, he gets such a right only 
in lands which are the subject of assessment to land-reveniue. 


“Reg. 25 of 1802 operates only to transfer lands which are sub- 


ject to assessment. The banks and beds of rivers and porambokes 
which are not the subject of assessment were not transferred to. 
the Zemindar. The Zemindar is merely the farmer of revenue 
without proprietary rights in the soil, See Fifth Report, pp. 5, 6: 


‘et seg. The beds and banks of an artificial channel were not the 


subject of assessment and did not pass to the Zemindar or Inamdar. 
Kinney on Irrigation. The standard form of Sanad does not 
contain any transfer of the channel and its waters. Act III of 
1905 declares the proprietary right of Government in waters of j 
rivers and streams and is retrospective. The water used: by the 
plaintiff was Government water. - The levy of cess is therefore 


legal. 
The Court delivered the following 










Judgments:—Oldfield, J. :—This is an appeal from the decision 
of two learned Judges, given under section 98 of the Code of Civil 
Procedure, in accordance with the confirming judgment of one of 
them, Sankaran Nair, J. ‘The question is whether water-cess wai 
legitimately levied by Government, the appellant, from plainti 
for the water of the Vamsadara river, which they have admitted 
used in their inam village for the irrigation of (1) second crop, 
wet (or irrigated) crops grown on dry (or ordinarily unirrigat 
land. The decision of this question will be a sufficient adjudica 
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; 


‘on the plaintiffs’ sista toa refund. of mass. collections and an 
injunction as to the ‘future. 


Plaintiffs did not dispute that they aba the water of the 
Vamsadara, as allegéd. The dispute is thetefore only whether it 
belongs to and can be charged for by Government. Government 
has relied on section 2 of Act III of 1905 m support of its owner- 
ship of the water and section 1, Act VII of 1865, in support of 
its right to charge for it. The material pcrtion of the former is 
as follows :—“ (1) All public roads, streets, lanes and paths, the 


bridges, ditches, dikes and fences, on or beside the same, the bed - 


of the sea and of harbours and creeks below kigh water-mark and 
of rivers, streams, nalas, lakes and tanks, and all canals and water- 
‘courses, and all standing and flowing water, and all lands, wherever 
situated, save in so far as the same ate the property (a) of any 
Zamindar or Inamdar or any person claimng through or holding 


under any of them, are and are hereby dec'svel to be the property . 


of Government except as may be otherwise provided by any law 
for the time being in force, subject’ always to all rights of way 
and other public rights and to the natural and easement rights 
of other Jand-owners, and to all customary rights legally subsist- 
ing,” and of the latter :—‘Whenever water is supplied or used: for 
purposes of irrigation from any river, siram, channel, tank, or 
‘work belonging to, or constructed by, Government, it shall be 
lawful for the Government to levy. at pleasure, on the land so 
irrigated, a separate cess for such water, orovided ‘that whére a 
Zamindar, Inamdar, or any other deseripticn of Jand-holder, not 
holding under ryotwari settlement is by virtue of engagements 
with the Government, entitled to irrigacion, free of separate 
charge, no cess under this Act shall be imposed for water supplied 
to the extent of such right and no more.” As regards the first 
of these enactments, it is not material tkat it was passed only 
during the pendency of this litigation ir the Court -of First 
Instance, - For it is as regards the ownersh._p of water a declara- 
tory Act, and such Acts have retrospective effect. (Maxwell on 
nterpretation of Statutes, 3rd Edition, p. 3C9). - Plaintiffs demur 
0 its appliċation on the.grounds that’ the legislature cannot be 
pposed to have intended (1) toʻconfer aright of ownership in 
owing water, a-thing not capable of ownersLip; or (2) to confiscate 
isting rights of irrigation or-to a‘fect them at all, when the 
rpose of the Act is only to justify charge: for the unauthorised 
` 64 : 
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‘occupation of water and land. These objections are invalid, For 

(1) it is only in the last resort and for clearer reason than has 
been shown that the meaning of the general provision declaring 
that water belongs to Government can be nullified. For as 
regards (1) the Act statedly makes a general declaration . that 
water belongs to Government; and it is only in the last resort 
and for clearer reason than has been shown that I can cons- 
true it by holding that flowing water can belong to no 
one, And as regards (2) there is no question of taking away 
existing rights, but only of reserving them and assigning the 
burden of proof regarding them. The reference to water would 
be pointless with regard to its occupation, as by a boat on it, the 
example suggested, since nothing makes such occupation charge- 
able ; whilst the inclusion of only a declaration of ownership as to 
water without a machinery for charging for its unauthorised use, 
such as is provided for land, is easily intelligible in view of the fact 
that the requisite machinery in the case of water had already been 
provided in Act VII of 1865. It will be necessary to return to 
the provision of that Actin another connection. At present 
it is material only that plaintiffs allege no engagement exempting 
from water-tax the cultivation now charged for and admit that it 
is not included in the extent referred to in their title-deed as wet. 
They are therefore bound to prove that the water in question is 
not Government water ; that is, that in the words of Act III of 
1905 it is the property of a Zamindar or Inamdar or a person 
claiming under one. 


The plaintiffs’ village, Varahanarasimhapuram, is not on the 
bank of the Vamsadara river, and the water reached it by the 
Mobagam channel which passes through the Urlam Zamindari, 
The Judgment of Sankaran Nair, J., refers throughout to the 
village as part of the Zamindari, but mistakenly. For it is, it is ad- 
mitted, an independent inam village, which was part of the Jalmur 
estate and, having been bought in with the rest of that estate 
about 1808, is now held directly under Government. Mr. Ranga- 
chariar for the plaintiffs has accordingly attempted to establish tha’ 
the water was either theirs cr the property of Urlam. Heat one tim 
proposed to argue that plaintiffs had easement or other customar 
rights against Urlam, which would in some way not explaine 
justify them in claiming the water against Government. F 
this corresponded with nothing in the plaint or, so far as the ju 
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ments showed, in the arguments at earlier stages of the case, and 
we refused to hear it. His contention was then that the water, 
being the absolute property of plaintiffs or Urlam, was in the 
latter alternative used ‘by’ plaintiffs in accordance with some 
arrangement’ or license by the Urlam proprietor, the nature of 
which could have no bearing on the material point, that the water 
did not belong to Government, and therefore was not material for 
the purpose of hisargument. Thatcase is intelligible. It is only 
to be borne in mind, that so far as it relates to Urlam, proof of 
nothing less than absolute ownership is essential in order to 
sustain it. For we have been shown no authority for holding that 
mere riparian rights, short of ownership of the water, extend to 
its diversion for the irrigation of land: other than that belonging 
to the riparian owner himself. S. 7. illustration (f, Indian 
Easements Act, negatives the wider view of such rights, The 
Calcutta High Court refused in Belbhadar Pershad Singh v. Sheik 
Berket Ali 1 to apply the American doctrine on the subject to 
India. And this Court in Fischer v. The Secretary of State for 
India ? held that, if the English law were applicable, the disabi- 
ltiy of a riparian owner to use water for non-riparian tenements 
was absolute and did not depend on proof that actual damage was 
caused by his doing so. Mr. Rangachariar put bis case for the 
ownership of the river water by Urlam on two alternative found- 
ations ; and I shall now deal with the first of them. 

It was stated by Mr. Rangachariar as follows:—When a 
river, such as the Vamsadara, flows by a Zemindari, such as 
Urlam, half the river bed adjacent to the Zamindari and the 
water thereon belongs to the Zamindar, and the other half to the 
opposite riparian owner, subject to superior riparian rights in the 
water. The District Judge dealt with this. apparently with the 
consent of the parties, by a reference to his judgment, Exhibit M 
in this suit, in another litigation relating to the same river and 
estate, Original Suits Nos. 37 and 38 of 1904, his finding being 
that the bed and consequently the water did not eee: to Govern- 

ent. : 

That judgment was of course given before Act III of 1905 and 

e imposition of the burden of proof on the private claimant, 
scribed in it; became. law. -Itis sufficient. that it was based 
the rejection of an argument from the alleged tidal and 

. (1906) 11 6. W. N. 85. 2. (1908) I, L. R. 82 M. 141 at 164. 
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navigable character of the river and an inference as to the ownership 
of its waters from the ownership of the channels, conveying them 
to the irrigated land, which I shall deal with later. It is not in 
my opinion clear that the English and American principles relied 
on by Mr. Rangachariar, as supporting the ownership by the 
riparian owner of half the bed adjacent to his holding can be 
applied to India, where Government has special rights and as 
regards irrigation, special functions. The Indian authorities 
dealing with accretion are not relevant, since they are concerned, 
not with ownership of the river-bed, but with a special method 
of acquiring ownership in formations in it above water. And 
I am inclined to share the doubt expressed by Sadasiva Aiyar J. 
in Meenakshi Amma v. Secretary of State for India 1. A decision 
on this part of plaintiffs’ contention is however unnecessary, 
because I do not think that ownership of the water will follow 
from the ownership of the bed or the moiety of it adjacent to 
the holding. 


It is evident that this principle must be scrutinised carefully, 4 
before it can be accepted. For its practical application would be 
most difficult. The right of Government for instance to control 
water for irrigation ‘purposes has been recognised in Fischer'v. 
Secretary of State for India 2, cited above and other cases; but 
when that right is in ‘question, whether it is general, as founded 
on authority, or it arises only from the ownership of the opposite 
bank, how is it to be exercised or limited to the control of only 
half the water ? and how is such limitation to be imposed on | 
opposite proprietors ? It is significant that no decisions appear 
to have been given by the Courts on claims, so likely 
to resultin controversy. As regards authority, plaintiffs rely 
mainly on the early doctrine, embodied in the maxim “Cujus est 
solum, ejus est usque ad coelum,” which is stated at page 78, Coul- 
son’s “Law of Waters” 3rd Edition. But they neglect the learned 
author’s conclusion, that it is supported by modern authors only 
as regards standing and percolating water and running water, 
which remains for the whole of its course on the land of a singl 
owner, but that “with regard to natural streams flowing throug 
adjoining lands, the enjoyment of which is only usufructua 
and not absolute, the right to use the water does not arise fro 
the ownership of the soil onthe stream, but from the right 


1. (1914) 26 M. L. J. 885 at 404. 2. (1908) I. D. R. 32 M. 141. 
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access to it which land owners on:the banks have by the law of 
nature.” It will be -observed that.this statement of the English 
law, which I adopt, since it has not been shown to be incorrect, 
attribut2s to individuals aright of user in certain circumstances, 
not of ownership; and I recall the fact that, as observed supra, 
the establishment. of the right to such user will be insufficient to 
justify Urlam in supplying plaintiffs. , The Law in England as 
regards ownership will. bə made clearer by a quotation from 
Embrey v. Owen 1 :—“Flowing water is publici juris, not in the 
sense that it is a bonum vacans, to which the first occupant may 
require an exclusive right, but that it is public and common in 
this sense only, that all may reasonably use it who havea right of 
access to it, that none can have any. property in the water itself, 
except in the particular portion which he may choose to abstract 
from the stream and take into his ene and that during the 
time of his possession only.” 


On the English Law, plaintiffs have relied almost ene 


as regards this part of their case, and it does not support the 
plenary ownership of the water by Urlam. ar more than its right 


of user for cultivation of its own adjoining lands, and not for any’ 


supply to the lands of others, such as plaintiffs.- That is sufficient 
to negative the.case of private ownership,-as based on the owner- 
ship of the bed and banks, and to authorise the application. of 
the presumption referred to in Act IIT of 1905. ‘ It will be con- 


venient to postpone dealing with the Indian cases, until plaintiffs’. 
alternative foundation for the ee of bue river water by. 


Urlam has been considered. < od 
It was stated by Mr. Rangachariar as being that in a per- 


manently settled estate, such as Urlam, where a river flows. 


through or by the estate, the river bed and waters, to the extent 


to which they are in that estate, were granted with it to the’ 


Zamindar in 1803, subject to superior riparian rights. : 
It is admitted that the Urlam Estate was’ formed out of 


Haveli lands, that is, lands which:before the Permanent Settle- 


nent were in the possession of no Zamindar. There can there- 
we be no question of the existence of any rights, such as Zemin-. 
rs enjoyed, before 1802 in this case; and ij can be said at most 
w rights identical with those of Zemindars elsewhere were. 


n conferred. The sannad containing the terms, on-which the. 








1. (1851) 6 Exch. Rep. 869.. 


The Seore- 


x tary ‘of | State 


for India 


nakir 
k nayya. 


The Sacre- 
taty of State 
for India 
b. 
Jangki- 
ramiyyn, 


402 THE MADRAS LAW JOURNAL REPORTS. [VOL. XxX1X 


estate was granted in 1803, has not been exhibited. But it is 


' agreed that it is in the standard form given at page 119, Vol. II, 


Board’s Standing orders (1907). It is conceded that it supports 
plaintiffs’ contention in no degree directly. For it refers only to 
land assessment and makes no reférence to rivers or other water- 


` supply in connection with the grant. The argument is accordingly 


that, as the references are to land and Jand assessment or revenue 
alone, no further payment was to be made on any other account 
in connection with cultivation and therefore none on account of 
river water. Particular reliance has been placed on clause 4 by 
which provision. was made for the liability of the estates for pay- 


ments in addition tothe land tax for various other articles of reve- 


nue of which water tax is not one, the inference being that, as such 
articles are enumerated and the enumeration must be supposed to 
be exhaustive, the omission to mention water-tax entails that.none 
was leviable. These are the only grounds, on which it is proposed. 
to imply a grant of all river water for irrigation, past and future, 
from the terms of the sannad itself ; and they are in my opinion in- 
adequate. No doubt ordinary existing irrigation was granted, since 


“payment for one irrigated crop would in accordance with-usage ; 


be included in the total consolidated land tax or peshkush, so far 

as it was for the wet land in the estate. That peshkush was, as 

Sankaran Nair, J., has shown in another connection in his judg- 

ment, fixed arbitrarily, and it is not possible to. distinguish the, 

partions of it payable for irrigation and land revenue proper. But, 

that-is the most that can be allowed or with which authority . and, 
revenue practice are consistent. Extraordinary or, second crop 
irrigation and extensions of irrigation are no doubt not mentioned 
in the sannad. But it is not a necessary inference that they also 
were included in the grant. For the intention may equally have. 
been to charge for them-separately, as has, it will be found in 
some cases at least, been done.- As regards.clause 4 the enume- 
ration does not seem to me to be either exact or comprehensive. 
It has not for instance debarred Government from. levying 
a. duty on the possession of arms in Zemindaries or a road 
and railway cess for the benefit of Local Boards,, although 
neither of these imposts comes within the descriptions Q 
those, the right to which, is reserved. In Vedanta v. Kun 
niyappa t this Court dealt with the clause and the connect 
















1. (1851) I. L. R. 9 M, 14 atp. 19. 


t 


PART XI] _ THE MADRAS LAW JOURNAL REPORTS. 408 


section of the Permanent Settlement Regulation, XXV of 1802, 
‘holding that fhe dues then in question, included in the Sayer, were 
not exigible by the owners of land as such, but by the sovereign, 
and that, whatever the origin of their title, Government intended 
to treat the Zemindars with whom it effected a Permanent Settle- 
ment as landed proprietors, and to ignore any rights which con- 
flicted with its own sovereignty. And the judgment goes on, “such 
a large proportion of the Crown revenues of India was derived 
from the land, directly or indirectly, that it was difficult for the 
early British administrators to separate with precision the revenue 
which could be collected conveniently by the Crown from that, the 
collection of which could more conveniently be kept to thcse sub- 
jects who had exercised the functions of collection under native 
rule” and later (p. 25) “It cannot be denied that in the sannads 


issued in, virtue of the Permanent Settlement Regulation the | 


Government dealt ordinarily only with the land revenue. 
The insertion in sannads issued by the Government of Madras of 
a clause repeating the declaration contained in the Regulation 
as tothe exclusion of items of revenue other than land revenue 
was surplusage. Had the clause been omitted, it could not 
have been contended “that the Zemindar was entitled to collect 
revenue other than the land revenue because of its omis- 
sion, All this enunciates what the wording and matter of the 
sannad and regulation indicate, that the settlement proceeded on 
general lines and that a grant of one item of revenue is not to be 
inferred from silence regarding it. Such an inference, it must 
be added, is intrinsically improbable. For, whatever the actual 
irrigation in 1802 under the great deltas of the Kistna and 
Godavari, it cannot be supposed that their potentialities were 


overlooked or dealt with by implication, or that, if they had been’ 


transferred, there would have been no attempt in the sannad and 
Regulation or by some other contemporaneous enactment to 
‘provide for responsibility for their control or the decision of con- 
icting claims to their waters. The grant -under construction 
s made by the Crown; and the rule of construction in point is 
t, as it was held in Balbir Singh v. Secretary of State for India 1, 
tapplicable.to the grants of a particular description of property, 
the general rule, that grants by the Crown must be construed 
eficially to it. Vaman v. Collector of Thana 2, Collector of 


. (1896) I. L, R. 22 A. 96. 2.. (1869) 6 RB. H, C. R. 191. 
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Ratanagivt v. Antaji, 1, and Suryanarayana v. Potanna 2. 
Thus, the direct and in my opinion the ‘only legitimate grounds 
for a decision, because they alone are available from the actual 
serms of the grant, entail that no grant of the river water to the 
Urlam proprietor in 1803 is established. 

Direct construction ‘of the grant yielding nothing favourable 
to the plaintiffs, they have endeavoured to support their case 
further by collateral considerations; and they have, it will be found, 
made a similar attempt in connection with their proposed inter- 
pretation of Act VII of 1865. Those considerations consist in 
the alleged opinions and intentions of Government and its 
officers at the time of the Settlement, as expressed in various 
publications. I do not think that they are a legitimate ground 
of decision with reference to section 93, Indian Evidence Act, 
or the general principle that, if “the language of the statute 
admits of no dodi or secondary meaning, it is simply to be obeyed, 
without more.” Maxwell on Interpretation of Statutes 3rd Ed, 
page 72. Here the fact that the sannad makes no reference to a 
topic, to which it might have referred, does not render its language 
ambiguous or defective ; and the Regulation and the Act are in my 
opinion susceptible of a reasonable interpretation as they stand. 
I therefore enter on this branch of the argument solely because it 
has bulked largely here and in the judgment of the learned Judge. 


It is a difficulty of a different kind that the matters in ques- 
tion, were (as plaintiffs’ learned vakil admits) never relied on at tha 
trial in the. District Court or the hearing of the appeal, when 
Government might ‘have dealt with them by explanation or 
counter-citation, but were first referred to in the learned Judge's 
judgment, The learned Advocate-General has however waived 
objection to them on that ground, claiming only the right to file 
documents in reply in case we think that such reply is required, 
and filing C. M. P. No, 1862 of 1915 for their admission. We 
lave not thought them necessary ; and we need only add that we 
felt. bound. to refuse to allow plaintiffs’ vakil to make furthe 
refetences for the first time:at this stage in the case to other pub 
cations including Baden Powell’s “ Land Tenures” and Vol. LI 
of“ Records printed for the Madras Government”. 

It is not necessary to reproduce the extracts relied on, as 
greater part of them are given in the learned -Judge’s «judgm 

1. (1888) I. L.'R. 12 B. 584.06 644. 2. (1918) 26 M. L, J. 99 at 107 
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The inference from them. must be weak, since they consist in the 
broadly expressed opinions and pious expectations of bodies so 
diverse as the Select Committee and the Famine Commission of 
1880. The general argument in Court and in the learned Judge's 
judgment, so far as itis distinguishable from that based on the 
terms of the sannad already dealt with, seems to me to require more 
definite support from evidence than it has been given. In parti- 
cular the assertion that: some Zemindars had rights over rivers 
before the Settlement of 1802 and retained them after it and the 


attempt to corroborate that by reference to the transfer to, 


other Zemindars, of which Urlam is one, of the duty of main- 


taining and constructing tanks and water-courses in Haveli lands, 


are open to question. For the present dispute which relates only 
to rivers, which are not mentioned in connection with Haveli 
lands and the ownership of tanks, to which (for all that appears) 
the water-courses referred to may have been appurtenant, and 
of the water in'them would be subject to quite different consider- 


ations, with which we are not concerned. For. the rest only three | 


conclusions, which in my opinion require notice, have been drawn 
from these, materials ; and I do, not think that they in any way 
probabilise the grant of river waters alleged. They are that (1) 
renters were expected to develop the lands entrusted to them by 
improving the channels and other works transferred to or left 
in their control (2) it was hoped that cultivation would be 


extended over land waste at the time (3) there was an impression ` 


that the existing supply of water would be continued. But 
as regards (1) it has still to be decided with reference to 
the authorities to be referred to, whether the assignment to 


renters of the duty of maintaining channels would: involve any 


exemption of water flowing through them from .charge or any 
transfer of its ownership ; (2) if an extension of cultivation was 











accrue’ from his charging for water and not merely for the land; 
nd, unirrigated cultivation being common throughout the Presi- 
ency, it need not have been asssumed that the new cultivation 


il the grant of free additions to it. On-the other hand, if 


no more direct reference to anything. approaching a plenar y 
55 


anticipated, it did not follow that the renter’s profit was to. 


ould be irrigated or would be irrigated gratuitously. And (8) i£ 
e continuance of existing irrigation was secured, that did not, 


ence of this description is to be considered, it. is significant. 
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grant of the river water has been found,-if one in fact was made, 
and that the one statement regarding irrigation works in the 
instructions to Collectors, that at page 331, Fifth Report, refers 
only to tanks and water-courses, not to rivers or works on them. 
In these circumstances Ido not think that this line of argument, 
if admissible, assists plaintiffs appreciably. a 

There is next a contention that Act VII of 1865 is either 
inapplicable to charges for river water in Zemindaris and Inam 
villages or that its wording is consistent only with a grant of 
rights of ownership in river water to Zemindars and Inamdars 
before its date on the grounds that (1) the Act was passed in view 
of the necessity for realising returns from the lately constructed 
Eistna and Godavari anicuts and not in order to charge irrigation 
from private sources, where no improvement in or addition to 
those sources had been made and (2), it applies to rivers in 
ryotwari tracts only, not in Zemindaris. : 

As regards (1) I do not feel at liberty to APN an Act, 
the body of which is clearly and comprehensively expressed, 
with reference to the alleged motives of the legislature. We have 
been referred to the preamble ; but it can be treated as indicative 
af the scope of the Act, only when legitimate doubt regarding the 
latter arises from the uncertainty of its terms; and I feel none 
here. Moreover it is not clear that the preamble in this case 


_ justifies any conclusion. It no doubt refers to the necessity for 


“a fit return” being made to Government “on account of the 
increased profits derivable” from ‘works constructed or improved 
by it. But the reference to both drainage and irrigation works as 
the preliminary to provisions, which authorise a charge only for 
irrigation, makes it doubtful whether any accurate statement was 
attempted; and in the absence of any subsequent provision for 
the calculation of the charge to be imposed with exclusive 
reference to the expenditure on some new work or ‘improvement, 
with which the irrigation can be connected, it is impossible to 
hold that the right to charge is restricted to cases, in which suc 
connection can be established, or that other cases were intende 
t0 be exempt because of a previous grant of river water or for a 
other reason. 

Then as to the'alleged restriction of the operation of 
Act to charges for river water in ryotwari tracts, that agai 
based solely on inference, though it would have easily 
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susceptible of direct O Ai It is 'urgéd that S. 1 must not 
be read as applicable to Zemindaris and Inams, because, 
but “for its proviso, it would authorise the charging even of 
irrigation, in respect of which an engagement with Government 
exists, a result so unjust that the legislature cannot be supposed 
to have contemplated it, and that the proviso is useless to exclude 
this result, because it: cannot apply to irrigation in Zamindaris 
and Inam villages, since the term “ supplied,’ which is used in it, 
not “ supplied. or used ” as elsewhere in: thé sections, is’ inappro- 
priate to those tracts, inasmuch as it connotes a. previous request 
for water: which Zemindars and Inamdars do not and need not 
niake. This attenuated line of construction must be distrusted, 
if only : because its acceptance would leave it doubtful what 
class of cases the proviso was framed for. But in fact it rests 
entirely on the distinction between supply and use drawn in 
Venkatappayya v. Collector of Kisna 1, and Krishnayya v. Secre- 
tary of State for India 2. .It is not necessary for the present 
purpose to consider . whether those decisions were correct. For 
they dealt with ryotwari cultivation in the Kisna district. In 
that.district, as I shall’ show immediately, Government. was at 
that date insisting on its rights, and under the rules for levy 
of water-cess on Zemindari and Inam lands in the Kistna and 
Godavari deltas at p..2, Board’s Standing Orders, Vol. II (1907), 
land-holders or the cultivators under them immediately concerned 
were being required to. submit previous applications for the use of 
water. The interpretation of the term “supply” and the distinc- 
tion now relied on..between it and“ use” would therefore have 
had no such implication in the district, in which these decisions 
were given, as that now suggested ; and it may be doubted whe- 
ther they would have been adopted, if the cases had come from 
other districts, such as Ganjam, that now in question, I therefore 
find no difficulty in’applying the proviso generally to land inriga- 
ted under an engagement and the Act, as a whole, to river 
irrigation in Zemindaris and: Inam villages. 

Something has been said in this and other connections 
argument and in the learned Judge's’ judgment under appeal, 
{the history of the relations between Government and the 
mindars, - It is argued for instance that the “ engagement” in 
-proviso just referred to cannot have been, merely for the 


(1889) I. L. R. 12M. 407. 2. - (1896) I. L. R. 19 M, 24. . 
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exemption of lands cultivated wet in 1865, because ib would have 
been impossible to distinguish for that purpose the extent of wet 
cultivation on which with other assets the peishkush was fixed in 
1803. In some cases again it is known to have been fixed then 
on the e:tent of cultivation as ascertained before 1786 ; and it is 
not to be supposed that the increase between that year and 1802 
would have been left out of the calculation, if the extent in 1802 
had been intended to bind the Zemindar or Government in 
future. And similarly, ‘to quote the learned Judge, “if the 
Zamindar is now made to pay cess for the excess area (over that 
allowed as wet at the settlement), he cannot now localise the area, 
if any, then under cultivation, so as to demand their contribution 
from the tenants, of the excess area.” And reference has also been 
made to the failure of Government in this case to make any 
demand for many years up to 1894. These arguments however 
are not relied on as supporting any plea of prescription ‘or estoppel 
against Government,’ but as relating to conduct, which will throw 
light on the meaning of the Sannad, Regulation and Act and the 
meaning of “engagement” in the last mentioned; and I deal 
with them only on that basis, and, as before, rather because the 
learned Judge has relied on them than because they are in my 
opinion admissible. Firstly, as to peshkush, the particular facts 
referred to by the learned Judge appear to have been among 
those imported into the case in his judgment.. But, accepting 
them as given, I cannot with all respect see how they prove more 
than that the peshkush was fixed in some Zamindaris in a-more 
and in others in a less arbitrary way ; and I cannot even in the 
case of the latter, such as Pittapur, draw any inference from the 
omission to bring sixteen years wet cultivation into the 
calculation. It is common ground only that at least 
wet cultivation existing before 1802 was included in it and 
became exempt from separate charge. When the calculation 
was, it is admitted, in-all cases inexact and differed only in the 
degree of its inexactitude, it -is conceivable as matter of con- 
jecture, that either, as plaintiffs contend, the potential right ` 
the use of water in the future was included in the grant or th: 
is was reserved to be the’ subject of future arrangement, whic 
was never made. But the choice between these two theor 
must then be made on the considerations already seb out, 
would appear to be true that no effort was made contem 
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vaneously with the Permanent Settlement to identify and register, 
that is, to localise the particular fields entitled to irrigation at 
its date. The omission was no doubt unfortunate and has led to 
litigation ; and thé hardship may no doubt be real as between the 
Zamindar and his tenants; when the former has to select from 
the latter the individuals, from whom he will recover “what he 


has paid fo Government. But similar hardship must ensue and 


presumably is taken into account in connection with every statute, 
by which the burden of proof is placed on the subject against 
Government and -has to be discharged after the lapse of years ; 
and that fact- cannot justify the Court in presuming or accepting 
inadequately supported inferences in support of a grant, of which 
direct evidence is wanting. 

There is, moreover, evidence available which, if this line of 


argument is legitimate, deserves consideration, since it consists . 


in Rules published by Government, whith are, it is to- be 
presumed in the absence of anything to ‘the contrary, indicative 
of the extent, to which Government has claimed, and Zamindars 
and Inamdars have acquiesced in a restriction of free irrigation, 
irreconcilable-with these: arguments. The theory of- a grant 
of free irrigation from rivers in 1803 was no doubt stated by 
Mr. Rangachariar as I gave it above, as confined to those Zemin- 
daries through which the river in question flows. But that restric- 
tion was frequently lost sight of in argument and does not appear 
to have been recognised in the judgment under appeal, the 
contention dealt with in it being for a general grant in 1802 of 
existing irrigation and such future irrigation as might ever be 
made available, without reference to the proximity of any part 
of the Zemindari to the source. And naturally so. For, the res- 
triction- can have no logical foundation, when the grant is 
not supported with reference to riparian ownership and every 
argument for it, which has been adduced, would be -equally 
valid, if the broader statement: in the learned: Judge’s judg- 
ment had been in question before us. It will then be mate- 
rially against plaintiffs, if it can, be shown that some Zemin- 
daris have been subjected to the charge for water for many years 
inconsistently with the grant which they allege as made to all and 
ith their interpretation of Act VII of 1865.. That, however 
s.been the case as regards - the large Zamindaris, including 
uzvid and Pittapur in the Kistna and Godavery districts, under 
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Rules published originally in 1861, and republished last in 1906, 
which are printed in the judgment of Sankaran Nair, J., in Zamin- 
dar of Kapileswarapuram v. Secretary of State for India 1, Board’s 
Standing Orders, Volume II, (1907). Rule 10 of the original rules 
and rule 6 of the later, no doubt restrict liability to water-tax, 
payable on lands charged as irrigated at the time of, or possessed 
of means of irrigation, before the construction of the anicuts, 
But the reason for this restriction, the effect of which was 
discussed in the case above mentioned, is presumably to be found 
in the difficulty, already referred. to, of determining what land X 
was and was not irrigated at the date of the Permanent Settlements 
not in any consciousness that land newly irrigated since it, would 
noi have been liable to charge in consequence of the Zamindar’s 
ownership of the river water. For, if that ownership had been 
tacitly admitted, it would have been impossible todo what the 
rules certainly provide for ; that ig, to treat Zamindars as liable 
for any charge for river water at all. Itis not, it should be 
pointed out, possible to regard the charge under the rules as made 
in consideration only of the part played by the anicut in making 
the water available and as supplementary to a water rate imposed 
and retained by the Zemindar on account of the water itself. For 
it is not suggested and it is not, I-believe, the case that any such 
payment is made to the Zamindar by the actual cultivator, though 
evidence of such a payment should have been available to support 
plaintiff's argument, if it corresponded with facts. Moreover, the 
tenancy law in force at different times in the Presidency, 
Section IJ (4) Act VIII of 1865, and Sections 30 (3) and 33 Act, | 
I of 1908, would discountenance such a pretension on the part 
of the Zamindar. Vide also Ramesam v. Bhanappa 2, and Nara- 
simham v. Ramaswami 3. When, as is the case, the grant in 
1803 is alleged as founded throughout the Presidency in the same 
manner, the fact that it has been formally negatived by practice 
in two districts, in which the rights of Government have- been 
continuously asserted, is against its validity in others, where they 
havenot. 

The conclusions reached are against the establishment of the 
alleged grant in 1802 either directly or indirectly with referenc 
to the wording of Act VII of 1865, or, if the evidence is admis 






















1, (1911) L L. R. 87 M. 868 at p. 2. 2. (1883) I. L. R. 7 M. 182. 
3. (1890) I. L. R. 14 M. 44. 
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sible, the conduct of Government.and the expressions of contem- 
poraneous opinions and expectations relied on. It remains to deal 
shortly with the cases, so far as they are in point with ' reference 
to each ‘of the foundations, on which plaintiffs’ claim has been 
argued, the ownership by Urlam of the river bed, and the grant. I 
have reserved both classes of cases for treatment together, because 
both are subject to the same observation, that they rather show 
the vexed nature of the questions in issue than support the 
existence of a current of affirmative authority in respect of them. 
For the earlier really decide very little and the later contain 
hardly any attempt to reconcile the conflicting opinions, which 
have been expressed. 


The only early case as to the claim based on ownership of 
the river bed is Narasimha Sastri v. The Secretary of State for 
India 1, Init the claim as originally: made was as wide as 
plaintiffs’. But in Second Appeal that was abandoned, and the 
decree allowed merely the right of a riparian proprietor to a 
reasonable use of the water. The legitimate extent of such 
reasonable use was not defined ; there is nothing to suggest that 
it included what plaintiffs here require, the right to irrigate the 
land of others; and the fact that Government claimed only the right 
of a lower riparian proprietor is immaterial, since a wider 
claim would have resulted in no more favourable decision. On 
account, it may be, of some systematic and novel attempt by 
Government to assert its rights, the other decisions on this part 
of the argument and the majority of those relating to the grant 
date from 1908. Fischer v. The Secretary of State for India 2 
recognised the paramount right of Government without reference 
to Act III of 1905, not only to regulate river water, but also to 
ownership in it, since, after deciding that any surplus of water 
after the Zamindar’s customary requirements had been satisfied 
was at the disposal of Government, the learned Judges held that 
the’ paramount right of Government under the law of the 
Presidency was independent of the ownership of the bed of the 
stream. In The Secretary of State for India v. Swami Narathees- 
warar, 3 the plaintiff was an inamdar, but it is admitted that his 
rights would be identical with those of a Zamindar; and it was 
eld immaterial that the natural stream, which was in questions 
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had been swelled by rain water. The conclusion was in favour 
of Government, and it was observed that Act VII of 1865 is not 
based on any theory of the ownership of the bed of a water- 
course being the foundation of a right to use the watet free of 
charge. Kandukuri Maha Lashmamma v. The Secretary of State 
for India. 1 was decided in appeal against the judgment in the 
case already referred to, as containing the District Judge’s finding 
on this point, and is statedly dissented from by Sankaran Nair, J; 
in his present judgment. The conclusion in favour of Govern- 
ment is based on Act III of 1905 and a statement that the owners of 
lard on the river banks do not own its water. So far the current 
of authority is clearly in favour of Government. But in Venkata- 
raianamma v. The Secretary of State for India, 2 the Court 
decided for plaintiff, on the ground that the ownership of water 
froma Government source followed ownership of a branch 
channel, by which it was conveyed. Ambalavana Pandara 
Sannatht v. The Secretary of State for India 3 was referred to, 
bus in it the ownership of the branch channel was not established 
and it was unnecessary to consider what its effect on the ownership 
of the water would have been. So far as Venkataratnamma v. 
The Secretary of State for India 2, is in point (for it- refers only 
to a channel carrying Government water, not to a river) its 
authority is impaired by the fact that it does not take account of 
Aci III of 1905 or the reference to water, as well as water-courses 
in it, and makes no reference to other cases already mentioned. 
In The Secretary of State for India v. Ambalavana Pandara 
Sannathi 4, the judgment adopted the positions as to the effect of 
Aci III of 1905 and the connection between ownership of the 
river bed and water now under consideration, though it may be 
observed that the finding as to plaintiff's right to water sufficient 
to fill his tanks would have been ground fora decision in his 
favour. Vide Maria Susai Mudaliar v. The Secretary of State 
for India 5. Lastly there is the judgment of Sankaran Nair, J., in 
Rejah Gajapathiraju v. The Secretary of State for India 6, 
tothe same effect, whilst the other learned Judge concerned, 
Spencer, J., did not, if I understand him correctly, express 
a definite opinion on either point. The safe conclusion 
from these authorities is, I think, only that the theory of a 


1. (1910) I. L. R. 84 M. 296, 2. (1911) I. L. R. 37 M. 264, 
8, (1905) I. L. R. 28 M. 589. 4. (1910) I. L. R. 84 M. 869, 
5. (1904) 14 M. L. J. 850, 6. (1914) 23°M. L, J. 51. 
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connection between the ownership:of the river bed and water is 
of recent growth and that the affirmative reasons which are 


necessary in order to support it and to displace the earlier doisin. 


have not been given. 


The first case relied on as supporting a grant in 1803 is: 


Ponnusawmi Tevar v. The Collector of Madura 1, and there is no 
doubt some language. used, particularly in the judgment of Innes, 
J., which implies that a transfer of the righ to-use the water in 
a- channel was the basis of the decision. Brt he connected that 
‘transfer, not with the Permanent Settlement, but with the 


acquiescence of Government in the plaintiff's enjoyment of what: 


had become a customary right. And thers isa caution to be 


obsérved in the application of this and other cases to the - 


question before us, that references to anc findings in favour 
of a right to water do not necessarily. relate to water free of 
charge or deal with more than the rigkt to water from a 
particular source or provided in a particular way. Thus in the 
case under consideration the plaintiffs right-to free irrigation was 
never disputed, Government alleging that other sufficient provision 
had been made for it; and the decision is therefore irrelevant to 
the present argument. In Maria Susai Mudaliar v. The Secretary 
of State for India 2 and The Secretary of State for India v. 
Ambalavana Pandara Sannadhi 8, mittahs. parts of Zemindaris 
granted in 1803, were in question, the irrigasion being by artificial 
channels, taking off from rivers ; and these cases are relied on by 
the plaintiffs, though the estates were not rivarian. But the rule 
laid down in general terms gave no support to their contention, 
since it was that the only undertaking to be implied from a grant 
of land by Government is one to supply water free of charge to 
the extent of the accustomed flow at its cate, that flow in the 
earlier case being measured by the capacity of tanks, which the 
proprietor was entitled to fill, and in the later by the extent of 
land irrig ied. In The Secretary of State for India v. Ambalavana 
Pandara Sannadhi 4, there is nothing to show whether this 
principle was referred to in argument; anc it is not referred to 
n the judgment, parts of which appear inconsistent with it. The 

rgument based on a grant in 1803 made its first clear appearance 
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in Kandukuri Mahalakshmamma v. The Secretary of State for 
India t in which in fact the Urlam proprietor was plaintif; and 
it. is significant that is was postponed so long. It was rejected 
shortly, the Court describing the only engagement involved in the 
Permanent Settlement as it was described in The Secretary of 
State for India v. Ambalavana Pandara Sannadhi 2 and as it 
has been earlier in this judgment. “ That the peshkush being fixed 
with reference to the area under irrigation, no further charge for 
the use of water should be made in respect of that area”. There > 
is next the judgment of Miller, J., in the case before us in 
favour of Government. Kapaleswarapuram Zemindar v. The 
Secretary of State for India 3 relates to the Kistna district and 
has alrealy been discussed. My conclusion is ‘that the recogni- 
tion of a grant in 1803 is of recent date, though it is not clear 
how far the earlier decisions incompatible with one were given 
after any such full argument for the contention, as has subse- 
quently been put forward. In the circumstances I can only hold 
that authority, if it does not support, is no obstacle to-the decision 
I have come to. 


The result is that neither the right of Urlam to the river 
water, whether as founded on ownership of the river bed or on 
grant in 1803, nor plaintiffs’ right, so far às it is alleged to be 
derived from Urlam, has been established. The presumption in 
favour of Government ownership, authorised by Act III of 1905 
must therefore be made, 

The remaining ground, on which Mr. Rangachariar argued 
the case, was an assertion of plaintiffs’ direct ownership of the 
water. In consequence of the misapprehension of their position 
by the learned Judge, it is not distinctly referred to m his judg- 
ment; but it was stated before us as being that, where there is a 
channel, taking off from a river, and it is at the time of settlement 
part of the irrigation system of the estate, then, whether or no that 
channel runs entirely through the estate, it and all the water in 
it belong to the estate, subject to the customary right of others. 
In the present case the Mobagam channel, that in question, no 
doubt runs through the plaintiffs inam village after running 
through part of the Urlam Zamindari and before running through 
a Government village. But then we have the finding of th 


1. (1910) I. L. R. 84 M. 296. 2 (1910) I. L. R. 84 M. 866. 
, 8. (1911) L L. R.87 M. 355, 
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learned District Judge, which we have been'shown`no reason for 
dissent from, that there is practically 'no evidence to show that the 
channel was dug by plaintiffs’ ancestor or that any repairs weie 
executed by them or their fellow inamdars on it‘or of any title of 
plaintiffs or their ancestor to it. In these circumstances it is 
impossible to kold what plaintiff's argument requires, that the 
channel is part of the irrigation system of their village. Further, if 
any part of the channel were plaintiff's -propezty, ‘the conclusion 
already reached that the river water is the proparty of Government 
would be valid against them ; and we have been shown no reason for 
holding that Government water becomes the -property of any 
individual, who succeeds in bringing it into a channel on his land. 
That position would no doubt be justified directly by Venkata- 
rainamma v. Secretary of State for India 1 already referred to, 
and indirectly perhaps by other cases whichI have declined to 
follow. It is however negatived by the statement in Kandukuri 
Mahalakshmammah v.. Secretary of State far India 2. 

“Tt does not follow, because the Zemindar provides the 
necessary channels to enable the irrigation af the Zemindari lands, 
that although those channels carry water supplied from a river-or 
channel belonging to the Government the irrigation is nevertheless 
exempt frem water-cess,” and the same conclusion is also support- 
ed by other cases among those already dealt with. It is to be 
observed that the plaintiffs have not and probably.could not have 
based their right to water without charge, as .distinguished from 
mere supply of water, on custom. The decision on plaintiffs’ 
claim, as based on their own independent right to free water, 
must also be against them. 

I would for the foregoing reasons s allow the appeal, dismiss- 
‘ing plaintiffs’ suit with costs throughout. 

Sadasiva Aiyar,-J.—It is unnecessary for me to state in detail 
the facts and contentions fully set out in the eae of Sir 
Sankaran Nair, J., under appeal. 

I might beg by saying that whèn ia very learned Judges 
(Sir Leslie Miller and Sir Sankaran Nair) have differed on.a 
question of law after each of them had bestowed an extraordinary 
length of consideration to the matter, it is with great diffidence 
that I express my-own opinion on the quest-on ‘on which they 
have differed. 


1, (1911) 1. L. R. 87 M. 364, 2. (1910) L.R. 34 M. 296 at’ 801. - 
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I wish in the first place to clear the ground by a few short 
remarks on questions which are not either relevani or very re- 
motely relevant to the points to be decided in this case and also 
on certain arguments advanced on both sides which to my mind 
are of dubious soundness. 


(A. 1) The proviso to section 1 (b) of the Madras Act VII of 
1865 which refers to engagements with the Government’ by 
4amindars, Inamdars ‘or other landholders need not be con- 
sidered in this case. (What the engagement of a Zamindar or 
inamdar with the Government is, how it is to be ascertained, 
whether the area mentioned in an inam title-deed as wet is 
binding on the Inamdar or the Government and several similar 
questions connected with this matter have been considered in 
numerous cases of which the latest was decided by my Lord the 
Chief Justice and Mr. Justice Srinivasa Aiyangar about 10 days 
ago in Appeal Suit No. 53 of 1914). 


(A. 2). A historical retrospect of the relations between the 
Government and the Zamindars, between the Government and 
their ryotwari tenants, between Zamindars and Inamdars, between 
Zamindar’s and their ryots, between the Inamdars and their 
tenants, of the conflicting claims as to the ownership and proprie- 
tary rights over the soil made by each of these parties, of the 
claims to communal lands and so on, and so forth, seems in my 
opinion to be of little assistance in arriving aba true view of the 
provisions of the statute and case law which now mostly govern 
the rights of these parties. Historical deductions almost always 
Giffer according to various idiosyncracies, sympathies and preju- 
Gices of the students of historical data. Further, the rights of 
Zamindars, as they once existed or are alleged to have existed, 
cannot effect for better or worse their present rights. I am 
therefore unable to agree with the argument of the Advocate- 














proprietary right in the soil of the lands enclosed within his 
Zamindari limits, the argument being that as at one time'he was 
a mere farmer of revenue under the old indigenous Governments: 
his claim to proprietorship of the soil of poramboke lands shoul 
be now negatived—nor do I.attach much weight tothe conten 
tions of Mr. Rangachariar, based on the sovereign rights whic, 
are alleged to have vested once upon a time in Zamindars, su 
sovereign right being alleged to include absolute powers of dispo 
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of all lands within their -territories, Regulation 25 of 1802, 


. section -2, vests the- proprietary right over the land within a i 


Zamindari in the, land-holder although tha proprietary right may 
‘be subject ‘to the communal rights of the .v-llagers and to the occu- 
pancy rights of ryots, all which rights are cow protected by statute 
law, that is by the Estates Land Act and other Acts. Numerous 
‘eases both in this Presidency (and in Bergal where permanent 
sannads were issued in practically the same form as in Madras) 
„decid *å by the Privy Council and by the Sigh Courts of Madras 
and Calcutta have established the rights of she owners of Perman- 
-ently Settled Estates over the beds of the civers passing through 
“their Zamindari over the forest lands and h lls and over the mines 
and minerals found within the Zamindari and over the tanks and 
‘the fisheries in the tanks and over the waters therein, that is, they 
‘have, in my opinion, eatablished the rights of the Zamindars as 
proprietors of the poramboke lands within sheir Zamindari limits. 
-The inam title deeds for whole inam villages granted by Zamin- 
‘dars prior to the Settlement and confirmei by the Government 
(both prior to and at the time of enfranchisement) also vest the 
‘proprietary right in the poramboke lands (in Inam villages sub- 
ject of course to the customary rights of tue ryots and residents) 
in the inamdars ; and the case law has, in my opinion, uniformly 
‘recognised that right of the Zamindars and Inamdars. The 
judgment in Kandukuri Mahalakshmamme2 Garu v. The Secretary 
. of State for India 1, has accepted this positon, so far as proprietary 
rights over poramboke lands are concerned (See also Ponnusami 
Thevar x, The Collector of Madura 2 and Narasimha Sastri v. The 
Secretary of State for India 3). . : 
(A. 3). The consideration of the cuestions whether the 
Government could have intended to be guilzy of so much harshness 
and oppression-as would result if a particular statute were to be 
‘interpreted in one way, and whether the legislature’ could have 
intended such a sudden change in the law as would: result from a 
particular interpretation,—the consideraticn of these -questions in 
my opinion, is of doubtful utility unless tae words of che statute 
‘are so very ambiguous that it is legitimate to resort to such ex- 
‘traneous considerations. Speaking for mvself,I am not satisfied 
‘that -there is in this case justification for resort -to such 


1, * (1910) I. L. R. 34 M. 296. 2. (1869) 6 M. H. O. R. 6. 
. - 8. (1891) 1 M. L.J. 167. «` > . 
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extraneous considerations. Further, what might be deemed 
harshness and oppression on the part of the Government by 
a mind holding conservative views as regards the sacred 
rights arising from individual property in land might be con- 
sidered by a mind with socialistic leanings (socialism except of 
the very extreme kind,.-not being a heretical doctrine in these 
days), as the proper beneficial exercise by the Government (re- 
presenting the public communal interests ) of its right to get the 
benefit of unearned increments and of the performance of its duty 
to utilize the sacred inalienable claims of the people as a whole to 
the common enjoyment of the benefits arising from all the lands 
within a State. I shall therefore dismiss from my mind the 
arguments of Mr. Rangachariar based on the alleged glaring 
iniquity and injustice of trying to get some more revenue out-of 
Zamindars and Inamdars after the solemn -promises alleged to 
have been made to them by high officers of Government ° several 
decades ago. 


(A. 4) Further I do not fee] much pressed by the wide lan- 
guage used in old English cases andrelied on by Mr. Rangachariar 
as to no individual human being, being entitled to claim owner- 
ship of flowing or standing waters, as water standing on or flowing 
over land (in this respect resembling the air of the atmosphere) 
cannot be made the subject of ownership until it is separated in 


‘vessels or solidified into ice and severed and appropriated-as a 


moveable. Mr. Rangachariar quoted English Text Books and 


cases in support of his contention. Under the old English Com- 


mon Law, it seems that as water is neither land nor tenement, | 
it cannot be sued for separately in: a Real Property action under 

the name of water or by measure so long as it is standing on 
or flowing over land, although the land which underlies it may be 











the technicalities of English Common Law actions merely tend 
to confuse the mind when it has to decide on the rights of 
Indian litigants. I shall therefore not deal with the arguments 
based on antiquated forms of action. The Indian Legislature in 
Madras Act III of 1905 has made reference to the “property” right 
not only of Government but of Zamindars, Inamdars, Governmen 
ryots, Malabar Jenmis, etc., in standing and flowing water an 
Indian Courts must recognise such “property” rights so far 
they are reccgnised by the Indian Legislature. Further, the 
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of.the wide words “owner”, “property” and “proprietor”, even in 
the case of lands has led to great confusion in the determination 
of occupancy and other rights (as pointed out by Sir Subramania 
Aiyer, J., in the Cheekati case.) Cheekati Zamindar v. Ranasooru 
Dhora 1. 

(A. 5.) There were some arguments advanced at the Bar on 
the question whether the words “river”, “stream”, “channel,” 
and “tank”, found in Section 1 (a) of the Madras Act VII of 
1865 meant (1) the beds, banks and the volume of waters taken 
together, in the river, stream, channel’ or tank, (2) or wheather it 
meant the bed alone or the bed and banks alone of the river, 
stream channel or tank or (3) whether it meant only the collec- 
tion of the waters in the river, stream, channel or tank. I think 
clause (b) of section (1) of that Act which speaks of “water from 
any such river, stream, channel or tank,” clearly indicates that 
the words “river, stream, etc.” are used in the sense of the collective 
body of waters which are called river, stream, channel or tank 
according to the respective configurations of the receptacles. The 
judgment in Kandukuri Mahalakshmamma Garu v. The Secretary 
of State for India 2, also takes the above view. 

_ (A.6) The question whether in a case where the irrigating 
waters though flowing over or standing on Zamindari or Inam 
land have been assisted in their beneficent work of irrigation by a 
work “belonging to or constructed by Government” (See the 
preamble and S. 1 (a) of Act VIL of 1865) the Government can 
impose water-cess does not arise in this case (while it arose though 
only very partially in the Urlam case as pointed out in the judg- 
ment under appeal). The finding of the District Judge in this 
case (not disputed before us) is that no such. work has been con- 
structed by Government in connection with the Mobagam channel 
or with the branch channel till it leaves the Inamdars’ limits. 

(A. 7.) Lastly on the view I take of the facts of this case, it 
‘salso unnecessary to decide on the meaning of the word “ sup- 

lied” in the first proviso to S. 1 clause (b) of Act VII of 1865. I 

‘ht, however, say that I do not agree with the interpretation 

at word given in Venkatappayya v. The Collector of Kistna 8, 

Krishnayyav. The Secretary of State for India +, namely, that 
word ‘supplied’ when used in connection with water supply 


. (1889) I. L. R. 28 M. 318. 2. (1910) T.L. R. 84 M. 296. 
3. (1889) I, L. R. 12 M. 407. 4. (1895).I L. R. 19 M. 24. 
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implies-a previous request by the owner of the land which: is 
supplied with water. As far as water supply is:concerned, rivers, 
streams, channels and tanks are usually spoken of as supplying 

fields irrigated under them with water for such irrigation and the 

idea of a request to the source of supply is inadmissible in such: 
cases. The argument based on the legislature not having in the 
Amendment Act of 1900 changed the word ‘supplied’ judicially 
interpreted as above in Venkatappayya v. The Collector of Kistna 1 

and Krishnayya v. The Secretary of State for India 2, does not 
convince me that the legislature adopted that interpretation, as 

those cases related to water supplied to ryotwari lands and the 
amendment of 1900 fully established the.rights of Government 

to levy assessment in respect of water even involuntarily supplied 

to such ryotwari lands. One oth«r question may be shortly con- 
sidered here. Assuming that the beds of streams and rivers 
flowing between banks, both of which belong to a Zamindar or an 
Inamdar are the property of the Zamindar or Inamdar and assum- 

ing that the waters standing on or flowing over such beds 
within the limits of the Zamindari belong to the Zamindar or the 
Inamdar (subject of course to the rights of lower riparian ryots in 
netural rivers and streams, and subject to the ownership over 

those waters ceasing to exist in the proprietor on the waters 
leaving such limits by evaporation or by flowing away ) the question 

is whether when, one of.the banks alone of a stream or river 
belongs to a Zemindar or an Inamdar, he is entitled to half 

the bed of the river or stream on his side. The rule of 
English Law no doubt is that such half along the length bound- { 
ea on that one side by the riparian owner’s land belongs to that 
reparian owner, provided of course the river is not a tidal 
or a navigable river. But is that also the Indian Law in all cases ? 
In the case in Meenakshi Amma,v. Secretary of State for India 8, 
I ventured to express an opinion that the Indian Common Law 
did not recognise this alleged right of the owner of the land in 
ryotwari tracts or in Malabar, which are not under the Permanent 
Settlement, to half the breadth of a highway or to half the breadth 
of the bed of a river adjoining such land. I am still inclined to h 















with English Real Property Law (which was probably furt 


affected by notions derived from the Roman Law) may have h 


1. (4889) I. L. R. 12 M. 407. 2. (1895) I. L. R. 19 M, 24. 
8. (1914) 26 M. L. J. 385. 
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highways and of the beds of ridtural waterways belong in equal 
half breadths to the owners on both sides. |. I think that the Indian 
Common Law vested such rights in the ‘village community as a 
whole within the village limits and in the Sovereign’ power as 
representing the community in other places. However, I think 
it is too late to question the ‘applicability of this English Law,so 
bounded by Zemindari and whole Inam lands are concerned as the 
case law has established such rights in favour of the Zamindar 
and Inamdar. 


Mr. Rangachariar, if I understood him aright, would not 
admit the right of the Government even to beds of rivers bounded 
by ryotwari lands on both sides.. Ican only say that I have never 
in my pretty long experience come across any case in which a ryot- 
wari tenant-owner under Government has ever disputed the right of 
Government to dispose of islands thrown upon the bed of the river 
bounding his land or to make reclamations by planting with reeds 
(nanal) or otherwise from the bed of the river close to its banks 
and to grant such reclamations to anybody they like. Ryotwari lands 
stand on an entirely different footing from Zamindari and Inam 
lands as Government has not ‘lost proprietary rights over 
ryotwari lands. That ryotwari land continues “to be Govern- 
ment land” while land ina permanently -settled Estate is not 
Government. land is further indicated by the definition of 
“Government land” in the Madras Survey | and Boundaries Act 
IV of 1897, section (2) which says that “Government land means 
any land not forming as estate or any portion thereof” while 
clause 1 defines the word “Estate” as Zamindary Jagir, Mitta, 
Palayam, Inam village, etc. Thus the Government treats itself. as 
owner of its Ryotwari tenants’ lands while it treats the Zamin- 
dar and Inamdar as owner of the lands in permanently settled 
estates. A Jenmi: holding lands in Malabar (where also there is 
no permanent setilement) is. placed on the same footing as a 
person holding under Ryotwari tenure in clause 2 (1) (a) of Act 
11 of 1905. In ryotwari tracts river bed porambokes and even 

mall channel porambokes (though running through pattah lands) 

re entered as Government property in public Revenue records. 

radual and imperceptible accretions to ryotwari tenants’ holdings 

m adjoining poramboke are prevented by placing demarcation 
57 
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stones round patta lands. The: Government still treats itself as 
the proprietor of the ryotwari lands whereas in Zamindari tracts, 
the Zemindar is the proprietor, taking the place of Government so 
far as proprietary rights are concerned, Government having as 
admitted in page 300 of the judgment in Kandukurt Mahalaksh- 
mamma Garu v. The Secretary of State for India 1 not reserved 
to themselves the beds of channels or tank beds or the village 
sites or other poramboke lands within the Zamindari limits. 


Às regards river ‘beds, howsver, bounded by Zamindari lands 
on one side the Godavari Lanka Case decided so long ago as in 
1858 (see Sudder Adawlat Decisions of 1858, p. 188) has establi- 
shed the right of the Zamindar to the soil of the bed of the river up 
to half its breadth on his side. Further, in my opinion,-the learned 
Advocate-General’s argument contra cannot be accepted in this case 
inview ofthe admission in the written statement, paragraph 3, 
which says that the portion of the bed of the Vamsadara river where 
the Mobagam channel takes off is within the limits of the perman- 
ently settled estate of Urlam. I might further add that the Zamin- 
dar’s right to half the bed of the Vamsadara river along the length 
bounded by the Urlam Zamindari is taken as undisputed by the 
learned District Judge, Mr. Ayling (now Justice Sir William 
Ayling, one of the Judges of this Court) and his finding was not 
attacked in the Memorandum of Appeal filed in this Court. TI 
night also state that in the written statement, the Government's 
right to levy assessment for. the -waters used by the Inamdars 
(plaintiffs) for irrigating their lands was based on the specific 
ground that the irrigating Mobagam channel and the branch 
Merakabatte channel belonged to and were under the control of 
the Government. (See paragraphs 3, 4 and 5 of the written state- 
ment). The learned District Judge found that these channels did’ 
not belong to Government, that the soil of the beds. of these chan- 
nels (at the point where the branch channel leaves the Inam 
limits) had been granted to the Urlam Zamindar about 1803 under 
the permanent sannad fixing his Zamindari limits and that the 
channels were never under the control of the Government. This 
finding of the learned District Judge is accepted by Sir Sankaray 
Nair, J., and not dissented from by Sir Leslie Miller, J., and, o 
the evidence, I am clear that. that finding is correct. (See al 
the plan, Exhibit J., prepared by the Revenue Survey Departme 

1. (1910) I. L, R. 84 M. 296. `- 
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in 1871 which demarcates half the river bed (including the site of 
the take off of the Mobagam channel) as been to the Zamin- 
dari village). 


Having thus cleared the soudi the only remaining question 
in this case might in my opinion be formulated thus : 


“Do the waters flowing in the Vamsadara river at the length 
and over that portion of the bed, which bounds the Urlam Zamin- 
dari, and from which bed the Mobagam channel takes off, belong 

` to Government within the meaning of the expression “ water from 
river belonging to Government ” found in Section 1 of Madras Act 
VII of 1865?”. There can be no doubt that the Government 
starts with a strong presumption in their favour under Madras Act 
III of 1905, that all standing and flowing waters belong to 
them, but it is a rebuttable presumption. Though this suit was 
brought before Madras Act III of 1905 was enacted, and though 
the Government in their written statement relied upon the owner- 
ship of the Mobagam channel bed and the control over the waters 
` in that channel as the. foundation of their claim to treat the 
waters flowing into that channel from the Vamsadara river as 
their property, I cannot say. that they are estopped from claiming 
proprietorship in those waters under the general presumption in 
their favour raised by Act ILI of 1905 passed during the pendency. 
of this suit. The provision of that Act raising such a presump- 
tion in favour of the Government cannot, strictly speaking, be 
said to take away any rights vested in persons who had claims 
over, standing and flowing waters. Rules of evidence enacted by 
the legislature come into force ab once and must be followed by 
the Courts in deciding. on the rights of parties, whatever may 
have been the previous state of the law in regard to the proper pre- 

‘sumptions, and burden of proof under particular circumstances. 


Taking it then that the plaintiffs in this case have to prove 
that the waters of the Vamsadara river at the particular place 
where the Mobagam channel takes off do not belong to Govern- 
ment, the question is, has that burden of proof been discharged in 
this case? If I understand the judgment in -Kandukuri Maha- 
akshmamma Garu v. The Secretary of State for India 1, (See page 
03) rightly, the opinion there is expressed that, even though the 
ed of the river may be vested in-the owner of the land situated 
. 1) -(1910) I. L. R. 34 M, 296: 
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along the banks so as to give him the right to accretions or lankas 
forming therein, (as has been decided in the Godavari Lanka 
Case) and though the bed of the river itself may belong 
to that adjacent owner, still the collection of waters flowing 
over the bed can never in any sense belong to that owner 
and.can only belong to Government. The judgment says. for in- 
stance, at page 303 ,“the river, it seems to me, belongs to 
Government even though the bed may be vested in the cwners of 
the land along the banks.” It is said further on in the judgment 
“ Now clearly the waters of the Vainsadara river do not belong 
to any one else but the Government. The owners of the land ab 
the banks of the river do not own the water.” Thus, if I under- 
siand the decision. aright, all flowing and standing water though 
flowing over beds belonging to others or standing on tank beds 
belonging to others are the property of Government. In this 
connection, I wish to point out that not only “all standing and 
fiowing water” wherever situate are and are declared to be the 
property of Government, but the words just coming after “ all 
flowing and standing water” in Section 2 (1) of Act III of 1905 
are “all lands wherever situated.’ Thus as regards all lands also 
wherever situate, the presumption is created by that section that 
they, belong to Government unless proved to belong to Zamin- 
dars, Inamdars, etc. As regards standing water in tanks, can it be 
reasonably argued that the ownership of the tank bed has nothing 
to do with the ownership of the water standing on it? Can it 
be said that, even though rain water fills the’ ‘tank, standing 
waters are the property of Government though the tank bed may 
not be the property of Government? It will be seen further that 
Section 2 clause 1 reserves all right of way and other public rights, 
all the natural and easement rights of other land owners and all | 
customary rights legally subsisting. Thus all standing and flow- 
ing water is not made the absolute property of Government even 
when it is not proved to belong to the Zamindars or poligars or 
Inamdars or Ryots. That is, “ plenary” rights are not declared 
in standing or flowing water, im favour of Government. The 
section again assumes that Zamindars, poligars, inamdars, etc. 
can. have the same kind of “ property” or ownership in standin 
and flowing waters as Government is declared to possess. The jud 
-mént Kandakurt Mahalakshmamma Garu v. The Secretary of Sta 
for India 1, says that it was not contended by the vakils for th 
1. (1910) I D. R. 34 M. 296. 
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appellants in that case that the water was-thei property. See 
page 803. I do not know what precise admissions were made in 
that case. - That flowing water by its very nature can pever be 
the absolute property of the Government or anybody else (though 
the ownership in a very real sense can be predicated of it as vesting 
in a person so long as the water continues to be situated vertically 
over land belonging to that person) is clear to my mind ; and when 
S. 2 (1) says that all standing and flowing water are hereby declar- 
ed to be the property of Government (exceptas may be otherwise 
provided for by any law for the time being in force, subject always 
to all public rights and natural and easement rights of other land- 
owners and to all customary rights) it seems to me that the legis- 
lature did not intend to give to the Government greater rights of 
ownership in flowing water than the principles of general juris- 
prudence would allow. It has been held in this Court that the 
Government cannot divert water even against the customary 
rights of their own ryotwari tenants, (though the water flows over 
beds of rivers belonging to Government) without providing other 
equally effective facilities for irrigation. When water flows in a 
river over the bed-portion belonging to one owner, that water is 
temporarily and usufructuarily his property (subject to well 
known natural rights of others). As soon as it leaves that portion 
of the bed and begins to flow over another bed- -portion belonging to 
another owner, the water becomes the property of the owner of that 
bed-portion, subject again to the same rights. So, as all lands 
also are presumably declared to belong to Government, water 
flowing over any land is presumably the “ property” of Govern- 
ment, the “property” in the water following the “ property ” 
in the land, I can find nothing in §.2 of the Madras Act III 
of 1905 which was intended to give the Government greater 
rights over standing or flowing, water vertically over their land 
than any other proprietor of land (like a Zemindar or Inamdar) 
has over water standing or flowing over his. The distribution of 
water among their own ryotwari tenants (see Chief Justice 
Scotland’s judgment at page 19 of V, Madras High Court Reports) 
is no doubt a right which the Government exercise as Sovereign 
andlord; but after they had parted with proprietary rights 
ver the beds of partioular streams in favour of Zemindars 
Thamdars, it is impossible in my opinion to hold that they 
tain proprietary rights over -waters standing in tanks in 
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Zemindaries or flowing through Zemindari lands or in water 
flowing in all natural channels or through artificial channels con-. 
structed with the knowledge and permission of Government 
and owned by the Zemindar or Inamdar or in water percolating 
into Zemindary and Inam tracts and such a claim was clearly 
negatived in the V, Madras High Court Reports Case. The 
Mobagam channel itself is an artificial channel belonging to the 
Urlam Zemindar (the channel at its tail end feeding the Mobagam 
tank belonging to that Zemindar). If Kandukuri Mahalaksh- 
mamma v. The Secretary State for India 1 has been uniformly 
followed from when it was decided in September 1910, I ought 
not, of course, to lightly differ from it. The only case in which 
it was so followed seems to be the case in The Secretary of State 
for India v. Ambalavana Pandara Sannadhi of Tiruvaduthura 
Mutt 3. But as pointed out in the judgment under appeal, there 
is a later decision of Benson and Sundara Aiyar, JJ., added to 
the report of the decision of the Division Bench on the present 
case reported in Secretary of State for India v. Janakiramayya 8, 


` this later decision being found in Venkataratnamma v. Secretary 


of State for India 4 as a footnote case to the present case. 
The learned Judges Benson and Sundara Aiyar, JJ., say ab page 
368 “ the channel was not one which passed through any Govern- 
ment property before it reached the village, and it is apparently 
nota large stream connected with any system of irrigation 
maintained by Government. There was no intention on the part 


‘of the Government at any time to derogate from the grant made 


in 1767. Both the learned District Judges who dealt with the 
case proceeded on the footing that the channel and other poram- 
bokes in the village belong to Zamindar or Inamdar. We see 
no reason to dissent from that conclusion. It has therefore not 
been proved that the’ ‘water irrigating the village belongs to 
Government.” The’ learned J udges therefore clearly held that 
when flowing water passes over a river or channel bed which does 
not belong to Government, the water ‘cannot be said to be the 
property of Government while iti is so flowing over that bed, “Of 
course, it may be said ‘that the learned Judges did not refer to 
the decision in Kandukuri Mahalakshmamma Garu v. The Secre 
tary of State for India 1. That case, however, in Kan? “kur 


1. (1910) I. L. R. 84 M. 296, a. (1910) I. L. R. 34M. 366. | 
3. (1919) I. L. R. 87 M.:322. 4." (1912) I. L. R. 37 M. 866, of seg, 


PART XIL] THE MADRAS LAW JOURNAL REPORTS. 427 


Mahalakshmma Garu v. The Secretary of Statefor India 1, could 
not have been absent from the mind of at least one of the judges 
(namely, Mr. Justice Sundara Aiyar) who decided the footnote case 
reported in Venkataratnamma v. Secretary of State for India 2, 
for it was Mr. Justice Sundara Aiyar (though he was nota 
Government Law Officer) whose well-known strenuous and 
powerful advocacy had been evidently specially secured by, the 
Government for the conduct of the appeals in those Urlam cases 
in the High Court. If Mr. Justice Sundara Aiyar expresses an 
opinion as a Judge opposed to the opinion for which he argued at 
the bar, such an opinion of his as Judge carries by that fact much 

more weight, and his non-reference to the decision in Kandukuri 


Mahalakshmamma Garu v. The Secretary of State for India 1, ; 


from which he clearly, differed in Venkataratnamma v. E 
of State for India 2, is not difficult to understand under those 
circumstances. 

- There are two well-known isgal maxims which usually come 
to mind in such cases. One is Aqua currit et debet currere 
ut currere solebat which signifies that water flows and ought 
to flow as it used to flow. Grounding on this maxim, it 
is usually stated that there is no property in running water, but 
merely a right to use it, and this right may only be exercised 
so as not-to interfere with the use of the water by other persons 
similarly entitled. But the right to use it càn itself be called a 
property in running water, and (as I have said already) it is not 
wise to.confuse ourselves by juggling with the word “ property,” 
or the word “ owner.” l 


The other maxim is Cujus est solum, ete., meaning that who- 
ever is the owner of the soil, it is his even to the firmament and 
to the middle of the earth. This maxim is the basis of the rule 
that waters in ponds, tanks, and wells situated on land owned 
by a person belong to him in avery real sense, and that on the 
flowing water also running over his land, he has got a real right 
of property though of a qualified kind. S&S. 2 of Madras Act III 
of 1905 though it talks of property in waters both in the Govern- 
ment and in the Zamindar or Inamdar, contains (asI said) several 
clauses qualifying such right of property. I am reasonably 
lear that the maxim Aqua currit, etc., was not intended to be 
brogated in favour of Government. That it was not so intended 
. 1, (1910) I.L.R. 84 M. 296. 2. (1912) I. L, R. 87 M. 866. 
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in the case of a Zamindar or Inamdar, is not. disputed and the 
languagerof the Section does not to my mind constrain us to hold 
otherwise in the case of water flowing over even Government 
lands. On the other hand, how else is a Zamindar or Inamdar 
to prove his “property” in “standing or flowing water” except 
by proving his “ property” in the land situated over’ or under such 
water, it being clear from section 2 (1) (a). itself that such 
“property” can exist in him? Narasimha Sastri v. The Secretary 
of State for India 1: , 
There is, no doubt, a distinction in the extent’ of the pro- 
prietary or ownership rights ofa man in water over his soil, 


. according as the water is standing water (as in a tank) or water 


naturally flowing as a river (though the waters cannot be said to 
belong to anybody else so lene as the waters are still vertically 
over his soil.) -` 

But I find it very difficult to hold that there is another 
distinction between (a) the ownership rights of a man in the 
waters over the soil owned by him, without liability on his’ part 
to be taxed by Government for exercising the right of use of such 
waters springing from such ownership, and (b) the ownership of 
such waters with the right of user springing from such ownership 
being subject to the liability to be taxed by Government. I am 
unable to find that any such new distinction between the extents 
of rights in waters has been created by Act VII of 1865 or Act 
IIL of 1905, The former Act refers to a body of waters belong- 
ing to Government, and the latter enacts that all waters and-lands 
prima facie belong to Government and that other claimants 
of rights of ownership in any such waters or lands have to 
prove their rights as against Government. The former Act 
gives a right to the Government to tax waters belonging to 
Government and used in the irrigation of the lands of persons. 
not owning the right in the said waters. A new intermediate class 
of ownership in ‘waters in’ which the soil proprietor has all the 
ordinary and natural rights to use the water which in his “pro- 
perty” but with liability to pay assessment- to ‘Government 
(though the Government cannot be- said to own the waters as 
they do not own the soil under the water) seems to- me to be not 
contemplated by either Act, and-no-such distinction seems to‘havr 
been made before Kandukuri Méhalakshmamma Garu v. Th 

1 (1891) 1 M, L. J. 167. pa 
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Secretary of State for India 1. On the other hand, ‘it was 
assumed, as a matter of course, in almost all the cases’ 
dealing with this question that if the Zemindar or Inamdar 
owns the right to use the waters unlimitedly (excepting of 
course the natural right of lower riparian owners) within his 
bed without interference from Government, he is entitled - 
to use them free of assessment and he is entitled even to 
a refund of the assessment collected from him’ by the Govern- 
ment on the wrongful claim made by the Government that the 
irrigating waters belong to-them. Ifa man has, the ordinary: 
juridical ownership over waters standing on‘ or flowing over his 
land (the extent of his right being governed by the well-known’ 


rules relating to standing waters, flowing waters, upper and . 


lower riparian rights, etc.,) he must also be free from assessment 
by Government for the use of such waters belonging to him, as 
the Governinent can have'no ownership at all in such water till: 
: they leave his soil. A new ownership in waters in the Govern- 
ment entitling them to impose assessment for the use thereof 
though they have no ownership therein according to ordinary 
juristic principles, is again difficult for me to grasp and I am not 
satisfied that any such new kind of ownership was created by 
either of the two Acts. 

I am aware that by the amendment of 1900 to Madras 
Act VII of 1865 it has been enacted that when water from 
a river belonging to Government by direct or indirect flow, 
or percolation or drainage irrigates any land under cultivation, 
the Government is entitled to levy a separate cess for such 
water. In’ the case of rivers running over Government 
poramboke, the water is the property of Government and if 
it irrigates a ryotwari tenant’s land by percolation it con-, 
tinues even after entering the tenant’s holding, as I said, to be 
Government water, as the tenant’s land also belongs in proprietary « 
right to Government and is called Government land in the Survey 
and Boundaries Act: These considerations do not apply to waters 
flowing over or percolating into Zamindari or Inam lands and no 
ess can therefore be levied under Act VII of 1865 for use of that. 
water, excepting probably in case of the water having been made 
ilable for beneficial irrigation through works belonging to or 
structed by Government. . 


1. (1910) I. L. R. 54 M. 296. 











58 


aay IB ess 
sig i 
saiket 

ram yyan t 


NA AN 


The Secre- 
tary, of State 
for. India’ 
fy. 
` Janaki-, 
ramayya. 


Bakewell, J. 


430 THE MADRAS LAW JOURNAL REPORTS. [vou. XXIX 


In the result, I would -dismiss this Letters Patent Appeal 
with costs. n . f 

Bakewell, J.:—-The principal guestion. in this appeal is 
whether the Vamsadhara river, at the place where the Mobagam 
channel takes off water which flows to and irrigates the plaintiffs’ 
land, isa river or stream belonging to Government within the 
meaning of Madras Act VII of 1865. 

A river cannot be the exclusive property of any person unless, 
it flows throughout its whole course within his land, ‘since if 
another person has a right of access to-it he obtains certain rights 
of appropriating water from the stream and of preventing other i 
persons from interfering with his rights, even though he has no 
right of ownership over the land whereon the river flows. See 
Lyon v. Fishmongers’ Company 1. It cannot have been the 
intention of the legislature to deal only with exceptional cases of 
this kind, and I think that this Act may be construed as applying to 
such cases of limited property as arise from ownership of the river 
bed. I think that the English authorities show that the owner of 
the river bed has a qualified ownership in the stream of water 
which flows over it, by virtue of which the river and stream may be 
said to belong to him. 


It is admitted on behalf of the respondents that at the 
beginning of last century the British Government were the owners . 
of the river bed and of the Urlam Zemindari which abuts thereon; 
and through which the Mobagam channel conveys water to the 
plaintiffs’ land. | It is also admitted by both parties that at about 
that time the Government issued a sannad of this Zemindari in: 
common form, and it is argued on behalf of the plaintiffs that this 
sannad constitutes a grant of the, full ownership of the land 
comprised in the Zemindari, subject to the rights of tenants, and 
that this grant must be construed in the same manner as a grant 
of land under English law and accordingly includes either the 
whole of the river bed and the bank adjacent to the Zemindari or 
at least the river bèd ad medium filum aquae. The common 
form of sannad under the Permanent Settlement is not in form a 
grant of property, it contains no parcels, no dimensions, [20 
boundaries or abuttals, and does not follow any precedent kno D 
to a British lawyer, but it is to.a great extent a literal copy of jn 
preamble and provisions of Regulation 25 of 1802 ‘and diff 

1, (1876) L. R. 1 App. C. 662, pp. 678, 688. 3 
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from it principally in specifying the amount of the assessment to be 
paid by the Zemindar. Paragraph 19 states that “ the foregoing 
_ conditions contain an abstract of the obligations and duties 
which you shall incur and of the rights which you have acquired 
under the new constitution erected for the security, protection 
‘and prosperity of the subjects of the British Government;” 
and the sannad concludes, after an exhortation to good conduct, 
with a declaration that the grantee is “hereby authorised and 
empowered to hold in perpetuity to your heirs, successors and 
assigns at the permanent assessment herein named, the Zamindari 
Êsa aga aaa ” The sannad also contains a direction to the 
grantee to keep accounts, and for that purpose to maintain the 
village karnams or accountants, and to enter into agree- 
ments with the ryots, Both the sannad and the Regula- 
tion already mentioned contain the expressions “a permanent 
property in their land for all time to come,” and “the proprietary 


right of the soil;” but the words “proprietors of lands” 


and “proprietary possession” have a technjcal signification in 
the Regulations, and “proprietary possession” has been ex- 
plained by their Lordships of the Privy Council to mean 
“the possession and rights cfa proprietor in the technical sense 
in which that word is sued, viz., the person who pays the rent 
immediately to Government.” Oolagappa Chetty v. Arbuthnot 1. 


In Regulation IV of 1822 the Government found it neces- 
sary to declare that the provisions of previous regulations, includ- 
ing XXV of 1802, were not meant to define, limit, infringe or 
destroy the actual rights of any description of land-holders or 
tenants, and that tenants’ rights should be determined by the 
Courts. I think that these Regulations and the form of sannad 
show that it was not intended to create any rights of property or 
to make a grant of a particular estate in land, but rather to invest 
a certain person with the position or status of Zemindar of a 
particular Zewindari, to make that position permanent, transfera- 
ble and inkeritable, and to fix the land tax or share of produce 
ayable by the Zamindar or his assigns to the Government, 
pon this construction the rights of the Zamindar are such as 
re appurtenant to the Zamindari at the date of the sannad, and 
ink that the burden is upon him to show that his rights extend- 
eyond the natural boundaries of the Zamindari. Doubtless the 


1. (1874) L. R. 1, I. A. p, 806. 
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-Zamindar and his ryot would continue to exercise all rights natu- 
‘rally and openly enjoyed by them at the date of the grant; thus not 
only would the riparian villages be entitled to take water from the 
river, but the cultivators on an artificial channel in existence at 
that date, such as the Mobagam channel, would also be entitled 
to take as much water therefrom as would pass thereby and as 
the terms of their holding allowed. Any other construction 
would be contrary to the intention of the Government that the 
lands within the Zamindari should be profitably cultivated and 
that the Zemindar should obtain his proper share of the produce 
and be able to pay his assessment to the Government, and would 
be in derogation from the grant. 

The riparian villagers may have made some use of the. river 
bed and banks, but there is no evidence that any proprietory rights 
over them or the stream of water were exercised by these villagers 
or the Gemindar at the date of the sannad, and in my opinion the 
burden is upon those who assert that any such rights passed under 
the sannad to prove that they were appurtenant to the Zemindari 
and enjoyed therewith. 

It is, I think, obvious that decisions relating to the construc- 
tion of English conveyances of land, which assume conditions 
and presumptions different from those prevailing. in India are 
wholly inapplicable to a sannad under the permanent settlement. 
Even if those decisions apply, the sannad can only be construed | 
as granting the river bed asque ad medium pilum aquae and 
the stream of water flowing thereon ; and since the other moiety 
of the river has not been shown to have been transferred by 
Government, it must be taken to be a river or stream of water 
belonging to Government. 
















In the natural course of things part of the latter stream must 
cross the moiety of the river bed assumed to belong to the Zemin- 
dar and flow down the Mobagam channel, and part of the water 
which reaches the respondents’ land comes by direct or indirect 
flow from a river or stream belonging to Government.from or 
through adjoining land, and is therefore chargeable (Act VII o 
1865, Section 1 (b).) 

The learned Judge from whose judgment this appeal 
brought based his decision upon the ground that the sannad w 
a grant of all rights vested in the Sovereign in respect of 
Zemindari and its appurtenances except such as were expre 
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‘reserved thereby. Regulation XXV of 18(2 and the common -:The sébre- 
‘form of sannad issued thereunder no doubt recognise that the ™ iy india 
Zemindars had formerly exercised certain sovereign rights ig ae 
over the territories under their control, and I think they show  ramayya. 
the intention of the British Government to curtail those rights. | Bakewell; J. 
Even assuming that the Zemindars as petty chieftains exer- 

cised some form of sovereignty, it has not been shown that it 

assumed the form known in the West. As Sir H. S. Maine has 

pointed out, the idea of the Sovereign as proprietor was derived 

by the European jurists from Roman Law (see Ancient Law, 

10th Edition 104 et seg : International Law p. 55); and the idea of 

sovereignty in India, more especially among such subordinate 

rulers as the Zamindars, was most probably that of a tax gather- 

ing Empire. f 

< The ryots grouped in villages were the possessors and culti- 

vators of the soil under immemorial custom, and the right of the 

Zamindar was probably to extract as much of the produce of the 

soil as he could from them and from the tenants whom he plant- 

ed upon the cultivable waste. Paragraph 13 of the sannad which 

reserves full legislative powers to the British Government intro- 

duces the European idea of “ eminent domain ” over the property 

of the members of the community, under which the Sovereign 

claims the power of disposing of everything contained within its 

territory for the general good, and seems to me to negative any 

intention to transfer “ sovereign rights”. (See Hall, International 

Law, 6th edition, page 45). There is no evidence that the 

Z4emindar in this particular case ever exercised any proprietary 

rights over the Vamsadhara river, or that as ruler he considered 

himself to possess such rights and the sannad itself contains no 

provision whatever with reference thereto. 


l am of opinion that the plaintiffs have failed to prove that the 
“Vamsadhara river is part of the Urlam Zemindari, and that from 
their own admission as to the property in the river at the date 
of the sannad as well as from the general presumption as to the neil 
ights appurtenant to the Zemindari, and the special presumption seas 
ow raised by Madras Act ITI of 1905, the river must’be held to 5w «if 
elong to Government, subject to the ordinary riparian rights and 
the special right of taking water through the Mobagam channel 
sing from its existence at the date of the sannad. I agree with 
field, J., that the general terms of Act VII of 1865 are not 
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‘limited by the preamble. The plaintiffs’ land is irrigated by water 


from a Government river, and I think that the burden is upon. 
them to prove an “engagement” which entitles them to irrigation 
free of charge (Madras Act VII of 1865, S.1 (b)). Such an 
engagement appears in the common form issued upon the Inam 
settlement which states the number of wet and dry’ acres claimed 
by the Inamdar. It appears from the plaint that the orginal 
grant under which the plaintiffs hold, specified the number of wet 
and dry acres, and that since the settlement 6 acres of the dry 
lands have been converted into wet, but it is not averred by what 
right or at what date this conversion was effected. It appears to 
me that the object of specifying ia the original grant and at the 
Inam settlement the number of wet acres was to declare the 
extent of the grantee’s rights of irrigation; that is, he was to be 
allowed to take only sufficient water to irrigate the number of 
acres described as wet. 

The claim to irrigate for a second crop-is in effect a claim 
to take water for double the number of acres specified in his 
grant, and I think that in order to substantiate the claim he 
should aver and prove his title. 

I agree with the order proposed by my learned brother 
Oldfield, J. 

By the Court :—The result is’ that the appeal succeeds and 
the plaintiffs’ suit is dismissed with costs throughout. 





PRIVY COUNCIL. 
Present :—Lord Shaw, Sir George Farwell, Sir J ohn Edge 
and Mr. Ameer Ali. 
[On Appeal from the High Court at Allahabad. j 









Buddha Singh and others ... Appellants. * 
2. : 
Laltu Singh and another ... Bespondents.: ` 


Hindu Law—Mitakshara Law—Benares School—Paternal uncle’ s grandson and 
father’s paternal uncle s son—Priority of former—Puira and synonymous terms used 
with brothers and uncles—Use im generic sense to be understood--Capacity to offer 
oblations—Ground of preference—Smritit Chandrika—Value in determining meaning 
of Mitakshara*-Subcdhini—Authority of —Harrington’s view —Reference to Fu 
Bench when difference of opinion—Taking opinion of Fudge not party to judgme 

In the Mitakshara, as expounded in the Benares School, the word Putra and 
synonyms employed by Vijnaneswara in connection with brothers and uncles m 
be understood in a generic sense as in the case of the deceased owner and 


* 29th July 1915. 
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descendants in each ascending line up to the fixed limit, should be exhausted at 
any rate to the third degree before making the ascent to the line next i in order of 
. succession, A 
Under the Mitakshara (as interpreted by Mitramisra) whilst the right of inheri - 
tance arises from sapinda relationship or community of blood, in judging of the 
nearness of blood relationship or propinquity among the gotraja, the test to. be 
applied to discover the preferential heir is the capacity to offer oblations. ` 


` Bhyah Ram Singh v. Bhyak Ugur Singh 1, followed. 


Held, accordingly, that the paternal uncle’s grandson was a preferential heir to - 


the father’s paternal uncle’s son. 
Devanda Bhatta, the author of the Smriti Chandrika, admittedly differs from 


the-author of the Mitakshara in several esséntial rules of law and it is doubtful” 


whether an enunciation in the Smriti Chandrika can be safely applied, except 


perhaps by way of analogy, to explain a dubious or indeterminate phrase or term | 


in the Mitakshara. 
No canonical authority can be attached to the rule laid down by Subodhini. 
Quaere : if Harrington’s view with the regard to the continuation of each line 
of heirs to the seventh degree can be accepted as it contravenes the rule of Manu. , 
It is usual where a difference of opinion arises in the same court to refer the 
point to a Full Bench and the law provides for such contingencies. 
1 ‘It is undesirable to introduce the opinion of a learned Judge who is nota party 
to the judgment for the purpose of enforcing the conclusion arrived at. 


Appeal from a judgment and decree of the High Court at 
Allahabad dated July 6, 1912, affirming a judgment and decree of 
the Subordinate Judge of Moradabad, dated June 23, 1910. 


The facts of the case have been sufficiently set forth in their 


Lordships’ judgment. 

DeGruyther, K. C., (with him Dunne) for the appellants çon- 
tended that the whole question was what the Mitakshara said cn 
the question of succession. In 1881 the Madras High Court-in 
Surayya Buktha v. Lakshmi Narasamma 2, decided that paternal 

` uncle’sson came before brother's son, The Allahabad High Court 


in Kalian Rai v. Ramchendra 8, took the contrary view. The 


"Madras High Court in Chinnasami Pillai v. Kunju Pillai 4 con- 
firmed their former view of the law. In 1912 the matter came 
again before the Allahabad High Court, The Bombay decisions, 
viz., Rachava v. Kalingappa 5, and Kashibai v. Moreshwar Raghu- 
nath 6, had nothing to do with the question. In Calcutta there was 
no decision on this point. The result was that Madras rulings were 


1 direct conflict with Allahabad rulings. There was no authority | 


r reading “son” ds “ grandson and great grandson ”, 


1. (1870) 18 Moo., I. A. p. 872. 2. (1882) I. L. R. 5 M. 291. 
3 (1902) I. L. R. 24 A. 129. ` 

4. (1911) I. L. R. 85 M. 152 ; s. 0. 21 M. L. J 856. 

5 (1892) I. L. R. 16 B. 716. .. 6 {1911) I. L. B..85.B, 389. 
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In the Mitakshara ‘son’ did not include grandson ; Subodhini, 
Apararka, and Vaijayanti are no authority on the Mitakshara. 
The former is a Commentary on Yajnavalkya. 

Mr. Ameer Ali.—The whole law is from Yajnavalkya. 
Apararka is also a Commentary on Yajnavalkya. 

Jolly dealing with Apararka said that certain matters peculiar 
tothe Bengal School could be traced to Apararka whose view 
was to attach importance to oblations. This view was not 
accepted by the Mitakshara which was based upon propinquity. 
The Commentary by Nanda Pandita the author of Dattaka 
Mimansa, was directly opposed to the Mitakshara. Smriti Chan- . 
drika said that this Chapter was included by Subodhni. 


Mr. Ameer Ali.—The whole question is as to who. is the 
nearest sapinda. Harrington says that the construction of sapinda 
in Subodhini is general. 


Reference was made to Kureemchand Gurain v. Oodung\ 
Gurain 1 Ooshya Koer v. Nye Sookool 2, Bhyah Ram Singh v. 
Bhyah Ugur Singh 3, and Surayya Buktha v. Lakshmi Nara- 
samma 4. The Mitakshara did not in terms provide for son and 
grandson, but on principle they were included. Brother’s great 
grandson was not sapinda at all as he did not make the necessary 
offer. 

(Mr, Ameer Ali, referred to Rutcheputty Dut v. Rajendar 5) 
Harringion’s view was clearly wrong. 

Reference was made to Mit, Ch. II, Ss, 4 and 5; Lullubhoy’s ` 
case 6, Mayne on Hindu Law, p. 27 28, and para, 504. Jolly’s His- 
tory of Hindu Law, P. 13. Mandi P. 8380. ee 
Sec. 11. 

Sir Robert Finlay, K. C., (with him Dube) for the respon. 
dents contended that as the rule in Sec. (5) referred to the descen- 
dants, it was absurd that three descents should not be taken from 
grandfather. The Madras cases showed that they were bse on 








[Sir Robert was stopped in the middle of his argument and 
DeGruyther said that that he had already said what he had to sa 
on the point and could add nothing to it. ] 





1. (1866) 6 W. R. 158. _ 2. (1870) 14 W. R. 208. 
8. (1970) 18 M. I. A. 373, 4, (1882) 5 M. 291. 
5. (1889) 2 M.I. A. 20%, 205. 6. (1881) L. R. 7 I. A. 284. 
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The judgment of their Lordships was delivered ‘by - 


‘Mr. Ameer Ali.—The question for determination involved in 
this Appeal is one of “considerable importance under thë Hindu: 
Law, and relates to the order of succession under the Mitakshara 


as expounded:in the Benares School, among the collateral kindred 
belonging to the same paternal stock as the deceased. ` 


The suit out of which the Appeal arises was brought by’ the 
Appellant Budha Singh alias Chaturi Singh to establish his right 
as the nearest reversioner to the estate of one Saheb Sahai, who 
died in 1878, without leaving any male issue. Saheb Sahai was 
a minor and unmarried at the time of his death; his mother, 
Rani Kishori Kunwar, who survived him, accordingly came into 
the possession of his estate, which she held for nearly 34 years. 
She died in 1907, when the succession opened to the male colla- 
terals of Saheb Sahai. 

- The following genealogical table, on which both the courts 
in India have based their judgments, will explain the relative 
position of the parties to this action :— 





Nainsukhmal 

re AS A 

Nirpat Singh Kunjlal 

Ka eae : 

Pura Singh Raja Gur Sabai Buddha Singh 
| -+ Rani Kishori Kunwar alias Chaturi Singh, 
Buddha Singh (wife) Plaintiff No. 1. 

Laltu Singh Saheb Sahai 
Defendant No. 1. the propositus. 


The plaintif, Buddha Singh, is thus the grandson of Nain- 
sukhmal, the great-grand-father of Saheb Sahai, whilst the defen- 
dant Laltu is the great grandson of Saheb Sahai’s grandfather, 
Nirpat, and the grandson of his paternal uncle, Pura. The 
plaintiff's contention-is that under the law of the Mitakshara 

, he has a preferential title to the inheritance of Saheb Sahai as 
against the defendant; who is admittedly in possession of the 
deceased’s estate since Rani Kishori’s death. Hé bases his right 
the following text of the Mitakshara:—“On failure of the 
ather’s descendants the heirs are successively . the paternal 
aie are the paternal grandfather, the uncles and. their 
s.” 1 And he contends that the expression “sons” occurring 
this verse must be strictly. construed; and so construed,.the 
a, Colebrooke’s translation, Chap. II. Sec. Viv. 4. 
9 
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devolution of. the inheritance in :Nirpat's line ceased ‘with 
his grandson, Buddha, and did not; come down to'his great- 
grandson, the defendant Laltu, and-that after Buddha, by virtue 
of the immediately following verse he, as the grandson.of thé 
greai-grandfather ofthe deceased has become. entitled to the 
estate. Their Lordships will refer presently a littlé. more fully to 
this text and examine its meaning by. the light of other texts. 

Both the courts in India have held against the pat 
claim ; hence this appeal to His Majesty in Council. A 

The learned Judges of the Allahabad High Court ih two 
separate and able judgments have exhaustively reviewed. the 
authorities bearing on the subject, and as their Lordships agree 
in the main with their deductions and the conclusion at which 
they have arrived on these deductions, they find themselves 
relieved of the necessity of discussing the law in any detail, 

The Mitakshara of Vijnaneswara, who flourished about the 
end of the eleventh and the. beginning of the twelfth century of 
the Christian era, purports to.be a commentary on the Institutes 
of Yajnavalkya. Vijnaneswara analyses and discusses the text 
of his Sreat predecessor, .often at considerable length, explains 
the meaning of recondite passages, supplies omissions and recon- 
ciles discrepancies by frequent reference to other old expounders 
of the law. The best example of his treatment of . Yajnavalkya’s 
text is tó be found in the commentary on the rule relating 
to the succession to the estate of a person who ‘dies without 
leaving any male issue.. After stating that the right of “ sons, 
principal and.secondary ” to “take the heritage” had been already 
shown, he proceeds to quote the rule of -Yajnavalkya declaring 
the order of succession in their default, which runs thus 1 :—“The 
“ wife, and the daughters also, both parents, brothers likewise, and 
“their sons, gentiles, a pupil, and a fellow-student: on failure of 
“the first among these, the next in order is indeed heir of one who 
“has departed for heaven leaving no male issue. This rule extends 
“to all persons and classes.” 

Mr. Mandlik’s rendering of these two slokas of Yajnavalk 
is more literal and is as follows 2 :— l 


“The wife, daughters, both .parents, brothers and likewise, their so 
“ gotrajas (gentiles); bandhus (cognates); a pupil and a fellow-student. Oft 
on failure of the preceding, the next following i in order is heir to the estate o 


1. Mr. Colekbrooke’s translation of the Mitakshara, ‘Chap. IL, Sec;-I 
2. Mandlik’s translation of the Institutes of Yajnavalkya, p. 220, vv. 
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“who has departed for:heaven, leaving no putra. This ie iii to all (males, P. C 
“ whether belonging or not to the four) classes,” ; een 
The compound word aputra, occurring in Yajnavalkya’ s. Tinga 
text has been rendered by Mr. Colebrooke as “leaving no. male 
y 8 z Laltu: a: Singh. 


issue”; by Mr. Mandlik as “leaving no putra.” He was s 
evidently anxious to avoid any English synonym, as the word dar. Amect 
putra here, according to all the commentators, conveys a larger- 
meaning than is: usually implied by the term “son.” The 
Viramitrodaya says clearly that the word “sonless,” which is 
the literal equivalent of aputra, signifies “ in default of son, grand- 
son and great grandson,” 1, that, in other words, it comprehends 
three degrees in the direct line of descent. In fact, it is not 
disputed at their Lordships’ Bar ‘that'the word putra as used in 
relation to the last owner’ signifies and includes son, grandson, 
and great-grandson, What is contended for is that the same 
word in ‘connection with other relatives, such as brother, uncle or 
grand-uncle, must be construed’ in a restricted and literal sense, 

The Commentary of Vijnaneswara on the above-qioted 
slokas of Yajnavalkya, extends over several sections in Mr, ` Cole- 
brooke’s ‘translation, and’ makes the work” more a digest than a 
meré commentary. In Section I of Chapter IT the author deals’ 
exhaustively with the right of the widow to inherit the estate of 
“one who has died aputra.” Her right of succession is ` depend“ 
wut on his leaving no male issue to the third degree, In paragraph 
3 the word putra is used again in the same generic sense. After 
treating of the rights of daughters and parents in Sections II and 
IIL respectively, he deals in Section IV with the succession of 
brothers and “their sons.” Here, again, the word putra i is used, 
whether in the literal or in an extended sense is a matter for 
consideration, 4 

- Section V relates to the right of collateral kindred of the 
same paternal stock or gotra, and therefore called the gotraja, to 
take the inhcritance of the aputra in default of “brothers sons,” 
Admittedly both the plaintiffand the defendant are Saheb Sahai's 
atrajas., Reference, therefore, is necessary to the rules embo- 
jed in Section V. 
It is to be noted here that Mop: word pira or more correctly 
put-tra, which lterally means “one who releases from hell 
(put); .is, used by: :Vijnaneswara at the very beginning of his 

1. Chap. III, part I, v. ii., Shastri Golap Chunder Sircar’s translation, p 154, 


[A 
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BO Book on Inheritance. In para. 3, Section I, Chapter I, describing 


Biiddha the two kinds of property (daya, wealth) to which rights of inheri- 


Singh tance attach, viz. the “unobstructed,” and “ obstructed,’ he 
sdiiu:Singh.. speaks thus of the latter class :— l 
Mr; Améér * but property devolves on parents (or uncles) and brothers and the rest, upon the 

Ali. ** demise of the owner if there be no male issue, and thus the actual existence of a 


“ son and the survival of the owner are impediments to the succession; and on 
“ their ceasing the property dovolves [on the successor] in right of his being uncle 
‘or brother. This is an inheritance subject to obstruction.” 


_ And then comes the significant passage:—“The same holds 
good in respect of their sons ” and other descendants,” meaning, 
clearly, the sons and descendants of uncles and brothers, And 
this is the construction which Balambhatta, one of the best known 
commentators of the Mitakshara, appears to have put on these 
words. 

As pointed out in the case of Ram Chandra v. Vinayak 
Venkatesh 1, the right of collaterals to succeed to the inheritance of 
a deceased person is based on the ruleof Manu, which has been 
translated differently by different writers, but which in substance 
amounts to this, that the estate of a deceased goes to his nearest 
sapinda. The right of collaterals, therefore, is dependant on the 
existence of the sapinda-relationship between the propositus and 
the claimant. It is now well settled by the decisions of this 
Board that under the Mitakshara 2 the sapinda relationship 
arises “ between two people ‘through their being connected by 
particles of one body,” viz., that of thecommion ancestor, in 
other words, from commiunity of blood in contradistinction to the 
Dayabhaga notion of “community” in the “offering of 
religious oblations.” But, as will be shown later on, the Mitak- 
shara, whilst holding that the ‘right to inherit does not spring 
from the right to offer oblations, does not exclude it from con- 
sideration as a test of propinquity or nearness of blood. 

Mr. Colebrooke has, in his wang lanon of Section V, errone- 
ously rendered the word sapinda as “ relations connected ‘by 
funeral “ oblations,” and samanodakas as those connected by 
“libations of water,’’ which has led to some confusion of ideas 
Their Lordships, therefore, propose to follow the translation whic! 
was before this Board in Lullubhoy’s case. 

“4, (1914) D. R. 41 I. A. 290. s. c. 2T M'L. J. 888, ` 


2. Dullubhoy Bappoobhoy v. Casibai and others, (1880) L, R. 7, I. A. ala, 
Ramachandra Martand v. Vinayak Venkatesh, 





PART XIt.| , .THE MADRAS LAW. JOURNAL REPORTS. 441 


': The first paragraph stands thus: “If there be no brother’s 
sons gotrajas share the estate. Gotrajas are the paternal gtand: 
mother and sapindas and samanodakas, ” 

‘Their Lordships understand that the word rendered “sons ” 
in this paragraph is putra in the original. Then follows paragraph 
2, in which: Vijnaneswara develops the position of the grandmother 
in the following terms :— 

“In the first place the paternal grandmother takes the ance The 
“paternal grandmother's succession immediately after the mother was seemingly 
“ suggested by the text before cited. ‘And the mother also being dead, ‘ the 
“ father's mother ‘shall take “the heritage’ ” (Section 1, paragraph 7). No place, 
“ however, is found for her in the compact series of heirs from the father to the 
“ nephew, and that text ( ‘ the father’s mother shall take ‘ the heritage’ ) is inten- 
“ ded only to indicate her general competency for inheritance ; she must, therefore, 

* of course, succeed immediately after the nephew; and thus there is no contradic- 
t tion.” 

Para. 3 then states in general terms that after the grand: 
mother the sapindas of the same paternal stock, viz., “ the pater- 
“nal grandfather and the rest inherit the estate, for bhinnagotra 
“ sapindas (i. e. sapindas belonging to another stock are indicated 
“by the term bandhu “ (dealt with in Section VI). 

Paras. 4 and 5 deal specifically with the succession of the 
samanagotra sapindas and run as follows :— 

t (4) Here on failure of the father’s descendants the. heirs are successively 
“ the paternal grandmother, the paternal grandfather, and their sons.” 

“ (6) On failure of the paternal grandfather’s line, the paternal great-grand- 
‘* mother, the great-grandfather, his sons and their issue, inherit. In this manner 
“ must be understood the succession ofthe Samanagotra. sapindas.” 


It is clear from the observations of ‘both Mr. Mandlik and 
‘Dr. Jolly 1, that Mr. Colebrooke in’ his- translation of para 5 has 
‘omitted towards the end the important words “up to the seventh, ” 
which makes a material difference in the sense of the passage. 

Mr. Mandlik translates the last sentence as follows: “In 
-this manner up to the seventh |sapinda] the taking of wealth by 
“the samanagotra sapindas should be known.” Only instead of 
“the expression samanagotra, which is in the original, he uses the 
‘abbreviated term sagotra. 


Para. 6 then provides as follows :— 
“6. If there be none such, the succession devolves on samanodakas, and ikan 
“ must be understood to reach the seven degrees beyond sapindas, or else as far as 
‘the lmit of knowledge und name extend, Accordingly Vhrat Menu says : 
t: The relation of the sapindas ceases ‘with the seventh person, and that of 
.“ ‘samanodakas extends to the fourteenth degree, or as some affirm, it ‘reaches as 
" “the memory ‘of birth and name ' extends.’ This js signified by gotra.” 












1. Mandlik’s Hindu Law, p. 379; Dr. Jolly’s Tagore, Law Lectures, p.124, . 
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It is contended on behalf. of the appellant on the strength of 
these several passages that the word “son” used in’ conjunction 
with brothers must be literally construed, for otherwise, it is 
‘urged, the position assigned to the grandmother in. the order of 
succession would: be displaced. The effect of this argument 
(which by parity of reasoning must apply also to uncles), if well 
founded, is that the succession in the father’s or grandfather's 
line must cease ipso facto on the failure of decendants of the 
second degree, and the inheritance must be diverted to another 
line ascending first to the female ancestor. 


In their Lordships’ opinion it begs the very question which 
they have to determine, v2z., in what sense Vijnaneswara has 
used the term “son” in these passages ; and that question can be 
answered only first by examining his own method of employing 
the word, and secondly, by inquiring in what sense other Hindu 
jurists of the same school or cognate schools have understood the 
expression. Before proceeding with their examination of Vij- 
naneswara’s own words, their Lordships desire to make-one 
observation, as it strikes them, ee the pees of the grand- 
mother in his scheme of succession. 


In Yajnavalkya’ s rule, already quoted, to which Vijnaneswara 
refers as “ the compact series of heirs,” the paternal grandmother 
is not included as an heir. Vijnaneswara finds a place for her 
among the gotraja, on the authority of an enunciation of Manu, 
which he quotes in para. 7 of Section, I, Chapter II, and which 
runs thus: “ Of a son dying childless the mother shall take the 














“shall take the heritage. ad . 

-According to Manu, then, if -his -words are to be literally 
construed, the paternal grandmother would take immediately after 
the mother. This difficulty Vijnaneswara himself recognises ;.in 
order to reconcile the conflict between Yajnavalkya, who omits 
the grandmother altogether from his “ compact series of heirs,” 
and Manu, who would place her.-directly after the mother, he 
places her somewhat arbitrarily, as Mente: West and Buhler ‘als 
indicate, after the “brother’s sons.” The question, howeve 


solved only by a. less free translation than Mr. Colebrooke’s. 
Anyhow, the meaning to-be attached to the word “sons” is-left 
subject to explanation.. - - 
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: Now, in paragraph :1 sol Section V, where- Vijnaneswara’ 


ses 


says “if there be-not even “ brother’s sons,” the: word used is 
putra ; in paragraph 2, where the grandmother’ s place is declared, 


the expression employed is brother’s suta, a synonym of’ putra.;. 


In paragraph 4 again the word putra appears to be used in. :con-, 
nection with uncles. In paragraph 5, where the expression“ his 
sons and their issue” occurs, the original words are said to be tat 
putras, “his sons,” and tat sunavas, 1 “their sons.” A; 

The word “descendants” .in Mr: Colebrooke's-translation 
is in the’ original “ santana,’ which -means race, lineage, 
or posterity, and is still used among Hindus to mean male 
progeny without limitation. : Mr. Justice ‘Telang construes it 
as meaning “continuation”; Rachana v.. Kalingappa 2, other 
learned Sanscritists: interpret it- to “signify “an uninterrupted 
series” [of progeny or heirs]. Their Lordships have no doubt 
that Vijnaneswara has-used it ‘inthe “sense of lineal’ male descen- 
dants. - Sunavas; translated EPs Mr. Colebrooke as “issue”, connotes 
the same idea. ey a 

Having-tegard:to the fact that this a jai, whose gial 
acumen judging from-' his: work seems to have been remarkable». 
has used the term putra in- previous parts of his book on inherit- 
ance in a compreherisive and generic sense, their Lordships find 
it difficult to conceive why he should arbitrarily and without any 
explanation have used the word towards the end in quite a different 
and restticted‘sense, or’ why, if his intention was to confine the 
descent in the case ofthe collaterals to the actual sons of brothers 
and uncles, he did not employ terms which would have exactly 
conveyed his meaning, such ‘as atmaja or auras, which, their 
Lordships understand, mean “son of one’s: loins 3,” Nor can 
their Lordships appreciate the argument that the meaning of such 
words as santana and sunavas, which mean lineal male progeny 
without limitation, should be arbitrarily cut down to two degrees. 

There seems to be great force then-in Sir Robert Finlay's 
rontention that the limitation is to be found elsewhere.. The 
ule of Manu supplies one limitation :—‘‘ To three (ancestors) 
“water must be offered, to-three funeral cake is given, the fourth 





1, .Plural of sunu. “‘oftspring”—Swnu is is, the ne old Tndo- -Aryan word * whioh 
survives in the English *' son.” S : < 

2. (1892) LL.R. 16 Bom., p. 716. 

8. See Mandlik, p. 880; and Sutherland’s transl of the Dattaka Mimansa, 
(Stoke’s Hindu Law Books, p. 547). f 
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“ (descendant is) the giver of these (oblations), the fifth- has no 
“connection with them 1.” -The other is deduced by Mr. Har- 
rington See Rutcheeputy Dutt Jha v. Rajunder Natrain Rae 2, 
the well known author of the “Analysis,” and one of the most 
erudite judges of the old Sudder Court of Bengal, from the 
enunciations of Vijnaneswara himself in paragraph 6, Section 
V, where he declares that the succession of the samanagotra 
sapindas extends “in this manner” to “the seventh degree.” It is 
not necessary in their Lordships’ opinion to examine the force of 
the criticism that has been levelled at Mr. Harrington’s construc- 
tion of Vijnaneswara’s dictum, for if the view based on Manu’s 
doctrine or rule be well-founded, as the High Court has considered 
it to be, it would be sufficient to dispose of this appeal. 

In this connection their Lordships desire to make another 
observation. If it be correct, as has been suggested, that the 
words putra-pautra (“son-grandson”) used by Vijnaneswar. in 
Section I, Chapter I, did not comprehend originally a great- ` 
grandson, but that it has been included by the commentators, as 
the Viramitrodaya shows, on the strength of analogical reasoning, 
then, in their Lordships’ opinion, the objectian to the High Court’s 
reading of the text, based on the necessity of strict adherence toa 
literal interpretation, loses considerably its force, and the Courts 
are compelled to resort to other texts to extract the meaning of: 
undefined expressions. 

Tarning now very briefly to the other authorities to 
which their Lordships’ attention was called, they observe that 
Apararka, another scholiast of Yajnavalkya, who flourished 
about a century later than Vijnaneswara, dealing with the 
same text, on which the author of the Mitakshara has commented 
at such length, construes, as pointed out by the High Court, 
the expressions “ brother’s sons” and “uncle’s sons” in a wider 
sense. That Apararka’s authority isacknowledged by the exposi- 
tors of the Benares School is clear from the fact, to which’ 
Mr. Mandlik refers, that Visweswara Bhatta, the author of the 
Subodhini, a commentary on the Mitakshara, has used Apararka’ g 
work among others for the compilation of his Madanapariata. 
Parts of Apararka’s treatise and of the Madanaparijata have bee 
translated by Dr. Sarvadhikari and are to be foundin his Tagore 
Lectures for 1880. . . 


“1. “Sacred Books of the Bast,” Vol. XXV., v. 186, p. 36, , 
2. (1829) 2 Moore’s I. A., p. 153. : mS 
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Nanda Pandita, “ an esteemed writer of “the Benares School,” 
and the author of the noted work on the Law of Adoption, called 
the Dattaka Mimansa, a standard treatise among the followers’ 
of the Mitakshara, has written commentaries both on the-Mitak- 
shara as well as on the Institutes of Vishnu, a predecessor of, 
Yajnavalkya, who is frequently quoted by Vijnaneswara. .: Im 
this latter work, called the Vaijayanti, in giving the order 
among the sagotras, he states that “in the father’s line, .om 
the failure of the brother’s.son, the brother’s “sows son is 
heir.” And he bases this rule on the prescriptions of Manu 
already quoted. It isto be noted that this writer, who must 
have had Vijnaneswara’s words in his mind, certainly did not 
limit thè term putra to two degrees. Varadaraja, whose autho- 
ority is said to be great in Southern India, and whose enun- 
ciations appear to be received with respect also by the expounders 
of the Benares School, has given expression to the same view. 
Vidyabhusan Shama Charan Sarkar, a learned Hindu scholar who 
for many years held the post of principal Oriental Interpreter 
in the High Court of Calcutta, and at one time accupied the chair 
of Tagore Law Professor in the Calcutta University, also deals 
with the subject in his well-known work called. the Vyavastha 
Chandrika, 

This learned Hindu writer states in Principle 153 that “a 
brother's grandson “ succeeds in default of a brother's son,” and 
refers to the decision of the Calcutta High Court in Kureemchand 
Gorain v. Oodung Gorain 1, without taking any exception to its 
correctness. In the note to the Principle he stated the reason 
why the brother’s grandson succeeds on failure of a brother’s son 
in these words: “ Because the term brother’s son is inclusive also 
“of the brother’s grandson, and because he is sapinda and the 
“nearest of the persons understood by the term gotraja.’ "The 
significance, however, of the statement lies in the question which 
Shama Charan Sarkar propounds in the footnote: “It may be 
“ asked that when in law the term ‘son’ (put-tra) is inclusive of 
“the grandson and great-grandson, why then the term ‘brother's 
“son” does not include also the “brothers great-grandson’ ?” 
The answer which he gives to his own question is both interest- 
ing and instructive. “The answer is, ” he says, “that in ‘law 
“calculation is made from the son of the common ancestor, 


1. (1866) 6 W. R. p. 158, 
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BIG: “which here is the father of both the deceased and bis brother, 
Badana “Consequently the term ‘son (of that ancestor) is inclusive of -his 
Singh -“ great-grandson, who is the brother’s grandson:”  - se f 
mlbu "Singh Dr. Raj Comar Sarvadhikari whose . authority as an expoun- 


Mr: Amig der Of the Hindu Law has been recognised by the Calcutta High 

‘al. “Court and this Board, in his Tagore Law Lectures gives emphatic 
expression to the view that the word “son” includes three degrees 
of descendants. 


Devananda Bhatta, the. author of the Smriti Chandrika, 
whose doctrines, however, are not recognised in Northern India, 
holds the contrary opinion; and Visweswara Bhatta in the 
Subodhini certainly appears to say that the father’s line ceases 
with the brother's son; and probably the same meaning is to be 
attached to his statements in the Madanaparijata. With regard 
to these two writers, their Lordships deem it necessary to observe 
that Devananda Bhatta, who is supposed to-have been a con: 
temporary of Apararka, admittedly differs from the author of the 
Mitakshara in several essential rules of law. It seems, to say 
the least, doubtful whether an enunciation in the Smriti Chandrika 
can be safely applied, except perhaps by way of analogy, to explain 
a dubious or indeterminate phrase or term in the Mitakshara. 
The Subodhini stands on a different footing ; it no doubt professes 
to beacommentary on the Mitakshara, but it is equally clear 
that in several instances it diverges from the acknowledged inter- 
pretations of its doctrines. The views of Visweswara Bhatta and 
Devananda Bhatta have’ been propounded with much force by 
Mr. Mandlik and Golap Chunder Shastri, both of whom take 
their stand on the literal construction of the word putra. This 
thesis has been elaborately worked out by the former writer, but 
in substance it amounts to this, that as Vijnaneswara has used the 
expression “son ” in conjunction with “ brothers ”.and “uncles ” 
dit must be restricted to their direct male issue, and no extension 
of its meaning is permissible. 

"Their Lordships agree with the High Court of Allahabad 
that this reasoning proceeds on a very narrow basis and materially 
ignores the chief ground on which the opposite doctrine is based 
Dr. Raj Comar Sarvadhikari’s construction appears to them t 
rest on a logical foundation, and his views seem to be consistent 
and clear. In effect he says that the Mitakshara propounds a 
definite scheme’ of suecession; lineal’ male descendants of the 


= |, 
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at v 


deceased owner down :to WAN the' third degree; who con- 
stitute the first class of propiijquotis relations (the nearest sapindas) 
inherit in succession: in the first instance. In'their default the 
widow and daughter take ‘by. express ‘provision of the law. The 
daughter's son comes in similarly.: In their absence the inheri- 
` * tanée ascends ; each ascending line begins with a female, and each 
has'to be exhausted ih accordance with the -rule-of propinquous 
sapinda- anga before the next in order can take; so that 


f then the- paternal : andaa and the -paternal and father, 
and “ their three successive déscendants ” come: next, and so on. - 


| It may be noted feie that two recent -Hindu writers of 


fodiens in the Caloutia University, and is one of. the translators of: 
2 “The Sacred Books of the Hast,” are in: substantial agreement 


with Dr. Raj ae Barvadhikàri. [eee 


one side and that of Madras o on the other. - The-latter High Court 
has upheld the narrow construction propounded by the Smriti 
Chandrika and the Subodhini, and though it „purports to confine 


has. a wider application and deserves, therefore, careful attention. 


8 . Their Lordships do not;.consider .it necessary to refer: 
to, the earlier decisions of. the Sudder Dewanny Adalut of the 
North-West Provinces; they think it sufficient to treat. the judg- 
ment of Mr. Harrington in Rutcheeputty Dutt Jha 2, as a starting 
point in the current of decisions in Northern India. The question 
at issue in that case related to the right.of bandhus or cognates 
under the Mitakshara to the succession “toa deceased person in 


| its interpretation to Southern India, the opinion it has expressed, 














question examined exhaustively the. meaning of the word putra, 
and came to th? conclusion that it had been used by Vijnaneswara 
in a generic sense. His J udgment was affirmed on appeal to 
is Board ; and there appears: to be no challenge of his interpre- 
tion of the law. ‘It again: received the approval of this Board 
in Bhyah Ram Singh v. Bhyah Ugur’ Singh 3, Perhaps Mr, 


the Hindu Law, p. 444 ; Mr. Jogendro CHunder Ghose, Hindu Law, p. 119. 
3, (1829) 3 Moo., I. A., p. 158. . 3. (L870) 18 Moo., I. A., p. 878; 


| the presence of a gotraja. Mr. “Harrington in dealing with ‘the, 


1. Dr. Jogendra Nath Bhuttacharjes, M. A., D. L., in his commentaries on” 
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Harrington’s view with regard to the continuation’ of each line of 
heis. to the seventh degree is open to the objection that it con- 
travenes the rule of Manu. - As already observed, their Lordships 
do mot; however, consider it necessary- for the purposes of the 
present case to consider whether the BENG suggested by” him 
is correct or not. : . ; a 


“In Kureem Chand Gorain v. Oodung Gorain 1; also the exact 
point in issue was not identical with the. one involved here, but 


. Mr. Harrington’s construction of the word putra was accepted; 


and it was held that, in the scheme of the Mitakshara, the term 
“ brother’s son” includes “brothers grandson.” 


In Kalian Rai v. Ram Chunder 2, the poii at issue directly 
concerned the position of. the brother's grandson in the line of . 
descent, and the learned Judges of the Allahabad High Court 
(Burkett:and Chamier, JJ.) came to the'conclusion that under thé. 
law of the Mitakshar'a, as accepted and-expounded in the Benares 
School, the brother’s grandson had the right of succession to the 
deceased before it ascended to the second line, viz., the grand- - 
paternal line. ' 


This decision has been followed i in the case under appeal. 


- In the Bombay Presidency also the doctrines of the Mitak- 
shara are recognised subject to:the interpretation of the Vyvahara 
Mayukha of Nilkantha Bhatta, and although on many points 
there is considerable divergence between the Benares and Maha- 
rashtara Schools, as regards the question involved in the present: 
case, one decision at least of the Bombay High Court indicates an 
agreement with the Allahabad High Court. 

Mr. Justice Telang, a Sanscritist of high order, in Ranchava 
v. Kalingapa 8, explains thus the order of descent’ among the - 
gotrajas (enunciated in Chapter II, Section V, paragraph ‘4-5 of 
the Mitakshara), although; as he points out, each’ ascending line 
begins with a female (gotraja) ancestress. * 4 

“ In the Mitakshara, Chapter IT, Séction V, pl. 4-5, it is laid down, that the . 

“ propinquity of gotrajas is to be determined by lines of descent—that‘is to say, the 
“ inheritance is to 80 first in. the line” (the word in the originalis santana literall 
“ continuation ”) “ of the paternal grandfather, then in default of any one in tha 


“line, of the paternal Saban ae then of the paternal great- -groat grand- 
“ father, and so forth.” . ; A h 















1. (1866) 6 Cal. Weekly Reporter (1866), p. 168. 
2, (1902) I. L. R., 24 All.,.128.- 8. (1892) I. L., 16 Bom.,-716, -- 
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The Madras High Court in two cases, named respectively 


Suraya Bhukta v. Lakhshminarasamma 1, and Chinnasami Pillai > 


v: Kunia Pillai 2, has held, as alteady stated, the direct opposite, 
The ratio decidendi in both judgments, which are elaborate and 
closely reasoned, is of a two-fold character; in the first place the 
learned judges say that when.a word purports to bear two mean- 
ings, one primary, the other secondary, it must.be understood in 
the primary sense unless there is anything in the context to 
show that it was not used in that sense.: Im tke second place 
they seem to consider the opinions of Devananda Bhatta and of 
Visveshwara Bhatta in the Smriti Chandrika and Subodhini 


respectively as conclusively showing that the Mitakshara must, 


be taken to limit collateral descent to two degrees in each line. 
Their Lordships have already made their remarks. on these two 
authorities; they do not feel disposed to attach any canonical 
authority to the rule of the Subodhint. Curiously enough there 
is no reference in either of the Madras judgments referred to 
above to a previous decision in Parasara Bhattar v. Rangaraja 
Bhattar 3, of the same court to which Turner, C. J., was also a 
party. In that case the rule of the Smriti Chandrika was not 
accepted nor was the literal construction of the Mitakshara 
followed. -Itis usual in such cases where a difference of opinion 
arises in the same court to refer the point toa Full: Bench, and 
the law provides for such contingencies. _Had that course been 
followed their Lordships would probably have had more detailed 
reasoning as to the change of opinion on the part at least of one 
judge. J kk : A 

In Suraya Bhukta the judges say they had consulted their 
“earned colleague, Mr. Justice Muttusami Ayyar,” and acknow- 
ledged their obligations to him for his ‘assistance. Their Lord- 
ships cannot help remarking that it is an undesirable course, 
hich has not been approved of by this Board, to introduce the 
inion of another judge nota party to the judgment for the 
rpose of enforcing the conclusion arrived at. ‘The recorded 
inion of Muttusami'Ayyar, J., would have been of great 
e had he been associatedi.n the ‘decision. 
However, the two Madras decisions have received the respect- 
l consideration of their Lordships. They have already given 


1. (1881) I. L. R., 5 Mad., 291. 7 
2. (1910) I. D. R., 35 Mad., 152. s. o. 21 M. L. J. 856. 
3. (1880) I. L., 2 Mad., 202. 
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reasons for holding that in the Mitakshara; as expounded ih the 
Benares School, the word putra and its synonym employed-by 
Vijinaneswara in connection with brothers and uncles must be 
understood in a géneric sense as in the case of the deceaséd:owner, 

and that the descendants im each ascending line, up to the fixed 

limit, should be exhausted at any rate to the third degree ‘before 

making the‘ascent to the line next in order of succession. 

It seems to their Lordships that there'is another ground on’ 
which the plaintiff must fail. ‘It. is admitted that the defendant 
confers greater benefit on the deceased by the offerings he makes 
to the manes of the common ancestor. ‘Now, it is absolutely clear 
that under the Mitakshara, whilst the right-of inheritance arises 
from sapinda-relationship, or community:oftblood, in judging of 
the-nearness of blood-relationship or propinquity among the 
gotraja, the test to be applied to discover the preferential heir is the 
capacity to offer oblations. Mitra Misra, the author of the 
Viramitrodaya 1, an authoritative commentary on the VLOTAAT < 
lays down this doctrine in express terns: He-says; “ when there’ 
‘tare many claimants to the heritage among gotrajas and the: 
“like 2, then the fact of conferring benefits on the -proprietor of: 
“the wealth by means ofthe ‘offering of oblations and the like. 
“only excludes those that do not confer such benefits.” “Dr. Raj 
“Comar Sarvadhikari. renders the last part of this passage thus :~ 
“The benefit. conferred on the late owner by the offering of- the, f 
“cake and the water determines the title to inheritance 3.” i 

In the case of Bhyah Ram Singh v. Bhyah Ugur Singh 4, 
the Board affirmed this rule in the following words: “When a - 
“ question of preference arises, "aå preference is founded on 

“superior efficacy of oblations, that principle must be oppas 
“to the solution of the difficulty. ” 

-For these considerations their Lordships are of opinion that 
the conclusion arrived at by the High Court is well founded, and 
this appeal should be dismissed -with costs. And IRI will 
humbly advise His Majesty accordingly. 

Solicitors for appellants :—Ranken Ford, Ford and Cheste 

Solicitors for respondents :—Pyke, Parrot .d Co. 

>- 1. Golap Chunder Shastri’s translation, p. 91, Chapter II, Part I, s. 28 a. 
2, Dr. Raj Comar Sarvadhikari construes ae word “like” as meaning 
““ other classes of heirs.” . 


8. Tagore Law Lectures,’ for 1880, p. 629. a z 
4, (1870) 18 Moore’s Ind. Appeals, p. 878. 
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IN: THE HIGH COURT OF JUDICATURE AT, MADRAS: 
5 2 Pregent:—Mr. J ustice Oldfield and Mr: Justice Tyabji; | 5 


Tiusi' Deva Rao alias Ananthaya, l A en - Appellant® ( Creditor.) 
Pandit Parameshraya and another ... Respondents. a 


: Provincial Insolvency Act IIL of 1907, Ss 46, 6, sub sec.-4 (c)—Appeal—Parties 
—Pr esentation of a creditor’s petition in the District Court after the prescribed time 
—Présentation within time in a Court not having jur isdiction—Validity of Limite 
tion Act 8.: 14. eee : 
C Inan appeal under S. 46 of the Provincial Insolvency Act, only parties directly 
affected by the appeal are.entitled to notice. : h ih T 
. Inre A Debtor (1901, 2, K. B. 854) followed. - | . ot 


. Held, accordingly, i in an appeal against an goder of adjudication by one of 
the creditors, that notice to creditors other than those on record. was, in the 
absence of special circumstances unnecessary. , 


S 14 of the Limitation Aot; does not’ ‘opply to pore “under tha Provineidt 
Tnsolvency Act. A : ae oot 


` . Where a oreditor presented an insolvency petition within 3 months of the’ 
act of insolvency in the Sub-Court which had no jurisdiction to entertain the 
petition, and on the petition being- ‘returned for presentation to the proper Court 
presented it in the District Court, when more than 8 months had expired from ths 
act of insolvency, ‘Held that the petition was out of time. ; 
Appeal from the order of fhe District Court’ of South Canara, 
in Insolvency Petition No. 3 cf 1912, 


_ B. Sttarama Rao; for appallant.. 


, ` H. Balakrishna Rao, for Soan 
The Court delivered the following 


. Judgment :—A preliminary objection has been alin by the 
respondent that the hearing cannot proceed, because no notice of 
the appeal has been given to the creditors, other than himself. 
S. 46 of the Provincial Insolvency Act, specifies the class of per- 
sons entitled to appeal. But no provision specifies those entitled 
o be made or whom the appellant is-obliged to make respondents, 
nd we can obtain no indirect guidance on the point by inference 
m other parts of the Act. “For it is not possible to hold ‘that 
other creditors of the insolvent, whether named or not named 
he petition and whether they have appéared at the adjudication 
oceedings or not, are necessarily parties, to whom general 
r special notice of the appeal should issue. We decide to follow 
the English Procedure stated in the English Order 58, Rule 2 (1) 

* A. A. O, No. $19 of 1912.. - - oi + 7 28rā October 1914. 
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(wide also In re A Debtor 1) and to hold that only parties directly 


affected ‘by the appeal are.entitled to notice. Ib has not- been 


shown that any special circumstances exist in consequence of 
which other creditors than those already on the record can be 
supposed to be so ane We therefore disallow the preliminary 
objection. 

i On the merits the learned District Judge was wrong in 
holding, as we understand him to have done, that the date of 


_ presentation of the petition was the date on which it was erro- 


neously filed'in the Subordinate Court before ıt was filed in the 
District Court. He.could doso only with reference to S. 14 
of the Limitation Act; and if has-been decided by this Court in 
Doraisami Aiyengar v. Minakshi Sundaram Aiyar 2, that the 
Limitation Act is not applicable to proceedings under this Act. 
As the petition can be treated as having been, presented on the 
date of its presentation in. the District Court, if has not been 
presented in conformity with S. 6 of the Provincial Insolvency Act 
within three months of the Act of Insolvency alleged in it. It 
is therefore’ liable to dismissal. The appeal is accordingly 
allowed, the petition’being. dismissed with costs as between the 
appellant and the lst respondent in both courts. The 2nd 
respondent, the Insolvent, will bear his own costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer and Mr. Justice Kumara- 
swami Sastri. 
Mailthi Hengsu and another ` Ne ... Appellants. 
: Vv. 


Soma and three others : . Respondents. 

Mulgeni—Prohibition against alienation~—No right of re-entry reserved—Agree- 
ment to surrender if land not required—No compulsion to surrender—Act V of 1884 
Lease silent as to payment of cesses by tenant—Lavndlord's right to recover half th 
cess from the tenant. 

Alienation of land by a Mulgeni tonant, who had agreed to enjoy the la 
without alienating it and to relinquish it if not required by him, does not indi 
a desire to relinquish the land. Such a clause does not work a forfeiture. 

Parameshri v. Vittappa Shanbogha 3, referred to. 

Act V of 1884 does not restrict the landlord’s right to half the cess from 4 
tenant to cases where the lease deed contains a provision to that effect. 


















* Sy A. 441 of 1918. ard August 1915. 
1. (1901) 2 K. B. 854. 2. (1914) 16 M. L. T, 246. 
3. (1902) LL.R. 26 M. 157. 
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“Second appeal from the dzcree of:the District Court of South 
Canara in. A, S. No. 133 of 1911, preferred against the decree of 
the District Munsiff of Puttur, in O. S. No. 289.0f: 1910. 

Suit for'arrears of rent and for half the -cesses paid by the 
plaintiffs on the land and. for a declaration that the sale deed in 
respect of the plaint land by the father of 2nd defendant in favour 
of the 8rd defendant was void as against: the plaintiffs .and for 
recovery of possession of the property on payment by‘ plaintiffs 
of the value of the improvements efected. Bath the Courts dis- 


missed the suit for possession on the ground that the -lease .did 


not contain a provision for re-entry. The claim for cesses. was 
disallowed on the ground tliat the parties had not provided for 
its payment in the lease. 

H. Balakrishna Raw.for the. Appellants.- —The suit is ; not 
for recovery of possession on the ground of for feiture for 
breach of covenant against alienation. It is based on the indé- 
pendent condition to surrender the land if not required by the 
tenant himself, It is to specifically enforce this condition. ` The 
sale by the tenant isa declaration that he does not. reguire the 
land.. The,lease in.this case -is -distinguishable from the lease in 
Parameshri v. Vittappa Shanbhaga !. There the tenant bound 
himself to'sell the improvements to the landlord alone if he relin? 
quished the land, He was not bound to surrender; there the tenant 
binds himself to surrender the land if he does not require the land. 
The clause is acondition as distinguished from a covenant, 
12 Q. B. 244. A 

The right to half the cess is conferred by the Act V of 1884 
and unless there is an agreement not to claim, is enforceable. 

B. Sitarama Rau for the Respondents. 

The Court delivered the following 







ompel the tenant’ to surrender the land on the strength of the 
lowing clause in the lease’ ‘deed’ (Exhibit 'A).—*“ If while 


Id land through posterity I find that I do not require the said 


alue of the improvements which I have Aiade thereon.” © -` 

In our opinion this clause does not ‘work a forfeiturs but i ‘is 
rather intended to secure for the tenant a right tò relinquish’ his 
1. (1902) I. L R.26M. 157. s. c. 12M. L. J. 189. _ 
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holding at his option. In fact the case in which the tenant alienates 
the land is in terms excluded from the conditions upon which he.is 
allowed to relinquish it. The ‘landlord therefore; cannot rely on . 
the fact that the land has been alienated: as indicating’a desire to’ 
relinquish and thus work the clause:to the tenant’s disadvantage 
when forfeiture does not follow from the act of alienation. We-do 
not see any material distinction between this case-and that dealt 
with in Parameshriv. Vittappa Shanbhoga 1, 

The second contention which is that the landlord is entitled 
to recover half the landcess from the tenant is a good one, 


‘Madras Act V of 1884 does not restrict this rizht to cases in 


which the lease deed contains a provision to that effect. 

We modify the decree by allowing Rs. 4-11-6 disallowed ` by 
the lower Courts and in other respects we dismiss the eooni 
appeal with costs. ; 

, Decree modified. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
` Present :—Mr. Justice Srinivasa Aiyangar. 
Samu a SANG -... Petitioner” ( Plaintif): 3 


Chidambara dayat As se ' Respondent (Defendant. ) 
Transfer of. Property Act, 9. 55 (2)--Mortgage- Debt. ‘transfer of —Covenant for 
title, if implied —Breach— Damages —Cause of action— Limitation Act, art. 116. l 
In the case of a transfer of a morbgage-debt there is no’ implied covenant ‘for | 
title so as to entitle the transferee to damages from the transferor, in casé the 
security fails for want of title in the mortgagor. Rg ha hie A 











The cause of action -for a suit for damages for breach of a covenant for title in 
the case of a conveyance, arises on the date of the execution of the conveyance. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of Mayavaram in S. C. S. No. 1805 of 1913. 

‘The plaintiff obtained the transfer of a hypothecation-bon: 
from the defendant by a registered sale-deed on 20-6-1906. Subs 
quently, he instituted O. S. No. 326 of 1906, on the file oft 
Court of the District Munsif of Tiruvalur, against ‘the mortga, 
and his representatives, for recovery of the amount of the bon 
The plaintiff obtained a decree for the sale of the hypotheca. O 
appeal, the District Ji udge held that the properties purported to 
have been hypothecated, did not belong to the mortgagor and 


® 0. R. P.-884 of 1914, ` 5th August 1915. 
1. (1902) L. L. R. 26 M.: 157.5. c. 12 M. L.J. 189. 








ł 
i 
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were not liable to be`sold in execution of the plaintiffs decree in 


O. S. No. 826 of 1906. On 19-10-1910, the High Court, on 
second appeal confirmed the decree of the District Court and 
dismissed. the plaintiffs suit. On 11-10-1913 the plaintiff in- 


stituted Small Cause Suit No.:1805 of 1913, onthe file of the 
Mayavaram ‘Sub-court, agdinst the defendant, for damages. for 
breach of warranty of title. The cause of action was alleged in 
the plaint to have arisen on 19-10-1910, the date of the High 
Court’s decree. The Subordinate Judge dismissed the plaintiff's 
suit. a : h 

. A, V. Visvanatha Sastri for G., S. Ramachandra Iyer for 
petitioner. 

A simple mortgage constitutes the taneler of an interest in 
immoveable property. (See S. 58 of the Transfer of Property Act. 
Appasami v. Scott 1 and Swami Iyer v. Krishnaswami 2.) The 
plaintiff is the transferee of that interest. He has the legal title. 
(See art.. 134 of the Limitation Act). In every case of a transfer of 
immoveable property there is a statutory covenant for title. See 
5. 55 (2) of the Transfer of Property, Act. This is so even where 
the transferee is aware of the defect in the vendor’s title, 
Subbar ayan. Rajagopala >, and Arunachella v. Ramaswami 4. The 
defendant had, himself no right to proceed against the hypotheca. 
He is therefore bound to compensate his vendee for the loss. 

K. S, Jayarama fyer for the Respondent. ` 

. The transfer in this case is only of the debt secured by the 
mortgage-bond. In effect it is a transfer of moveable property. 
Muniappa v. Subramania 5 and Nataraja Iyer v.. Subbiah Iyer’ 6, 
Under the English Law a mortgagee’ s interest is classed as 
personal „property. ‘See Ghose on Mortgages, pp. 71 and 72. 
There is no damage to the plaintiff as he could have proceeded 
against the person of the mortgagor in the prior suit. 

The Court delivered the following `° i 

Judgment :—The plaintiff obtained an assignment of a 


ortgage-debt, from, the defendant and sued the mortgagor for 
mortgage, amount. , That suit was dismissed on the ground 


at the mortgagor had no title to the mortgaged properties. 
hy the plaintiff did not obtain a personal decree: against the 
mortgagor is not explained. The ‘plaintiff brought the présént 


y (1884) I.-L. R. 9 T 5. - 2. (1886)-I-L.-R.-10 M. 169. - 
(1914) M. W. N. 4: (1914) 27 M. L. J.-517. 
4 (1895) I. L. R. is M. 487, a. = 6, (1911) 22M.L J 105, 
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action: in the Small: Cause side of the Sub-Court; Mayavaram, to 
recover damages for an alleged breach of a covenant for title. 
The 1st Court dismissed the suit and this application is to 
revise the decree of the first Court. Plaintiff contends that the 
mortgage is an interest in in1moveable property ; that the transfer 
was a sale of immoveable property and by virtue ofS. 55 of: the 
Transfer of Property Act, the defendant should be deemed to 
have contracted that the interest which he professed to transfer 
subsisted. 

A charge on land is undoubtedly an interest in immoveable 
property, and I will assume though there is a difference of opinion 
on this point, that for the transfer of such a charge, the: formali- 
ties required for the sale of immoveable property should be 


complied with. See Ramasami Pattar v. Chinnan Asari 1; 


Subramanian v. Perumal Reddi 2; and Sec. 8, Transfer of Pro- ` 
perty Act; Ghose on Mortgage, page 72 (ioti But I am 
not prepared to hold that there is an implied covenant for title 
on a transfer of a mortgage debt A transfer of a mortgage can 
hardly be regarded as a transfer of ownership of immoveable 
property. What is sold is primarily not the charge but the debt 
(Subramanyam v. Per «mal Reddi 2); ; and the rights of such a 
transferee are practically the same as those of a transferee of an 
actionable claim though a mortgage- -debt is not an actionable 
claim as.defined in the Transfer of Property Act. In a transfer by 
way of mortgage there is implied a covenant for title and the 
transferee of a mortgage gets the benefit of this covenant. (See S. 
65, clause (a) of the Transfer of Property Act). My attention 
has not been drawn to any case, Indian or English,.in which 
such a covenant was implied; on the other hand the case ‘of 
Marnham vw. Weaver 3, seems to assume that there is no such 
covenant. I agree with the Lower Court that.the plaintiff has “no 
cause of action against the defendant. Further the suit appear 
to be barred by limitation as the cause of action for a suit f 
damages for breach of a covenant for title arises on the executi 
of the conveyance. As however the question was not: ‘argu 
before me, I do not desire to express any final opinion on th 
question. I dismiss the petition with costs. 


















1, (1901) I. L. R. 24 M. 449. 2. 894) I. L. R. 18 M. 454. 
8, OL. T. 412 
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IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 


' Present:+-Mr. Justice Oldfield and Mr. Justice Sadasiva 
Aiyer. ` A A ; 


on 


Sri Rajah Inugahhi Venkata Raja ` Appellant * (1st Defendant 


Gopala Surya Row Bahadur. ` and Respondent). 
K, Basivi Reddi ` > a Respondent (Plaintiff and 
Petitioner). 


Receiver—Appoiniment of ~Decrez for sale on simple mortgage—Personal remedy 
barred — Mortgage —Power of Court to appoint receiver. 


Per Oldfield, J. (Sadasiva diyar, J. contra).—The Court has power to appoint 
a receiver of the mortgaged property where a decree for sale is passed on a simple 
mortgage, though the personal remedy is barred by limitation. 


Per curiam.—The fact that the mortgage being a simple mortgage, would not 
entitle the mortgagee to the possession of the property or its profits, is not in law 
a bar to the appointment of a receiver, . 

Appeal from the order of the Court of the Subordinate J Fudge 
of Cocanada, in Bl. A. No. 1370 of 1912 (O. S. No. 60 of’ JA 


B. Somayya, for appellant. 
P. Somasundaram, for respondent. 


The Court delivered the following 
Judgments:—Oldfield, J.—The order appealed against is one 
appointing a receiver. The lower Court's statement of the facts 


has not been disputed and I adopt it. Shortly, the respondent 


holds a compromise decree against the appellant for recovery by 
sale of mortgage property ; that property is heavily encumbered, 
and, if a sale were held at once, the respondent would not be 
likely to realise even a tenth part of his debt. He cannot bring 
the property to sale, because the appellant has sued for a declara- 
tion that the compromise decree was obtained through the fraud of 
his guardian during his minerity and has got execution stayed. 
Meantime, interest is running. It is clear that this delay is sub- 
kecting the respondent to the risk of irreparable loss and that on 
eneral consideration his claim to provisional relief is strong. It 
[is nob denied that, when the order staying execution was made, 
he suggested that it-should be conditional on the appojntment of 
a receiver, but was told to apply separately ; ; and it is possible 
that the lower Court in making its order had the prospect of 


* A. A. O. 191 of 1918, g 1st September, 1914, 
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such an application in mind: But it is not contended that the - 
former was conditional on the grant of-the latter, and it paeeore 
cannot be treated as having been so. i ¢ 

- The appellant’s argument here is, as it was, in the lower. 
Court, that, as the respondent’s decree for sale on. a simple 
mortgage would not entitle him to the possession of the property 
or its profits, the court cannot by means of a receivership give 
him what it could not give by way of substantive relief, and that 
this is not affected by the fact eine he is unable to execute 
in accordance with the decree. 

This argument is no doubt prima facie sustainable and the 
first attempt to reconcile the appointment of a receiver with the, 
character of the decree must be dismissed shortly. It is that, 
when the sale has been held and its proceeds have been found in- 
sufficient to-satisfy the respondent’s debt, as they are practically 
certain to be, he will be entitled to ask for a personal decree 
and a receivership’ of the appellant's resources in anticipation of it. | 
There is at-least one fatal ‘objection to: this, that the respond-, 
ent has not shown that the personal, remedy - is still available ‘to 
him. For itis clearly too late for him to ask for that remedy in 
respect of the earlier of the two mortgages he sued on, that of 
1894 ; and it has not been shewn that suing in 1900, he can claim 
it in respect of ‘the later, dated 20th June 1900. The lower 
Court's order must then be supported, if at all, on some wider 
ground than the appellant’s personal liability ; and it may be said: 
at once that none of the decisions, to which I shall refer, contains’ 
any reference to personal liability, as ifs basis. Such wider 
ground has, in my opinion, been shewn to be available in the 
practice, on whatever considerations it be founded, of English 
and Indian Courts to grant the mortgagee ‘equitable relief by wayé 
of a receivership in cases suchas the present. Thus in In“re 
Popë 1, it was said that “ the court of equity always acted on the 
principle that it would never grant-a receiver, where the party. 
applying for the receiver had a legal right to possession. TAr 
equitable mortgagee could get-a receiver but a legal mortgaget 
could not until the passing of the Judicature Act.” Vide also 
Bodger v. Bodger 2, 2, Hopkins v. Worcestor and Birmingham 
Canal Proprietors 8, and Dawis v. Duke of Marlborough 4 Ib is 

"1, (1886) 17 Q.B.D. 748. ~ "9. (1862) 11 W. R. 160. 
3. (1868) E. R 6 Bq. 487. 4. (1819) 3 Swanston 108. 
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objected against the application of these English authorities that 
in England the. mortgagee’s right is either. to sell or obtain 
possession by foreclosure and that the appointment’ of-a receiver 
in them may be understood as the anticipating of ‘the latter.‘ But 
the-appointmént is not supported in any of them on that restricted 
ground; nor is the restriction, recognised in any of the Indian 
cases, in which they are relied: on, ue 

_° In India the current of decisions has been clear in’ repond- 
ent’s favor, for appellant has not shewn that any of them were 
based on’ the decree-holder’s right to possession, immediate or 
future, and has cited,‘ no case, similar to the present, in which a 


receiver has been refused. ‘Jai Kishen Das Ganga Das v. Zeena- 


bai ‘and Kasi Mahomed Mya, Dada Myia 1, was referred to by 
the lower ‘Courts. But it is of assistance only because In re 
Pope å, Í is referred to in it with approval the suit’ having been 


kironghé on. the original side for sale or foreclosure'in the alter. 


native. Latafut Hussain v. Anutt Chowdhury 8 was, like Jai 
Kishen Das v. Zenabai 1 decided under’ the code of 1882, though 
it has‘ not been shewn that any subsequent change in the law 
affects the argument. ‘In the former, the appointment of a recei- 
ver: was refused ; but: ‘it had been applied ‘for by the mortgagor in 
circumstances not resembling’ those before us. The facts ‘in 
Ghanashyam Misser v. Gobinda Mani Dasi 4, are not given fully 
in the report. But it is plain that.sale, not possession, was -the 
tnortgagee’s remedy. It was held that there would be no obstacle 
to the appointment of a receiver, if one were justified by the 
circumstances of the case. This authority was followed by this court 
in ,Arunachellam Chettiar y. -Manicka Vachaka Desikar 5, and 
reference to the record in the.case shows that:the facts resembled 


those before us closely, because the decree was on a simple mortgage — 


and its execution had been stayed.. The three:remaining decisions 
to be: considered are also. clearly in respondent's favor and were 
eached after consideration of the English practice. In two of them, 
ough the report contains no explicit statement, it is clear thatthe 
hortgage did not transfer to the mortgagee. any title to the pro- 
perty-or present or future right to possession ; and it is therefore 
to. be inferred that. the mortgage was (as here).simple and the 





1. (1890). I. L.k. 14 B. 431, 2.. (1886) 17 Q.B.D. 743. . 
8. (1896) I. L. BR. .28 O. 517. £. (1902) 7 O.W.N..452; 
~ -> & (1909) 6 M.L.T. 288. 
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remedy was by:sale.: Forapart from the fact that the transactions 
in question took place in the mofussil there. is no reference to 
any special rights in connection- with them. In Weatherall ve 
Eastern Mortgage Agency `t, there was in- connection . with’ the 
mortgage a trust deed, to which the mortgagee company consented, 
but in which it did not join, by which. the mortgagor vested the 
property and its possession in trustees to discharge the debt and 
interest on it from the profits,.and in. Eastern Mortgage and 
Agency Co., Ltd. v. Rakea Khatur 2, the mortgage sued on in- 
cluded provision for the appointment of two managers statedly on 
behalf of the mortgagors, who must therefore have retained their 
rights. In both these cases the Court held that default in pay- 


ment of interest justified appointment of a receiver pending trial. 


Lastly, in Khubswrat Koer v.. Saroda Charan Guha’ 8, appointment 
of a receiver was refused, because the decree was for foreclosure. 
But the Court said “that if it had been for sale and it had been 
established that the security was not sufficient to satisfy the Judg- 
ment ‘debt, a receiver would have been appointed almost as -a 
matter of course, especially if there had been default in payment 
of interest, Wai ‘ 

| Authority being i in E ETT with the decision of this Court, 
Arunachellam Chettiar v. Manica: Vachaka Desikar $. and nega- 
tiving the appellant's objection, the conclusion must, be that “the 
appointment of a receiver was within the lower Court’s powers: | 
It was certainly justified by the circumstances. The appeal must 
therefore in my epinion be dismissed with costs. 

Sadasiva Aiyar, J-—~The judgment-debtor is the EE 
A compromise decree for sale of the mortgaged property on failure 
to pay the amount agreed upon between the parties was passed in 
July 1907. The judginent-debtor has brought a regular suit 
No. 4 of 1912, to have that compromise decree.set aside and has 
obtained.an injunction against the decree-holder’s -bringing the 
mortgaged property to sale in execution of that campromis 
decree. Thereupon the decree-holder applied for the appointmen 
of a receiver to take charge of the properties ‘and to receive t 
rents. and profits: and..his application has-been granted: by the 










appointing a receiver. É 





1. (4911) 18 0. L. J. 495. 2. (1919) 171. 0. 202, 
8. (1911) 14 ©. I. J. 526. - 4 - (1909)6 M. L. T. 288. 
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“Mr, B. Somayya, who argued the case before us for the Venkata Raja 
judgment-debtor with remarkable ability relied upon several race 
English, Irish, American and Indian authorities in support of his ae 
contention that unless the mortgagee was entitled to immediate Basivi Reddi. 
possession of the corpus of the mortgaged property or at least to Sadasive 
the immediate receipt of the rents and profits, the court, has no —Aiyar, J. 
power to appoint a receiver at the instance of'a mortgagee. I do 
not intend to deal with these cases in detail. Most of the English 
cases relates to English mortgages and it is well known that the 
morigagees under the English form of mortgage are in the case of 
the Common Law, the legal owners of the mortgaged property 
and are entitled whenever they wished to obtain actual possession 
of the corpus and of the rents and profits. They were at first not 
given the right to have a receiver appointed through Court, 
as they had the higher, though very inconvenient right as owners 
of taking possession, the inconvenience arising out,of their obli- 
gation to keep correct accounis of the profits and to take due care 
of the mortgaged property. By legislation, the right to have a 

- receiver appointed through court has been granted to them. As 
regards equitable mortgages by deposit of title-deeds (I do not 
mean equitable mortgagees in the other sense, that is, mortgagees 
of the equity of redemption) Courts of Iiquity looked upon them 
in all respects as if they were legal morigagees and though courts 
ob equity could not themselves award actual possession of the 
corpus, they appointed receivers at the instance of the mort- 
gagees to receive rents and profits for the benefit of the equitable 
mortgages. After the Judicafure Acts (see Ashburner on Mort- 
gagees, pp. 297 and 298) possession can be given to equitable 
mortgagees provided there is no legal mortgage outstanding. 
Similarly, in the case of second and third mortgagees, receivers 

` were appointed subject to the right of the first legal mortgagee as 
the documents obtained by the 2nd and 3rd mortgagees were also 
in the English form which contains a clause conveying the 
mortgagor’s right of ownership. . 


Then there are some cases where receivers were appointed 

at the instance of debenture share-holders who have usually the 

A right\to_be paid- the interest on their debenture shares out of the 
annual profits of the company. - 

Mr. B. Somayya argued an these authorities thatit was the fact 

that mortgagees and debenture share-holders had an interest in or 


64 


"enkata Raja 
Gopala 

Surya Row 
Bahadur 

T 

Jasivi Reddi, 
Sadasiva 
Aiyar, J. 


available to the decree-holder. for, the attachment if and when HS 


462 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIX 


charge on the rents and profits that gave the power and jurisdiction 
to the court to appoint a receiver for their benefit. I think, however, 
that he put the matter too high in so stating the propcesition, the 
circumstance to which he referred had undoubtedly the effect of 
making the court’s receiver to. grant the application for receiver- 
ship, as “ justice and convenience” could readily be shown to be 
promoted by the appointment of a receiver in such cases; but I 
do not think that circumstance, namely the existence in the 
plaintit of a right to receive rents and profits or of a charge in 
his favour on the rents and profits is the indispensable pre-requi- 
site for the exercise of the Court's power to appoint a receiver, 
The new Civil Precedure Code, Order 40, rule (1) (following the 
Judicature Act of 1873,8. 25 gives the widest power to a 
Court to apppoint a receiver of “ any property” whenever it appears 
to the court to be “just and convenient” whereas the old S. 508 
gave power to the Court to appoint a receiver only when it was 
“ necessary for the realization, etc.,” of a property, “ the subject 
of a suit or attachment.” The learned commentators, : no 
doubt, throw out a suggestion in Woodroffe and Ameer Ali's Civil . 
Procedure Code, page 1196, that though the words “any pro- 
perty” are used in Order 40, rule (1) it must be the subject of a 
suit cr attachment. But 1 do not .see why such a restriction 
should be placed. l i . 

In Arunachellam Chettiar v. Manika Vachaer Desiker 1, ih { 
was held that (as I understand the judgment) (1) where the mort- 
gagee decree-holder was prevenied by an injunction (as in this 
case) from bringing the property to sale (2) where the security 
was insufficient for the realization of the decree-amount by its 
sale alone (again as in this case) and (3) where added to the above 
two facts, the balance of the ‘decree after the sale of the mortgaged 
property, a supplemental decree against the defendant for the 
balance cf the decree-amount by the attachment and sale of his 
cther properties could be passed, the Court had the power to 
appoint a receiver for the rents and profits of the mortgaged pro 
perty in order that the accumulated rents and profits might 












obtains his supplemental decree. Iam, therefore clear that Mr, 
Sonayya’s first contention is stated too widely\and cannot be 
accepted. N 


4 








} (1909) 6,M.-L. T. p. 236, 
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His next contention was that under the terms of the decree 
in the present case, the decree-holder-is not entitled, after the 
sale of the corpus of the mortgaged property, to get a supplemental 
decree for recovery of the balance of the cecree amount’ by pro- 
ceeding in execution against ather properties of the judgment- 
debtor and that therefore the appointment of a receiver for the 
purpose of preserving the rents and profits in order that they may 
be available to the decree-holder for attachment in execution of a 
further-supplemental decree is futile in this case and ought not to 
have been granted. 


Having considered the terms of the compromise decree care- 
fully and having regard to the fact that the remedy against the 
other properties appears prima facie barred on the date of the 
suit so far as the amount due cm one of the two mortgage deeds 
on which the suit was brought is concerned and that it is nor clear 
that such a remedy is not barred even as regards the sum due on 
the second ducument and that it is also an arguable point whether 
a compromise decree for the sale of the mortgaged properties can 
be followed by a supplemental’ personal decree for the decree 


amount, I have come to the conclusion that this was not a fit case ` 


for the appointment of a receiver of the rents and profits. This 
aspect of the case seems not to have ‘been brought to the notice 
of the lower-Court. The learned Sub-Judge assumes that- the 
respondent is entitled to “ proceed” against other properties of the 
judgment-debtor for “ realising the entire balance that may be due 
to him (the decree-holder) after the sale of the above mortgaged 
villages? and that hence, “it is but just to take steps to preserve 
the rents of the villages for the benefit of the petitioner from less” 
but, as I said above, the assumption is, prima facie, a mistaken 










waste threatened by the judgment-debtor-a receiver could ‘be 
ointed but-there is no such allegation in this case. - 


As to the hardship on the decree- holder who is prevented by 
injunction from bringing the mortgaged. properties to.sale 
further being ‘unable to gat a receiver appointed ‘through ‘its 
eing doubtful whether he is entitled tò a supplemental decree 
after the sale of the mortgaged property, I have no doubt that when 
this hardship i is pointed out, any application he might make in the 

suit for the dissolution of the mjunction granted at the instance 


e. Of course; if the corpus itself is likely to deteriorate by acts — 
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of the plaintiff in that suit (the judgment-debtor herein) will be 
favourably considered by the court which granted the injunction, ` 

In the result, I would set aside, the lower Court’s order, 
Under the circumstances, I would direct the parties to bear their 
respective costs in both courts. 

THE COURT :— 

In the result the appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


Narayanan Chettiar ... Appellant* 
Scis 2. ds 8 
Rathnasabapathy Aiyar and others :.. Respondents. 


Limitation— Art. 120—Decree against father-—-Suit for declaration that decree 

binding against sons—Amendment of plaint ~Addition of prayer for direction for 

payment against sons more than 6 years after date of decree— Effect of —Practice 
—Amendment. 

Where the plaint as originally presented asked merely for a declaration that a 
decree obtained by the plaintiff against the defendants’ father was binding on them 
but subsequently a prayer was allowed to be added by way of amendment of the 
plaint seeking for a direction to the defendants to pay the amount of the decree. 

Held, that the suit was not barred though at the date of the amendment more 
than 6 years had elapsed from the date of the decree. 

Venkata Perumal.v. Velagudha Reddi 1 and Welden v. Neal 2 considered. 

Sevugan Chetty v. Krishna Aiyangar 3 followed. 


Second appeal against the decree of the District Court. of 
North Arcot in A. S. No. 51 of 1909- ‘preferred against the decree 
of the Court of the District Munsiff of Vellore in O. 8. No. 251 
of 1907. 


On 21-8-1901, plaintiff obtained a decree on a promis- 
sory note againt defendants’ father in O. S. No. 295 of 1901. 
During the pendency of the execution proceedings defendants’ 
father died. Plaintif sought to execute the decree against th 
defendants but was unable to realise the amount from them, ( 
7-8-1907 plaintiff instituted the suit which is the subject 
the present second appeal The suit as originally framed was 
a declaration that the decree in O. S. No. 295 of 1901 was b 
ing on the defendants and that they were liable to pay the dei 
debt to the extent of the ancestral property in their possession 
The defendants contended inter alia that the plaintiff should have 

*S.A.No 218 of 1912. ~ g 156 February, 1915. 


1. (1914) 27 M. L.J. 97. > - 2, (1887) 19 Q. B. D. 894. 
| 3. (1911) 1 L. R. 86 M. 878. 
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asked for further relief in the suit, viz., the recovery of the decree 
amount from the defendants. On 24-2-1908 the plaintiff 
applied for leave to amend .the plaint and the District Munsiff 
passed an order allowing the amendment, The plaint was accor- 
dingly amended and a prayer for the recovery of the decree amount 
from the defendants was inserted on 15-7-1908. 

The District Judge on appeal, held that, though the suit was 
instituted within 6 years from the decree in O.S. No. 295 of 1901, 
the amendment asked for a new and distinct relief, viz., the recover y 
of the decree amount from the family property of the defendants 
and that to allow the amendment after the period of limitation 
would be to deprive the defendants of a defence open to them atb 
law, consequently he refused to allow the amendment and dis- 
missed the plaintiffs suit. Against this, the plaintiff preferred a 
second appeal to the High Court. 

L. A. Govindaraghava diyar for Appellant. 

C. S. Venkatachariar, for Respondents. 

The Court delivered the following 

Judgment :—The plaint as originally presented asked merely 
for a declaration that the decree obtained by the, plaintiff i in O, 8. 
No. 295 of 1901 against the father of the defendants was binding 
on the defendants. Subsequently, a prayer was allowed to be 
added by way of amendment of the plaint. The prayer so added 
asked for a direction that the defendants do pay the amount of 
the said decree. 

The lower Courts have held that ‘the suit was barred because 
at the date of the amendment the decree was more than 6 years 
old anda suit such as the present suit became after the amend- 
ment, would have been barred, had it been instituted at the 
date of the amendment. Periasami Mudaliar v. Seethar ama 
Chettiar 1. i | ‘p 

In our opinion the Lawer Courts kave misunderstood the 
law applicable to the facts before them. The plaintiff did not 

eek to plead any new facts when he applied for leave to amend 
the plaint. All he desired to do was to be allowed to ask for a 
fresh relief on the facts already pleaded The relief that has to 
be granted on the facts alleged and proved has to be fixed by the 
Court and we agree with the decision in Sevugan Chetty v. Krishna 
Aiyangar 2 the fresh portion of the Judgment in that case. is - 


, bo 27 M. 443. 2. (1911) I. L. R., $6 M. 378.` 
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Narayana applicable to the facts of the present case without any material 
Chettiar altération. : 
saw ‘Our attention has been drawn to the remark made in Kumara 
` Venkata Perumal v. Velyauda Reddi 1, by the present Chief 
Justice (then Wallis, J.) with reference to the decision in Sevugan 
Chetty v. Krishna Aiyangar 2. That remark is based on Weldon 
v. Neal 8. As the lower Appellate Court has also referred to that 
decision, we may point out that Lord Esher, M. R., qualifies his 
opinion by saying that as a general rule, it would be in his opinion 
improper and unjust'to allow an amendment setting up a new 
cause of action, a writ in respect of which cause of action would 
be barred at the date of the amendment. He goes on to state 
that there were no peculiar circumstances of any sort to constitute 
the case he was deciding an exception to the rule he started. The 
Lords Justices agree with the Master of the Rolls. There is no 
reason why what is stated as a general rule (evidently admitting 
of exceptions) in cases ` where anew cause of action is set up. 
should be given effect to asa rigid principle to be invariably 
applied; and why it should moreover be applied to a case where 
no new cause of action is being set up but a relief that was omit- 
ted in the first instance is added, Mohummud Tahool Alikhan v. 
Mussumat Thakooranee Rutta Koer 4. Their Lordships of the 
Privy Council far from referring to the bar of limitation as an , 
absolute answer to any application for amendment, refer to the 
fact that the plea of limitation would be set up as a defence to a 
new suit, and make that their reason for permitting the amend- 
ment. f 
We will therefore reverse the finding of the Lower Appel- 
late Court on the 4th issue and remand the case for being disposed 
of in accordance with law. The respondent will be entitled. also 
to have his memorandum of objections heard and determined if 
he so desires, Costs will abide the result. 





1. (1914) 27 M. D. J. 97. 3. (1911) L É. R. 36 M. 878. 
L3. (1881719 Q. B. D. 394 ab 996. 4. (1867) 11 M. 1. A. 468 at p. 485. 
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IN THE HIGH COURT OF JUDICATURE OF. MADRAS, 


Present :—Mr. Justice Spencer and Mr. Justice Seshagiri 


Iyer. ; 
Parvathi Ammal = `... | Appellant in S.A. 1127 of 1914 
' ; > Respondent in S. A. No. 
| 1147 of. 1914 (Defendant:) 
Govindaswami Pillai R Riuondad in s. A. No. 1127 


of 1914. Appellant in S. A. 
No. 1147 of 1914 (Plaintiff) 

Right of suit—Ewecution sale—Set aside for irregularity ~Decree-holder res- 
ponsible—Suit for refund ‘of poundage and for imterest—Civel Procedure Code— 
D. 21 R. 98—No bar to. 

Where an execution sale is set aside on the „ground of material irregularity for 
which the decree-holder is responsible. che purchaser has a remedy by way of suit 
to recover from the decree-holder the smount deducted from the purchase money 
for poundage as well as interest on the purchase money and this rightis mot taken 
away by 0. 21 R. 98. 

Right to recover purchase money when sale set ‘aside for want of saleable inte- 
rest and for irregularity distinguished. 


‘Second Appeals:against the decrees of the Court of Temporary 
Subordinate Judge of Tanjore, in A. S. Nos. 690 and 718 of 1912 
respectively both preferred against the decree of the Court of the 
District Munsif of Tanjore in O. S: No. 271 of 1911. 

Suit to’ recover from’ Gefendant Rs. 1,299-8-0 under the 
following circumstances. The defendant obtained a decree’ 
against‘one Ramaswami and others in O. S. No, 29 of-1907, on 
the file of the Sub-Gourt of Tanjore. In execution of that decree, 
the properties held liable thereunder were brought to’ sale and 
purchased by the plaintiff for Rs. 7,180. The plaintiff deposited 
the amount in Court. Subsequently, the judgment-debtor applied 
to set aside the sale under ©. 21 1. 90 of the Civil Procedure 
Code. It was found that the decre-holder (defendant) was 
sponsible for the material irregularity in publishing or conduct- 
g the sale, ‘in as much as he had grossly undervalued the 
operties sought to be sold. The sale was consequently set 
de under O. 21 1.92 of the Civil Procedure Code, in spite of 
opposition of the auction-purchaser (plaintiff), The plaintiff 
able to get back only Rs. 6,992 out of the purchase- money, 
remdining Rs. 138 being taken by the court ‘for the expenses 
the sale. Thè plaintif- thereupon sued to recover from thé 
ndant-the sum of Rs,-1,299-8-0, being “the amount of 
3, A. No, 1127 and 1147 of 1912, 26th August 1915, 7 
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poundage taken by-‘thé court, interest on Rs. 7,130 from date of 
deposit in court to the date of withdrawal, and the costs of 
opposing the proceedings under O. 21 rr, 90 and 92, Civil Proce- 
dure Code. The Lower Appellate Court disallowed the plaintiffs 
claim for interest and costs but allowed his claim for poundage. 
The plaintiff appealed against the decree in so far as it disallowed 
his claim for interest, and the defendant appealed against it in 
sọ far’ as it allowed the -claim for poundage. Plaintiff's” appeal 
was. S. A. No. 1147 of 1914, and the defendant’s appeal was 
S. A. 1127 of 1914... 

K. 8. Ganapathi Aiyer. for i appellants (in: s. A: 1127 of. 
1914) :— ` 

1 submit that a separate suit of this kind is not maintain- 
able. The claim for poundage and interést ought to have been 
made when the sale was set aside under O. 21. r. 92, Civil 
Procedure Code. O. 41 r. 93 gives a right to the purchaser to 
apply for a refund of the purchase-money with interest. In the 
case of a Gourt-sale there is no warranty .of title, The purchaser 
takes. the risk. Dorab Ali v. Khajee Moheedoodeen 1, An excep- 
tion to this. rule was: introduced in cases: where the judgment- 
debtor had absolutely no saleable interest in the property. . 
» See S. 258 of the Civil Procedure Code. of 1859 and S. 315 


“of the Code of 1882. „Under S. 315-of the. Civil Procedure Code 


of 1882 jt was held that- tke right to recover the purchase-money. ` 
might ‘be exercised either by suit or by. petition in execution. 
proceedings, The language of O. 21 2.98 differs from 8. 315: 
of the, Code of 1882. The right is no longer a substantive right | 
entitling the auction-purchaser to recover his, money, but à right 
to.get an order in execution proceedings for repayment, if the 
sale is set asideunder,O. 21 r. 92, There is no difference, be-: 


_twean a case where the sale. is set aside under O. 21 r. 90 an? 


where it is set aside under O. 21 r. 91. In both. cases the.rig” 
to sue for the purchase-money is: taken away. by O. 21r. 93. Mol" 
deen-Ibrahim v. Mahomed Mura Levai 2, per Napier J. The del 
sions under the old 8. 315 recognising a right of suit are no lon; 
law. The claim for poundage and interest, is unsustaina 
Pound age is a fee payable to thecourt. The decree-holder has r 
had tae benefit of the money. Rule 157 (2) of the Civil Rules" 
Practice does not provide for the refund of poundage in cases wh 
1. (1978) I. I R. 8G. 806. 2, (1912) 23 Ñ. L; J. 487, 


+ 
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a sale is set aside under O: 21 r. 90. Interest isallowable under 
0, 21. r. 93 only when:the money has been paid to:the decree- 
-holder. Here it was all along in the custody of the court. . Inte- 
“rest -was therefore rightly disallowed. BA 


` G. S. Ramachandra Aiyer for the Respondent. I submit 
“that the suit: is maintainable. ‘This is not a case where the sale 
‘has béen set aside for want of any interest in the judgment- -debtor. 
It’ is ‘only in sucha case that S. 258° of the Civil Procedure 
Code of 1859 and S. 315 of the Code of 1882 applied and gave a 
right of suit, which would otherwise be non-existent. Where the 
sale went off, on: account of the default of the decree-holder, the 
‘auction-purchaser could sue for the purchase money, irrespective 
‘of the enabling provisions of thé Code of 1859 and 1882. Souda- 
mani Chowdranee y, Krishen’ Kishore Poddar 1, “The observa- 
‘tions of Napier, J. in Mohideen Imbrahim .v. Mahomed Levai 2 
are not sound. The:change in 0; 21 r. 93 is verbal and is ‘not 
meant to deprive the right‘of suit which existed under S. 315 of 
‘the Code of 1882.” Even if the decision of Napier, J. is correct, it 
does not ‘touch the present question. Here there has-been‘ no 
complete sale at all. The decree‘holder . was responsible for the 
‘irregularity. I want to be discharged from the bargain and to 
-be ` restored to the Status quo. The present action is different 
from one for. recovery of the purchase-money for want of title in 
the judgment-debtor. This is a suit to recover the costs and 
expenses of an abortive gale, from the decree-holder who is the 


person'at fault, Such a suit is maintainable. Bullen v. Ansely 3; 


Powell v. Powell 4, Perkins v, Ede 5, Holliwell v, Seaconbe § , Else 
v. Else 7 and Hanuman Kamat v. Hanuman Mandur 8: Poma- 
age ‘is the fee payable to the court for the services of its officer 
to the decree-holder and it is deducted from the purchase-money, 
In Englarid it is payable to the Sheriff, who has to refund it, if he 
sells’ without jurisdiction or in contravention of law. See Hals- 
wiry, Vol. XIV, p. 34, American Cyclopaedia, Vol. 24, pp. 70, and 
The mere omission of ‘poundagé “in R. 157 (2) of the Civil 
ules of Practice, does not take away my right to ‘its refund, 











as out of my hands. 
1. (1869) 12W.R-(F.B)8. | 9. (1912), 28M, D. J. 487. 


5. (1807) 6 Esp. 1ir “ pro (1875) Li R. 19 Eq: 4564 < 
5. , (1852) 16 Beav. 268. é (1906) 1 Ch: 426. mh 
7 


«© (1872) L. R. 13 Eq. 196. 8. (1891) 19 Cal. 123, 





terest also must be ‘allowed for the time the purchase money. 


- Parvathi 
‘ JAmmal . 


K3 
_Govinda- 
gwamy: ‘Dillagi. 


Parvathi 
Ammal 


Govinda- 


swamy Pillai. 


470 . THE’ MADRAS GAW JOURNAL REPORTS. [von XXIX 


» The Court delivered: the following 
Judgment : The facts of the case are nob in dispute, the 
defendant obtained. a decree against certain persons: Immove- 
able properties were sold’ under that decree and the plaintiff 
jbecame the purchaser. At the instance of the .judgment-debtors 
‘the sale was set aside on the ground of irregularities in the 
conduct of the sale. Plaintiff, the purchaser, sued to recover 
the amount of the poundage fee deducted from the purchase- 
money paid by him, and also interest. The claim for Vakil’s 
fees, etc, has not been pressed before us. The District Mungit 
: held that plaintiff was entitled to interest at 6 per cent. and that 
a separate suit does not lie to recover poundage. Both the parties 
appealed. The Subordinate Judge held that the claim for 
poundage was sustainable, but that interest should not have been 
decreed. Second Appeal No. 1127 of 1914 is by the defendant : 
against the decree for. poundage. Second Appeal No. 1147 of 
1914 is by the pl laintiff for the interest disallowed. ` 
. Before dealing with the question of law argued before us, we 
may state that we see no reason to differ from the conclusion of 
_the courts below that defendant is responsible for the irregulari- 
‘ties in the conduct of ‘the execution sale. , In the order passed on 
the application of the judgment- -debtor, the Subordinate J udge 
‘held “that the decree-holder was responsible for the material 
“irregularity in publishing or conducting the sale.” (See paragraph 
9 of the District Munsif’s J udgment), The District Munsif in 
the present suit came to the same conclusion ; apparently the 
‘liability of the defendant was not disputed in appeal. It is true 
_the court in ordering the sale of the property should have directed 
-the amin to sell the property in different lots, but that would not 
ahgolve the defendant from his liability. The responsibility of 
the officer levying execution in the mofussil is not that of the 
sheritf i in England. It is the duty ‘of the decree-holder to put the 
the court in possession of the necessary information and to atten 
to ‘the various requirements of the law in publishing and conduc 
ing the sale. The Court cannot be proceeded against for irregulari 
in execution, if it acted to the best of its information and with 
‘malice. ‘The party who puts the court in motion is liable to t 
“purchaser who has been- aggrieved. Even in Sheriff's'sales, thé pu 
chaser is entitled to proceed against the decree-holder. ‘In Dora 
Ally Khan vy. -Khajee Moheedoodeen 1. In which the Judicial Co 
“4, (1878) L. R.5 I A. 116; 80, 86. 806, 
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mittee had to pronounce upon the liability of the Sheriff. who execut- 
ed a decree, of the original side of the Calcutta High Court, it was 
pointed out that the Sheriff may render himself liable if he seized 
the property situated beyond his territorial jurisdiction or if he 
exceeded. the powers expressly conferred on him by the statute. 
Their Lordships have also laid-down that where. the Sheriff acts 


under the advice and guidance of the execution creditor, the latter 


will-be responsible tothe purchaser, the present is an a fortiori 
case. ; l 


The main question’ arguéd related to the maintainability of 
the ‘suit. Mr. Ganapathi Aiyar contended. that the plaintiff-should 
have sought redress, in execution and, that a separate suit does not 
lie. . Section 315 of, Act XIV,of 1882 provided for two classes of 
cases: (1) where the sale has been.sef aside as provided for in the 
Gode-and (2).where it:was found that the. jude iene: asutt had 
no. palo interest:in the property sold: 


' The present-code contains no- provision regarding the right 
of the purchaser-to‘obtain a refund of his ` purchase-money with- 
out applying- to set aside the.sale-when it-is subsequently found 

. thatthe judgment-debtor ‘had: no saleable interest-in the property, 
It may.be as suggested by Mr. Ramachandra-Aiyar for the respon- 
dent that unless the purchaser seek the aid of the Court to set aside 
the sale, he has no remedy against the decree-holder. It was laid 
down by the Judicial Committee in Dorab. Ally Khan v.-Khajee 
Moheedoodeen 1, that there was no warranty of title in Court sales. 
See also Sundaragopalan v. Venkata. Varada Aiyangar ?. The 
right ofaction to. obtain a, refund -consequent on the want of 
saleable interest in the judgment-debtor.is not a right inkering in a 
purchaser, but is only the creature of a statute and the right thus 
conferred can.only be exercised -within the limitations prescribed. 
Consequently, without getting the sale set aside through court, the 
purchaser ‘has -no right- of action. The general principle of 
caveat emptor would affect the purchaser unless he chooses to adopt 
e remedy given him by -he statute. But the right to recover 
ma party whose fraud-or carelessness has led to the-invalidity 
‘the sale stands on á different footing. -In such cases by neglect- 
g the-duty ‘cash on him, he renders himself liable to compensate 
he injured-party for the loss the-latter bas ‘sustained. : This 
ial is not-created-for the first-time- by-the statute. - The Code 
<. (1878) L.R, 514,116, 2 (1898) ILL.R I7 M. 298; s.o, 3, M.L.J. 298. 














Parvathi 
Ammal’ 
w 
Govinda- 
swamy Pillai. 


Parvathi 
Ammal 
ve. 
Govinda. 
swamy Pillai. 


472 THE MADRAS LAW JOURNAL REPORTS. [VOL XXIX 


‘only recognised what has existed all along. Asstated by Sir James 
Bacon ‘(Vice Chancellor) in Powell v: Powell 1, the purchaser 
is entitled under these circumstances to be discharged from his 
contract by reason of the invalidity of the proceédings which led 
up to the sale and is entitled to be placed in statu quo ante. The 
same proposition is stated in 24 Cyclopedia of Law and Procedure 
70 thus :—“ It is generally held that whem the proceedings are 
invalid, so’ that the purchaser: loses the- land, title to which 
he would have had but for the defects in the proceedings, he: is 
entitled to recover back the purchase money paid by him, and 
to be re-imbursed for money expended by him for taxes.and on 
repairs and improvements that have increased the value-of-the - 
land.” The Decision: in Mohideen Ibrahim v.: Mahomed- Meera 
Levvai'2, on which the appellant relied strongly does not touch 
the present. question. Mr. Justice Spencer ‘held in that case 
that where the purchaser was deprived of his possession by reason 
of a.decision in a subsequent suit, he is-not entitled to sue for the 
return of the purchase-money. The omission from the Code of 
1908 of the clause telating to the want of “Saleable interest” 


"in the judgment-debtor is relied on strongly by the learned Judge. 


In the present case the sale has not-become abortive owing to be 

absence of ‘saleable interest in the judgment-debtor. Mr. Gana- 

pathy Aiyar contended that the words of S. 315 of Act XIV 

“that the purchaser shall be entitled to receive back his purchase- 

money” may confer a right of suit as held in numerous cases, but 

that the words “shall be entitled to an order for repayment” in 

rule 93 indicate a deliberate policy to restrict the remedy to 

execution in all cases of sales being set aside. We are unable to ` 
see the distinction. There are no’ words in the present. code as 
in the code of 1882, enabling the purchaser to realise his money 
by way of execution, Further he is no party to the suit or the 
decree. Unless, therefore, his right of action is taken away by ex- 
_press words, he is entitled to pursue his ordinary remedy by filin, 
-a suit. ios AB o 

Another contention of the. appellant was that as pounda 
is taken by the court, the, decree-holder is not bound to pay it 
the purchaser. This argument’ proceeds on a misconception 
the nature, of the poundage fees. As.was pointed out b 
Mr. Ramachandra Aiyar in his able argument, what the purcha/ 




















1. (1872) 19 Equity Cases 422. t 2. (191%) 28 M. L.J, 487, 
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bein ‘ 
ser claims is really a portion af thi purchase “money. It is from 
the payment made by him: the. court makes ‘a deduction for: 
poundage and pays the balance. ‘tö the decreSholder., Poundage 
is the fee which is levied in England by the. ‘sheriff as remunera- 
tion for his service. In this country, as tke.officers of the court 


conducting the sales are paid a , fixed salary a certain percentage f 


of ‘the purchase-money is taken for purchasing stamps. In 
effect the fee is a charge paid by the decree-holder for the 


services he obtains from the court: In -England as well as in > 


this country, this fee ‘is taken out; of the sale proceeds. See 
paragraph 71 in 14 Halsbury’s 3 Laws of England and Rule 154 
of the Civil Rules of Practice. There is, therefore, no warrant 
for the suggestion that in claiming the money retained -as 
poundage fees, the purchaser does not ask-for the return of the 
purchase money. Nor do we see any reason to assent to the 
argument that the claim for the recovery of such fees should be 
kala of in execution. The ‘omission of the: Oe S pound- 


has. It was hel in’ Bapak ne! v. Snot that the 
Sheriff has. a right of action to ' rècayer. -poundage - fees’ 
where the sale proves abortive, ‘See also: Tyson v. Paske 2, 
The auction purchaser whose. . money has been paid by way 
of poundage to the Sheriff will.stand in his shoes to -recover it 
against the execution creditor-..:The fact -that it is ‘retained by 


the court. can make no difference in principle. We have, 
therefore, come to the conclusion that the Subordinate Judge was, ` 


-right in holding that the suit is not obnoxious to the execution, 
provisions of. the Code of - Civil, Procedure. We dismiss second 
Appeal No. 1127 of 1914 with costs. Wa 

We are, howeyer, unable to agree with thé Lower Appellate 
Court that the ‘purchaser, has lost, his. right to. interest by any 


laches on his part. , .He is under-no duty tosee that the property ` 


is put up for sale in separate: lots. He is not affected by any 


anterior mismanagem nb in-the-conduct . of the sale. He hag to. 


take the property as advertised and sold. “As he paid, the money. 
required by law, there Js no reason for. depriving him of. the 
interest on his money. See Raghubat Dayal v. The Bank of 
: Upper India Ltd 8. . The, rate of interest awarded. by the Münsif 


4 BAN & 8. 256. 2. aa. Raym. 1212 50; 92 B: R. 800; 
l g (1889) L L-R. BA. 864. .. 
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_is correct. We must reverse the decree in second Appeal No; 1174 | 


of 1914 with ‘costs in this‘and in the Lower Appellate. Court ` 

and’ givé a decree for Rs. 306- with. interest at 6 per cent ‘from: 

the date eas ane Capa PRT the money ‘into court. "4 
Rr apes 


A . r 2 
erae K | HA E sam ~ T 


IN ‘THE HIGH: COURT-OF JUDICATURE AT MADRAS. 
‘Present :—Mr. Justice Sadasiva Aiyar and Mr, Justice Napier. 

: Messrs. Augustus Brothers ae , Plaintiff* ee 

v. h set etg ca jadi 

M.A. Fernandez’ eect ` Defendant. ka 

i Civil Procedure 0.2 R. 2—Village Munséff' s Court Suid + -on an of 


“eléim in—Subseguent suit for balasice-in Civil! Cowrt—Not barred—~ Purchases. on 


different dates—Causeé of action distinct. e yig 3 ye 
. Order 2 R..2 does not-bar-a suit: brought.for the Bala of a claim rising. -out 
of a cause of action aftar a suit has been brought for one portion, of the claim in 
the Village Munsift’s court, 
“Quaere : Where a customer makes distinot purcliases on’ distinct Suet if the 
merchant has not got a a distinct cause of action in feet of each purohiso or. set'pf 
purchases, 


Case daad ads Rule 1- Gane -46 of Schedule I- of Act y, 
of 1908 by the Sunan J udge of Cochin in Small Cause- Billy 
No. 97 of 1913, 5 : woe 

The ‘parties were mot. sonata. 


The Court delivered the following 

Judgments :—Sadsiva Awan; J:—The facts- which have led 
to’ this reference by the Subordinate Judge of: Cochin in a small 
cause suit in his Court might be shortly stated thué:—The 
defendant made: purchases from the plaintiff's shop for small 
sums from time to time til] 26th May 1912, made: part-paymeénts 
and had to pay Rs. 88-7-0 as balance on such purchases. ` ‘The. 
guit was brought in September 1913 for the recovery of this Rs. 
88-7-0 and interest. The Plaintiff had, at the end of 1912, brought 


‘a ‘suit in the Village Munsif’s Court of Cochin for ‘the recovery ‘of 


Rs: 2-4-0 being the price of: one bottle of whisky purchased 

by the defendant in April 1912, this item ‘of Rs. ‘2-4-0 being oné 

of- the sevéral‘items of account ih’ respect of the purchases madé 

by the defendant up, ‘to the 26th May 1919. rc 

£ “ The Lower Court hag madé this ` reference assuming that,’ if 

the first suit had been brought i in ‘an ordinary Civil’ Court ingkeng . 
| * RO. No. 4 of 191$, eae oe a -Bist Auguat 1915, 
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of in the Court: of the Village Munsif; -0.°2 x. 2 correspond- 
ing-t6 old section 43 ‘of the Civil Procedure’Code would be a bar 
to thé present suit; O. 2 R. 2 sdys (omitting portions unnecessary 
for this case). “ Every suit shall- include the whole claim which 
the plaintiff is entitled to make in respect of the cause of action. 
Where the plaintiff omits to sue in respect of any portion of his 
claim, he shall not afterwards sue in respect of the Porio so 
omitted.” l j : 


Tam notat all sure that where a customer, makes distinct 
purchases on distinct dates, the merchant has not got a distinct 
cause of action in, respect of each purchase or set of purchases.. 
In Beni Ram v. Ramchander 1 it was held doubting the decision 
in Preonath Mukerji v. Bishnath Prasad 2 that when a debtor gave 
a hundi for’ Rs. 500 out of a'dabt of Rs. 4,000 and odd and ‘the 
creditor first brought a suit on the kundi, he was not precluded { from 
maintaining a second suit for’ the balance due on accounts by 
reason of O. 2 r. 2, In the case in Preonath Mukerji v. Bishnath 
Prasad 2, (the soundness of the decision in which was ‘doubted: 
in Bent Ban v. Ramchunder 1), the court held’ that’ wheré 
a doctor got a promissory note and recovered Rs. 700° he 
was barred by S.48 (0.2 r. 2) from bringing a suit for the 
‘Rs. 600/- due for the attendance during the remaining 6 days. 
In Mandal and Co. v. Fazul Ellahie 3. Jenkins C. J. and Wood- 
roffe, J: held that though the contract between the parties was 
contained in one and the same writing if that writing expressly 
said that it related to-two separate contracts (one relating to the 
delivery of cases of candles to be Shipped in July 1908 and the 
other to the delivery of cases of candles to be shipped in August 
1908) two ‘separate suits—I am aware that a merchant does not 
usually bring numerous separate suits—can be maintained agaitist 
the same customer, each suit for the apaouni due on each purchase 
transaction, But that is because ke is entitled under O, 2 
R. 8 Civil Procedure Code to unite in the same suit several 
cases of action against the same defendant unless prohibited by 
Ri 4 and 5 of O. 2. O. 2 R. 2 prohibits only the splitting of claims 


arising out of the same cause of action and if the cause of action’ in 


respect: of the purchase, for Rs, 2-4-0 was‘different from the other 


causés ‘of action in respect of other purchases and if there ‘was ee 





1. (1914) I.L.R. 86 All. 560, 2. (5907) LDR. 29 All 256=-4 A.L.J. R. "86. 
8. (1914) 41 Cal. 825, 
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agreement or settlement of accounts between the parties-which con- 
solidated all these separate causes of action, into one cause of action, 
I think that O. 2 R.2 has no application and this reference is 
therefore incompetent. > 
Assuming, however, that the claim made in ` the Village 

Munsif’s Court was on the same cause of action as that under 

which the present suit is brought, the question is whether O: 
2 R. 2 is applicable when the first: suit had been brought “in the 

Village Munsii’s Court. In Mir Khan v. Kadarsa |, it was held’ 
that the Civil Procedure Code, has no application to the Courts of: 
village Munsifs at all as Section 6 of the old Civil Procedure 

Code provided that nothing in-the . Civil Procedure Code. affected 
the jurisdiction or procedure ‘of Village Munsif's and that hence 
the concurrent jurisdiction of the ordinary Civil Courts was not, 
taken away by the provision in S. 15 of the Civil “Procedure Code 
that “ every suit shall be instituted in the Court of the lowest 
grade competent to try it.” Though, in the. present case, the 
provision of the Civil Procedure Code to be considered is not S. 15, 
but O. 2 R. 2, the same reasoning applies. But the learned Subor- 
dinate Judge who has made this reference entertains a doubt 
as to whether the decision in Mir Khan v. Kadarsa 1, even 
as regards the applicability of S. 15 of the Civil Procedure 
Code his not become inapplicable where the decision’ has to 
be under the new Code owing tò th: change in the language of 
S.6. 8.6 of the old Code of 1882 enacted (among other 
things) as follows :—“ Nothing in this Code affects the J urisdiction 
or procedure. :.(c) of Village Munsifs or Village punchayats under 
the provisions of the “Madras Code or (d) shall operate to give any 
court jurisdiction over suits of which the amount or value of the 
subject matter exceeds the pecuniary limit of its ordinary j juris- 
diction.” 8. 6 of the Code of 1908 sáys:-—“ Save in so far as 
is otherwise expressly provided, nothing herein contained shall 
operate to give any court jurisdiction over suits the amount 
cr value of the subject matter of which exceeds the _pecuniary 
limits (if any) of its ordinary jurisdiction... “The learned Subordi- 
nate Judge who-has- made this reference thinks that the 

omission in the present code of the ak “a fects jurisdiction 
or procedure of Village Munsifs, etc:,” on which words the 
learned Judges who decided Mir han v. Kadarsa 1, relied 


1. (1889) I. L. R. 18 M. 145, 
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might make.some difference, though he notices that S. 4 of the 
new Code 0f 1908 is more widely worded than S. 4 of the old 
Code. . “While 5. 4 of the old Code saved certain specific Acts affect- 
ing:the Ceńtral Provinces, Burma, Punjab and Oudh and the laws 
. passed under the Indian Councils Act of.1861 relating to suits 
between landlords and tenants and suits. relating to partition of 
immovable property, S. 4 of the new Code of 1908 very gene- 
rally says that nothing in this Code shall be deemed to. limit or 
otherwise affect any. special or local law now in force or any 
special form of procedure prescribed by or undér any other law. 
_ “Tt was because the savings under S..4 had been extended in the 
new Code, S. 6 of the new Code confined itself to the provision 
(d) of the old Cade S. 6 namely, that ordinary pecuniary juris- 
diction should not be exceeded. The learned Subordinate Judge 
says that S. 4 (1) of thé new Code as regards this saving clause 
is somewhat differently worded from the saving clause of S. 6 of 
the old Code and ‘hence he is in doubt as to whether the ruling in 
Mir Khan v. Kadarsa 1, is applicable when interpreting S. 4 (1) 
of the new .Code in the sams manner as when interpreting S. 6 
of the old Code. I do not find any material change in the wording 
and if there is any difference, the saving under S. 4 (1) of the 
new Code is larger in scope than that under S. 6 of the old 
Code and hence the ratio decidendi in Mir Khan v. Kadarsa }, 
is a fortiori applicable to Section 4 (1) of the new Code. 

Ameer Ali and Woodroffe are also of opinion (See com- 
mentary under S. 6) that “it was in view of the extended 
scope of 8.4 of the present Code, the reproduction of Ss. 6 
and 7 of‘the last code (excspt as to the final paragraph of 
which is the present S. 6) has been considered nécessary. 

It is to be observed that in making this reference the 
Subordinate Judge has not clearly drawn up the: point or points 
on which doubt is entertained by him (see-O. 46 r. 1). 

However, taking it that the reference is whether 0. 2 
r. % applies .when a suit is brought ‘for tlie: balance of a 
claim arising out of the same cause of action after a suit had 
been brought for one portion of-the claim in the Village Munsif’s 
Court, I would answer the reference i in the negative. 

Napier, J. 1 agree that the suit is-not barred by O. 2 r. 
2 and. tunk that the question is clear beyond dcubt. $. 4 

1. (1889) I. L. R. 18 M. 148. 
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of-the Code of 1908,is'very wide -in terms- therefore- the iprovi- 
sions of “the Códe: ate- inapplicable: to: Village Munsifs';, Courts. 
There are no provisions ‘in the Code for ‘these Courts correspond 
ing to Ss.-7 and S.which mike certain sections. applicable: to 


` Provincial “Sma: Cause Couris- „and -Presidency Small -Cause 


Courts.: Chapter’4:to;chapter-6-of the Madras Village. Courtg Act 
L of :1889: provides complete. procedure for such- Gourts covering 
the satne. ground* as- t'is- Civil Procedure Co?——does |, for’ ‘its 
‘Gourts.. 8. 18 enacts;the vary rule which the Subordinate - Judge 
seeks. for in’ the. Civil -Procédure Code. -There are numberlesg 
sections “of -the -Civil Procedure Code which . are manifestly.in- 
applicable to village. Courts.. The referenca therefore ‘must be 


Sabet in oe Enn A E E AM. 2) 


Le ez, nee < 
panes we 


IN. THE ‘HIGH COURT OF J UDICATURE AT. ‘MADRAS. 
Present!—Sir John Waliis, Chief J ustice and Mr, Justice 


‚Srinivasa Aiyangar. a a ae ee 
‘Gopisetti' Narayanasami Naidu Garu, receiver > - z eo 
“of ‘Nidadavole and Medur estates, a Appen: ( Plain. 
TERIN 2 Ow: wa Geata 2 
Nalaiu Subrahinanjam" A ee | Respondent Ve a 
PORE e AAN on a 


4 
` Estates Lond Act 8. ‘3 Ol. (@)—Whiate Inam Village'—' Minor inams"—distin- 


guished — — Enistence ‘of latter im Village immaterial—'‘Sarva Inam of the temple 
s7-Pillage described as “Meaning of Jeroyati”? — “Mamol Wet!!—Inconsistont 
pith being old waste. r j ia 
“The object of the definition in Sub- S. 3 al d! of S. Bis to oxtlude ‘from the’ 
definition of “Estate” “minor inams? że. grants ofi particular extents of land in. a. 
particular village as contrasted with “(whole Inam Villages’! or grants, of whole 
villages by their boundaries. A whole village i inum doas noh become, ane Jess 80 
because there are some minor inams in the village. SN, 
Where a village i is describe'l as Sarva or rent freé.agrah vam of a temple, the 
fob vious inference is that tho whole village, bas been, ,granted J to the temple. . 
The description as “J eroyati and mamool wet” i is inoonsigtent, with thé land 
being old waste. Bes ay 1 i 
Appeal against the decree of: the Court of the ‘Temporary 
‘Subordinate Judge of Ellore in O. S. No.-33: of: 1913, f 
P. Nagdbhushanam for the Appellant. © © Ti E ie 
P. Nàrayanamurti for thie Bespongenia TTU ee See alee Ps 
The Court délivered the following ` ` °°? 7 Pos . he 
` Judgment:—Plaintiff, the Receiver of ‘the Nidadavole. :Estate 
sués to recover pesenan o of certain lands let to the defendant ..in- 


A.S 75081914. F 9 2 7 ` B8th July 1915. 
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Fasli 1320 together with mesne. profits. . His: ease. is- that the 
letting was for one year and that the defendant -is holding. over 
after the expiry of-the term., The defendant pleads-that he has 
acquired. the occupancy right to these lands -under S. 6-of the 
Estates Land Act. -The lower Court has seed the | suit, 
and the plaintiff appeals. ©% >- : . , - 


`: The principal question which arises for deberminabion-in the 
appeal is whether Véenkatapuram Agraharam in -which the suit 
Yands are situate is an estate within the meaning of S 83 Sub-8: 2 
Cl, d,.of the Estates Land Act. Venkatapuram Agraharam is an 
Inam Village belonging to Bala Venkateswara Swami and the 
grant seems to have been made by a former Zamindar of Nuzvid. 
The plaintiff sues as trustee cf the temple. The Venkatapuram 
Agraharam is described in the various documents filed in the case 
as the Sarva or rent free, Agraharam of Sir Bala Venkateswara- 
swami; and this description occurs from the earlist times. (See 
Ex. H, ‘the Jamabandi Accoznt for Fasli 1268). This would 
obviously mean that the whols village of Venkatapuram, belong- 
ed to the temple as inam. However, there are certain minor 
inams in this village which appear to be of 3 classes. One class 
of inams being Archaka Service Inams, the other class being 
Village Service Inams and the third Dharmadaya Inams. It does 
not appear whether the grant to the temple of the ue was 
made first or whether the minor inams were granted first. 

The appellant contends . that inasmuch as there are “these 
minor Inams in the same village it could not be said that the 
Venkatapuram Agraharam is a village of which the land revenue 
has been granted as inam within the meaning of S. 3 Cl. 2 (d)-of 
the: Act. His contention being that inasmuch as the land 
revenue or some of the lands in the village has been granted 
as Inam to third parties, is cannot be said that the temple 
is the grantee of the revenus of that village. We are unable 
to agree:in this contention. The definition in Sub- 8. 2 Cl. 
(d) was obviously: intended to exclude from ithe definition of 
“ Bstate” what. are: known as- ‘minor -inams’ namely, parti- 
cular extents of land in. a particular, village, as contrasted with 
the grant of the whole vilage by its boundaries. The lat- 
ter are. known as ‘whole Inam villages’. The existence of 
‘minor inams’ in. ‘whole inam villages’ is very common and , if 
these inam villages do not come within the definition of “Estate 
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almost all the Agraharam, Shrotriem and Mokhasa villages will 


-þe excluded. This certainly cannot. have been the intention’ of 


the legislature.’ These minor inams are generally granted for 
services to be rendered to the village or to the owner and that 


‘seems fo behe nature of the minor inams in this case. In all 


the documents the temple is described as the owner of the whole 
village, and in these circumstances the burden is upon the -plain- 
tiff to. show. that the grant was only of the revenue of a portion, 
of the land in the village, and he has not put in evidence the 
Inam Register which would have supported his case iftrue. We 
disallow this contention. 


It is next contended that iti is not shown that the Inamdar, h 
that is the Temple, was not the owner of the Kudivaram at the 
time of the grant which again would take the case out of the de- 
finition of-an estate. The evidence which is discussed in para- 
graph 15 to 17 of the lower Court’s judgment shows clearly that 
the Inamdar, namely the Temple was not the owner of the 
Kudivaram at the.time of the grant. We therefore. hold that the - 
Venkatapuram Agraharam of which Sri Bala Venkateswaraswami 
is-the Inamdar on the Agraharamdar 'is an estate within the 
meaning of cl. (d) of Sub-Sec. 2 of S. 3 of the Estates Land Act. 
‘> Mr. Nagabhushanam for the appellant also argued that the 
suit lands are not ‘ryoti lands’, but are ‘old waste’. ‘In the Muche- 
lika Exhibit B executed by the defendant these lands ave describ- 
ed as ‘Jeroyati lands’, and in Ex. IX, a previous lease of the same 


‘lands, they are described as ‘Mamoo! wet’. We hold therefore 


that these - lands are. not proved to be old waste but; are 
f ryoti- lands.’ : 

- The appellant finally ninda that the Aesivad is not a 
landholder within the meaning of S. 6 of the Act. It is admitted 
that the definition of ‘landholder’ in S. 3 included the plaintiff, 
but it is said that unless the landholder is also a beneficial owner 
of the Estate, he is not a landbolder within the meaning ‘of S. 6. 
We do not see any reason to put any such réstricted construction 
on the word ‘landholder’ in that section. A.Receiver. must 
have the same powers of management asan owner, and letting a 
tenant into possession of cultivable lands in the estate would 
ordinarily be included in the power of management. We agree 
in the conclusions of the lower Court and dismiss the appeal 
With costs. | TA 
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IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 
' [FULL BENCH]. 


_ Present :—Sir John Wallis, Kt. Chief Justice, Mr. Justice 
Sadasiva Aiyar, and Mr. Justice Srinivasa Aiyangar. 


Machikandi Parkum Maramittah 
‘Tharuvil Mootha Chettiam Veet- Appellant * (Plaintiff), 
til Chakkara Kannan. 

v. 

Varayalankandi Kunhi’ Pokker. and Respondents. (Defendants). 

others. 


Malabar Law.--Putravakasom gift—Gsft to wife and children—Incidents of 
tawad property attached—Management of senior male—Maintenance of junior 
members—No right to partition—No alienation voluntary or involuntary. 

Properties given by a person to his wife and children or children alone follow- 
ing the Marumakkathayam law, are taken by the donees with the incidents of 
tarwad property, persons born into the tavazhi subsequently to the gift being entitled 
equally with the donees expressly mentioned. Individual members of the tavazhi 
‘are entitled to maintenance but are uot entitled to claim partition or to alienate 
their shares nor can such shares be attached and sold in execution of decrees against 
them, 

Per Srinivasa Aiyangar, J.—It is not the giving of the properties by a person 
to his wife and children that constitutss them tarwad, but if properties are 
given to a wife and children following tha Marumakkathayan law they as tavazhi 
held those properties with the incidents of tarwad property and the right of 
management of the properties is vested in the senior male member of the tavazhi 

Kunhacha Umma v. Kutti Mammi Haji 1, followed. 

Second Appeal against tke decree of the Court of the Sub- 
ordinate Judge of Tellicherry, North Malabar, in Appeal Suit No. 
241 of 1909, preferred against the decree of the Court of the 
District Munsif of Payyoli in Original Suit No. 333 of 1908. 

This Second Appeal came on for hearing on Thursday the 24th 
day April 1918, when the Court (Sankaran Nair and Tyabji, JJ.) 
made the following 

ORDER OF REFERENCE TO A FULL BENCH :— 


Sankaran Nair, J—The suit out of which this second appeal 
arises was brought by the plaintiff—appellant for partition and 
possession of the interest of the 1st defendant which he had pur- 
chased in execution of 4‘ money-decree obtained’ by him. The 
Qnd and 3rd defendants are respectively the brother and niece of 
the first defendant, and they contend that the first defendant had 
no such interest in the property as could be attached and sold. 


*§. A. No 2078 of 1910. 20th August, 1915 
1. (1892) I. L. R. 16 M, 201, 
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Their case is that the property is held by them with the incidents 
of tarwad property. Both the lower Courts have dismissed the 
plaintiff's suit. .: > ; : - <e 
One Pakran made a gift of certain properties to his two sons, 

lst and 2nd defendants and a daughter Pathumma, whose daughter 
is the 3rd defendant. The question for decision is whether they 
took the property as joint-tenants or tenants-in-common or 
whether they took it only as members of the tarwad, none of 
them having any interest liable to be attached and sold. The 
material portion of the instrument of gift runs thùs: 2 “I have 
settled by this that the properties..................... and all dealings 
in my name and all movables are to be enjoyed by me fill my 
death according to my pleasure and after my. death they are to 
belong to my children, Ammadkutti, (2nd defendant), Kunhi Pokker 
(1st defendant) and Pathumma, (the mother of the. 3rd defendant) : 
and that ńo one else has any right to my properties. Properties 
and dealings which I may acquire in future also are for the said 
children. ` After my death abovementioned persons, who are my 
children, are to collect all outstandings due to me and arrears of 
rent and the assessment which was in my name has.to be trans- ` 
ferred in the names of my children and patta obtained and they 
are to hold the same in the same way I was holding them, paying 
the porappad due to the jenmies and getting renewals in their 
names.” Now.there can be. scarcely any doubt that, if we look 
to the terms of the instrument alone, the three donees therein 
named took an absolute interest and so far as their right of alie- 
nation is concerned if: makes no difference whether they are 
tenants-in-common or joint-tenants as in either case any of them - 
could alienate his interest in the property. But it is contended, 
and the contention has a good deal of force in it, that. the deci- 
sions have laid down the principle that the.donees in such cases / 
must hold the property with the incidents of tarwad property and 
that therefore Kunhi Pokker, the lst defendant and one of the 
donees and the judgment-debtor, had no saleable interest ‘in it. ` 


The case that is mainly, relied upon is that of a Full Bench 


in Kunhacha Umma v. Kutti Mammi Hajee 1. There were a 
series of decisions before, that on the question of the liability of 


‘the interest of one of the, donees to be attached and sold—some 


of them: following the case Nrajan v: Kannan 2, which was 
1. (1892) I, D, R. 16 M. ZOX sc. 9M.LJ, 226. © 2) (1884) I. L, R. TM. 315. 
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a decision to the contrary and others not apparently following it. 


Many of them willbe found reported in the foot-notes to the 
Full Bench judgment in Kunhacha Umma v. Kutti Mammi 


Hajee 1. Kunhacha Umma v. Kutti Mammi Hajee 1, was a case . 
in which the properties were given after a person’s death by his ` 


legal representatives to-his widow and her children in accordance 
with his orally expressed wish, and the question was whether. 


the interest of one of the children could be attached and sold,. 


Mr. Justice Best was of opinion that they held the property ‘as: 
joint-tenants under English Law, as there were all the four 
unities of a joint-tenancy, that is, (1) of possession (2) of interest 
(3) of title and (4) of the commencement of such title, and there- 
fore the interest of the judgment-debtor who had died could not 
be attached and sold. This view cannot be accepted. See the 
Privy Council decision in Jogeswar Narain Deo v. Ramachandra 
Dutt 2. Mr. Justice Subramania Aiyar contented himself with 
saying that there was a conflict of decisions and the question was 
therefore one that should be decided by a Full Bench. The Full 
Bench delivered the following judgment :—“‘ In the case before us 
the donor expressed no intention as to how the properties should 
be held by the donees, and in the absence of such expression, the 
presumption is that he intended that they should take them as 
properties acquired by their branch or as the exclusive properties 
of their own branch, with the usual incidents of tarwad property 
in accordance with Marumakkathayam usage which governed the 
donees, This view is in accordance with the principle laid down 
by the Privy Council in Sreemutty Soorjeemoney Dassi v. Deno- 
bundoo Mullick 3, and Mahomed Shumsool v. Shewakram email 
and ‘they expressed the opinion that the decision above referred to, 
Narayanan v. Kannan 5, is in conflict with the rule of construc- 
tion indicated by, the Privy Council. Now it will be observed 
that in the Full Bench case the judgment-debtor had died and the 
question whether he left any interest liable to be sold is very 
different from | the question, which arises here, Again, there was 
no instrument of gift and the intention was imputed to the donor 
only in the absence of any expression of his ihtention, while in 
the case. before us there is an expression of the donor’s intention. 
The Privy Council judgments have application only “to gifts to a 
'. L (1892) I. L. R. 10 M. 201, 2, (1896) L L. R. 28 C. p- 670 


3, (1856) 6 M. I. A. 520. 4, (1874) D. R.I, AT. 
5. (1884) I. L. K. 7 M. 815. SS 





65 


oni ara 
oa 


Ab = 


' Sankitan 
v Nait, Ji. 


484 THE MADRAS LAW JOURNAD REPORTS. [voL, XXIX 


: Hindu woman who generally takes only a life-interest. It is the - 


other way in the case of a Malayalam woman, the theory of the 
Marumakkatayam law being that the property is vested only in 
the females, the males having only the right of maintenance. For, 
these reasons I should have held without hesitation that the pre- 
sent; case is not governed by the Full Bench decision but for the 
reason ' that- the later decisions of this Court have apparenty inr 
cluded within-its scope cases of this kind. It becomes necessary 
therefore to consider the question more fully. 

‘If it is to be-held that the three donees in the case A us, 
held the property with the incidents of tarwad property and 
that any one of them could not convey his interest, then it 
‘would be directly contradicting the terms of the instrument 
Exhibit I because Exhibit I distinctly recites that the donees were 
to hold the property ‘in the same way I was holding them, ’ or, 
in other words, those three persons could alienate it even if such 
alienation may not be in the interests of the branch to which 
they belong, which would include the 3rd defendant, a daughter 
of Pathumma. The will states that no-one else besides the three 
donees named has any right to the -properties, whereas, if they 
belonged to the branch, the descendants of- Pathumma born 
before or after the death of the testator would be entitled to them 
in their own right and not as representatives of any donee, so 
that, if we were to decide the case on' the construction of the 
instrument of gift alone, I should have little hesitation in holding 
that I must give effect to.the terms of the instrument and should 
not import any artificial intention into the case, But the decisions 
that I have referred to have no doubt held that in. such -cases the 
properties must be deemed to be held with the incidents of tarwad 
property. 

„ The rule of decision is that indicated by their Lordships of 
thé. "Privy Council in. Jogeswar Narain Deo v. Ramachandra 
Duit 1, in which they expressed their dissent from a decision of 
the Madras High Court reported in Vydinada v. Nagammal 3, 
to the effect that, where a Hindu testator devised certain proper- 
ties to his nephew and his wife, they took them as joint-tenants 
and the nephew could not sever the joint-tenancy by an alien- 
ation by him alone to a creditor. The judicial’ committee 
pointed out ‘the principle of joint-tenancy appears to be unknown 


1. (1896) I. L. R. 23 ©. 670: P. C. - 2, (1887). 8. 11 M. 368. 
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to Hindu law except in the zase of co-parcenery between mem- 
bers of an undivided family,’ and in the second place, even if ib is 
a joint-tenancy under English law, that joint-tenancy could be 
observed by a conveyance or an equivalent of conveyance. Accord- 
ing to this, therefore, it is where a co-parcenery might exist 
according to the rules of tae Marumakkattayam law that the 
property given to certain members of a Marumakkattayam 
family -may be deemed tc be held by them as co-parceners. 
Under that law it is only tarwad property or the property of-a 
branch who-hold certain properties as their branch property in 
the same way asa tarwad with their own Karnavan, ete., that is 
| really hzld in co-parcenery right. As in my view the right deci- 
sion of the question mainly Jepends upon an appreciation of what 
properties are held as co-percenery property, I will explain it in 
some detail. f 


Fi 
| 
| | | | 
MI M 2, F 2, F8 
| | 
| | | | 
F 4, 718. M 4, F7 
| | : 
F5. M 6. Married twice. 
ma ; | 

By 2nd ana By 1st panan 
| | | bro 
MT. FQ. F8. M6; 


M 1 the senior male member would be the karnavan of the 


entire tarwad and in management of all its properties. He is the 
guardian Of the infants or children born to any of the female 
members, he is bound to look after them, maintain them in the 
tarwad house and. give them the education customary among such 
tarwads.. Any female and aer children form a tavazhi or branch, 
Tavazhi literally means, “ayar, mother, and vazhi, line, that is 
mother’s line. Very ofteca woman and her descendants. live 


apart from the tarwad house in a house of their own with proper- ` 


ties. belonging exclusively to their branch, the senior member 
amongst them having all ths rights and obligations of the karnavan 
of an ordinary tarwad. Susha branch or tavazhi is constituted 
or created by gifts from the father of the woman or by gifts from 
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a. favourite brother or maternal uncle, or, it may be, by the self- 
acquisition of any member of that branch which he would often 
-reserve for the sole benefit of the members of his branch. The 
-karnavan of the main tarwad does not exercise his rights over the 
members of this branch or interfere in the. management of the 
exclusive properties _of that branch. In all such cases what the 
interests of that branch are in the main tarwad and its properties 


have often been discussed. If they wish to preserve their rights; 


which carry with them their obligations inthe main tarwad, then the 
senior member of that branch when he becomes the senior of 
the main tarwad also assumes the headship or. Karnavanship of 


the main tarwad. Failure to assume the Karnavanship of the 
| main tarwad when by seniority in age it comes to a member of 


this tavazhi or branch is usually taken as an indication that it 
has become a distinct branch without any co-parcenery interests 
in the main tarwad. Whether the branch members retain their 
interests in the main tarwad or not, so long as they havea 
Karnavan exercising over them the ordinary Karnavan’s rights, 
they form a branch tarwad. I take no exception to the Full: 
Bench Judgment in Kunhacha Umma v. Kutti Mammi Hajee 1, 
if it goes only to that extent: it was on that footing that the case 
was argued by me before.the ‘Division Bench; thé reference to a 
Full Bench was retidered necessary by a decision which was sup- 
posed to throw doubt even on that-doctrine. 

But let us take a case where a female and her children témain 
in the tarwad house under the control of their Karnavan. and 
certain properties are given to them by their father. Now there. 
are four possible views. (1) One view -is that they constituté a 
tarwad by themselves with reference to that property. (2) Another 
view is that those members hold the: property in the same way 
for instance as the members of a Mitakshara family do in Bengal 
substituting females for males. That is they may be entitled:to 
partition but before partition their interests are not‘ liable to be ` 
attached and sold. (3) A third possible view is that they hold in 
the. same way as the properties held by a Mitakshara family :. 
according to the Madras decisions, that is they are! entitled -.to 
partition but their interest also is liable to be attached and sold’ 
during their life-time but not after that. (4) Another view is that 
may be attached and sold even after death. 


1. (1892) I. L. R. 16 M. p. 201, s. o. 2 M. L. J. 296. 
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-I have already stated that, if the Kunhacha Umma v. Kutti 
Mammi Haiee 1, case is to be cnderstood as applying to the mem- 


bers of a tarwad who live apart from the main tarwad house ` 


holding their own property anc having their own karnavan, I 
accept that decision. Mr. Justics Moore and I have also followed 
that decision, nor do I see any zeason to question it in so far as it 
holds that the interest of a member cannot be attached and sold 
after his death. f 
But, it is said that, accor_ing to that decision, even if the 
members do not form a separata tavazhi holding separate property, 
they hold the properties gifted to them, (we will say), by the 
husband of the woman, with althe incidents of atarwad, &c. 
Now, what is the position of that group of members ? ‘Take it in 
the table above given the husband of F 7 gives certain property to 
her and to her children F 8 and M. 6. It cannot be contended 
for a moment that they are zonstituted into a separate tarwad 
or a separate tavazhi, with the tarwad incidents, by them- 
selves, for M 1, the karnavaz of the entire tarwad, does not 
lose his rights over the children F 8 and M 6 if minors, 
and even F 7 if she is a minor or any children that may 
be hereafter born to F 7 and F 8. Nor do they lose their 
corresponding rights in the tarwad house and its property. For 
the same reason the senior male in that group cannot displace the 
old karnavan and succeed to hs rights over the other members. 
This view, which Mr. Justice Moore and myself put forward in 
Koroth Amman Kutti v. Peruncottil Appu Nambiar 2, has been 
accepted in the subsequent cazes which have reference to that 
doctrine. Now, if they do not constitute by themselves a separate 
tarwad or tavazhi, is there any reason why to the donor must be 
imputed an intention that they saould hold the property with the 
incidents of tarwad property? This would lead to startling 
results. Supposing F. 7 marries again after the divorce by or of 
the first husband or after his death. Then the children that 
might be born to her by the second husband, M., 7 and F. 9, would 
also form the members of the tavazhi to which their mother and 
her children by her first husband belong, because the mother is 
the root of the tavazhi and the fasher has no place in the system, 
and they (i. e., the children by the 2nd husband) would acquire an 
interest in the property given by naer first husband. It is obvious 


1. (1892) I. L. R.16 M. p. 201,8.c 2M.L J, 296. 
2. (1906) I. L. R. 29 M. 322. 
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‘that we cannot impute to the first husband an intention that the 


children born to his wife by another person should benefit in ‘the 
gift which he made for her and her children’s use. Once if’is- re- 


-cognised that a woman with her children by one’ husband atè 


incapable of forming a tavazhi or joint family by themselves only, 
to the exclusion of the children that may be born or have been - 
born to her by another husband, it seems necessarily to. follow 
that they do not take as a tavazhi or as co-parceners according to 
the Privy Council decision in Jogeswar Narain v. Ramachunder 
Dutt 1, already referred to, Even in cases of inheritance ‘it 
has been held by a Full Bench of this Court that the co-parcenery 
principle does not generally apply, Karuppai Nachiar v. Sankara: 
narayana Chetty, £c. 2; a fortiori therefore, in cases of gifts which 
stand in this respect on the same footing as wills. This is in 
accordance with the Privy Council decision in Jogeswar Narain 
Deo v. Ramchandra Dutt 1, that in the absence of anything to the 
contrary the donees take as tenants-in-common. Again,- the 
husband may himself be a follower of the Muhammadan Law or 
of the Hindu Law called in Malabar the Marumakkathayam'law of 
inheritance, andin Kunhacha Umma v. Kutti Mammi Hajee $, itself 
the donor was probably a follower of the Muhammadan law: ‘The 
Chief Justice and Mr. Justice Wallis in Pattatheruvath Pathunima 
v. Mannam Kunniyil Abdulla Haji 4, assumed it to be so and 
applied it to a case where the father followed the Muhammadan 
law of inheritance. Now, what reason is there to impute to him*an 
intention that his children should be governed by the. incidents òf 
the Marumakkathayam law? If the intention is to be presunied 
from the general inclination of a person towards a particular sytem 
of inheritance, then it is almost impossible to presume such inten- 
tion in the case of a Muhammadan donor, and the reason that I 
suggest next would show that such a ai A ought not to be 
made even in any other case. 

How does-it stand on principle? Ordinarily a karnavan’s 
rights are commensurate with his obligations. He has the cus- 
tody of the entire property in which all the members of the tarwad 
are interested, to hold it for the benefit of them all, to maintain 
‘them in the family house-and.to educate them. Now, if the pro- 

1. (1896) I. L. R. 23 0.670, $. o. L. R, 28 I. A. 87. a Yi 
(1908) I. L. R. 27 M. 809, s. c. 18 M. L. J. 898. 


2. 
8. (1892) I. D. R. 16 M. 20. 
4. (1907) I. L. R. 81 M. 228, s. ©. 18 M. L, J. 16. 


PART XIIL] -THE MADRAS LAW JOURNAL REPORTS. 489 


perties gifted by a father are to be held with the incidents of 
tarwad property and the senior male member amongst them is to 


hold it without any. right of the other members for ‘partition; . 


. what is the result? They are not maintained out of it, because 
living in the tarwad, house they get their maintenance from the 
karnavan of the entire tarwad and the senior male of their branch 
has no control in the tarwad house, They are not educated by the 
senior ‘male of their branch, because the obligation to educate them 
iston thé karnavan of the tarwad. The guardianship of the infants 
` is also inithe karnavan of the entire tarwad. I cannot imagine 
‘that.a person ‘should .be in she’ possession of the .property of 
another in which they are all jointly interested without any obli- 
gations towards those others—the only obligation in this case 
which would be recognised, if this contention is upheld, being that 
he has to hold them during his lifetime as karnavan. to be handed 
over after his death to the next man to be held in the same way, 
no other member getting any benefit out of it. I can hardly con- 


ceive that‘any donor would intend that his property should be - 


enjoyed only.by the senior male amongst his decendants to the 
exclusion of others. That senior male might be—and it has often 
turned out to be—the son of one.of the daughters ; and his own 
sons, who might be junior in age to his grandson by one of the 
daughters, get no benefit in any form whatever ; or again, if the 
donor has only. dauzhters, the property will be held by one of 
their sons:to the exclusion of them all. I donot think that such 
a result as this is ever contemplated by the Marumakkathayam 
Jaw which. in theory vests the property in females only. It 
follows from what I have said that we should not- uphold the 


impartibility of such property nor the absolute right of the senior - 


male member to manage the property to the practical exclusion 
of the others as in an ordinary tarwad property. Such-imparti- 
bility without any right of the other members to participate in 
the enjoyment of its income is undoubtedly against the general 
feeling of the people. If the decision in Kunhacha Umma v. 
Kuna Kutti Haji 1, leads to this conclusion, then I am of opinion 
that it should be reconsidered. I think myself that it does not. i 
Let us see how far the Privy Council case 226 is relied upon 
is against this view. That was the cas? of a gift by will to a 
daughter-in-law. Their Lordships of the Privy Council made 
. 1. (1892) LL.R. 16 M. 201. | 
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the following observations. “In construing the will ofa Hindu 
ib is not improper to take into consideration what are known to 
be the ordinary notions and wishes of Hindus with respect to the 
devolution of property. It may be assumed that a Hindu generally 
desires that an estate, especially an ancestral estate, shall be re- 
tained ‘in his family ; “and it may be assumed that a Hindu knows 
that, as a general~rule, at all events, women do not take absolute 


estates of inheritance which they ‘are enabled to alienate” 


Mahomed Shamrool v. Shewakram 1. As their Lordships point 
out a Hindu desires that the estate should be retained in his 
family. In the case before us there is no’ such: presumption if 
the donor follows the Marumakkathayam law of inheritance, 
as he is giving the property to strangers to his Marumakkathayam 
family. If he is a follower of the Mahomedan or Hindu law, the 
presumption would be exactly the other way 7. e., that the donesas 
should not enjoy it asa Marumakkatayam family Then, their 
Lordships.say that the donor must be taken to have known that 


the donee in that case, a woman, cannot; as a general rule, take. 


an absolute inheritance. That presumption does not apply, asd. 


` have already pointed out to Malabar. On the other hand, no 


presumption ought tobe drawn that his sons other than the. 
senior male are to get scarcely any benefit out of it. I donot. 
think therefore the Privy.Council decision compels us to impute 
any artificial intention to the donor and in particular, when there 
is an instrument of gift, I am satisfied that we ought to go upon 
the words of the instrument. - It. does not of course follow 
from this that- one of these donees may either sell his share ora 
creditor may attach and sell his interest in execution of a decree, 
If we follow the Madras decisions in reference to the Mitakshara 


: family, he would be so éntitled to do, but if we follow the Bengal 


decisions, which proceed perhaps upon the true theory of Hindu 
co-parcenery law, he will not be entitled to do so. Where certain 
members of Hindu family earn property there is no presumption 
that they hold it as co-parcenery property. 


Similarly’ it has been held that in the case of followers ot 
Marumakkatayam law also there is no such presumption. See 
Govinda Nair v. Sankaran Nair 2. 

_ It is desirable on account of ‘the satan conflict of. opinion 


=e 


1. 11874) L. R. 2 L A. T at pp. 14 and 15.. 2. (1908) I. TL. R. 32 M. 851. 
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that’ the matter should -be cattled by a Full Bench. I would 
therefore refer the following questions to a Full Bench :— 

(1) When properties ate given by a person to his wife and 
children or children alone following the Marumakkatayam law, 
do the donees constitute by memszlvs a tarw2d or tivazhi, and 
if they doso, isthe rigat of mangement of the properties forming 
the subject of the gift vested 1a the s2nior male member thereof ? 

(2) If the first question is answered in the affirmative, whether 
in such cases ths other wembers of the tivazhi including those 
who become members of it t y birth are entitled to maintenance 
etc., out of such properties in the same mannsr as they were 
entitled before the gift to receive inaintenance out of the proper- 
ties belonging to the main twwad ; and whether they are entitled 
to partition of the said properties ? 


(3) Can any one mentber of the tarwad or tavazhi so 
constituted alienate kis share, or can his interest be attached and 
sold by a decree-holder in execution of a decree against any one 
of them ? 


I have not dealt separately with the following decisions, 
Katankandikoma v. Sivasankaran 1 and Abdula v. Chekkootts 2, 
Pattatheruvath Pathumma v. Mannam Kunniyil Abdulla Haji 8, 
Kunhaminay. Kunnambi t, and Parvathi Kattilam na v. Rama- 
chandra Ejaman 5, as they al maybe supported on the ground 
that the donees in those cases formed a tavazhi living separatel ï 
from the tarwad under ther own Karnavan as practically a 
distinct tarwad. There is af any rate nothing m the judgment 
that they were not living as a tarwad by themselves under their 
own Karnavan, 

Tyabji, J —I agree that the questions mentioned by my 
learned brother should be referred to a Full Bench. 

The case of Kunhacha Umma v. Kutti Mammi l Hajee 5, 
as I understand it, decided, so far as is ab present material, 
-that, where the donees are governed by a law under which 
property must be, or asual_y is, held with the incidents of 
tarwad property, there a gifs will be presumed, at least j in “the 
absence of circumstances shoring a contrary intention, to ‘be held 
.by the donees, impressed with such incidents. 


1. (1909) 20 M. L. J. p. 184. 2. (1910) 90 M. L. d. 368. 
_ 8. (1910) L L. R. 34 M. 345. 4. (1908) I. L. R. 32 M. 315. 
5. (1909) 1910 M. W. N. p. 124 “6: (1892) 1. L. R.16 M. 201. P: By 
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I had occasion recently to take.part in a decision in which 
a point similar to that with which we have now. to deal arose. 
(See S. A. No. 1415 of 1910.) In that appeal what I intended 
to take part in laying down was that, when the donor and the 
joint donees are all governed by the same system of law, viz, the 
Marumakkattayam, a gift will presumably be governed, and the 
subject of the gift will, in the hands of the donees, continue to be 


_atected, by the incidents of that law, provided of course that, if 


that law permits of property being held in two or more different 
ways, then it will be a question to be determined under which 
of the various recognised modes of holding property the donees 
are to hold the subject of gift: the answer to such question 
necessarily depending on the construction that has to be placed 
on the terms of the gift. In S. A. No. 1415 of 1910 I understood 
that the learned pleader who appeared for the ‘appellant before 
us conceded, first, that the donor and the donees were: alike 
governed by the “Marumikkattayam law, secondly, that under l 
that law property had necessarily to be held with the incidents 
of tarwad property, thirdly, that, assuming that the law in ques- 
tion recognises the holding’ of property without the incidents of 
tarwad property, that mode of holding property was rather 
unusual, and there was nothing to indicate that the subject of gift 
in that particular case was intended to be held with incidents 
other than those of tarwad property. 

However, my learned brother, to` whose experience and 


‘knowledge of the subject I need not allude, in his judgment 


mentions considerations which would throw great doubt on the 
permissibility of postulating those propositions which form the 
basis of the judgment in S. A. No. 1415 of 1910. For I gather 
from the judgment of my learned brother that under Marumak- 
katayam law itself not only is there no necessity for holding 
property with the incidents- of tarwad property, but, that 
property cannot be so held unless it is given to or acquired by 
a tarwad as such, or, in other words, unless, prior to- the 
gift or acquisition, the donees or persons acquiring consti- 


‘tute a tarwad ora tavazhi. I see also the difficulty in holding 


that a new tarwad or tavazai should come-into being -by the 
mere fact of a gift being made to several persons as joint donees:; 
or that a gift can by itself consitute the donees into a tarwad or a 
tavazhi. Again it is not very probable that there should be any 
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intêntion on the part of the donor—especially when he isa 
‘Mussalman-of so constituting-the'donees into a tarvad. or tawazhi 


even whete'the donees are related .to each-other by being the wife 


and ` children- of’ the donor; where the donees are members of 
different tarwads and. bear no relationship to each other, the im- 
probability of there being any such intention would be still greater; 

further, the question whether, even assuming that the donor in- 
tends-so to. constitute the donees into a new, tarwad or ‘ tavazhi, 

the law empowers: him to do so, requires careful considération. 
The question may also arise, when the rights of the parties have 
to be determined with reference to a set of circumstances which 
do not seem to have been contemplated at the time when the well 
recognised rules of custom arose, nor to have been specifically 
provided for by rules of custom which are known to prevail, 
whether in such matters effect out to be given to “ logical conclu- 
sions which may seem to an acute modern dialectician to follow” 
from the rules imposed: by ancient customs (cf. Bagar Alikhan v. 
Anjuman Ara Begam 1. It may be that in such matters e‘fect 
ought to be given rather to the ordinary notions and wishes of 
the parties, even though such notions and wishes may not in 
strict logic- be in conformity with the prevailing customs nor -have 
takèn a shape sufficiently definite to be considered as embodying 
an independent rule of customary- law, but may only furnish indi- 
cations of what justice, equity, and good conscience would require. 


On many of the matters involved i in this reference (to some 
of which I have alluded ubove) 1 feel that there are not sufficient 
materials at present available which would enable meto express 
an opinion. ; ; , 


I therefore agree ‘that the questions mentioned in my learned 
brother's judgment be referred to a Full Bench. ` 


T, R. Ramachandra Iyer (N. A. Krishna Iyer with him) 
for the appellants: The function of a Court of construction is to 
construe the gift so as to give effect to the actual or presumed 
intention of the donor. It is also a rule of construction that 
. Courts should be slow tó impute to’ the dotior, an intention ‘td 
contravene the law. . In this case the gift will be void, if it is 
interpreted as á gift to the Tavazhi and -nob to the individuals 
aperta Persons who were not alive at the date of the gift’ but 





1. (1803) į I. L. R. 25 Á. 236 ; L. R. 801. A. 94, 
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who subsequently become members of the Tavazhi would take 
under the gift, if the gift were valid. It: has-been held in such. a 

ĉase, the gift would be void as being one to unborn persons, Bai 

Diwali v. Patel Bechardas 1, Kishori Dubain v. Mundra Dubain 2. 
The gift must be construed so as to make it conform to the law- 
and limited to the donees in existence at the time. Among Hindus, 
where there is a gift to two persons, there is no presumption that 
the donor meant to annex the incident of survivorship. Jogeswar. 
Narain v. Ramachandra Dut-8, and the cases cited above. A 
Malabar Tarwad stands on the same footing as a joint Hindu 

family, with. this diference that there is no right to partition. 


[Srinivasayangar J.—If it is possible to confer property on 
a Hindu with co-parcenary incidents, why is it impossible to 
confer property with Tarwad incidents ?] 


Ses Sudarsanam v. Narasimhalu 4. If the donees form 
a tavazhi with a Karnavan, then the gift can be presumed 
to be stamped with Tarwad incidents. In so far as Kunhacha 
Umma xv. Kutti Mammi Haji >, lays down thata gift by a 
husband to his wife and children, who -are living as members 
of a Tarwad constitutes a gift to the Tavazhi, I -submit it 
is ‘wrong. It could never. have been the intention of the 
donor in such a case that it should gotothe Tavazhi. If the 
lady married another husband and kad children by him, the gift 
would enure to the benefit of the latter children also; a result 


‘which would have been repugnant to the donor i.e., the first 


husband. Kunhacha Umma v. Kutti Mammi Haji 5, purports 
to follow Soorjee Money Dassi v. Deenobundoo Mullick 6, and 
Mahomed Shemshool v. Shewkram T. The observations of the 
Privy Council apply to a Hindu woman who merely takes a life- 
estate. A Malabar woman on the other hands own the Tarwad 
property, the males having only a right to maintenance. The 
presumption in this case is in favour of an absolute gift to the 
wife and children. Again, the husband, the donor, may bea 
follower of the Makkathayam or Mahomedan Law. What reason 





i. (1902) 1. L.R 2 B 415. 


j 2. (1911) I. L. R. 83 a. 665. 
8 (1896) I. D. R. 23 0. 670. 4 (1992) I. L. R. 25 M. 149 at 154 & 155. 
5. (1898) I. L R. 16 M. 291. 6. (1856) 6 M..I. A. 526.“ 


T (1874) DR. 2 1A. f 
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is there to impute to him an intention that his children. should Re 
governed by the Marumakathayam Law :? i 


The very object of the gift will be defeated if it were held 
that the gifted property was żarwad property. The sons ofthe 
donor may not have the management of the property, if there is 
a daughter's son entitled to act as Karnavan. Again the 
senior male descendant above will have the tight of manage- 

ment, If the donor has only daughters, the property will be 
held by one of their sons to the exclusion of them all. 
If the tarwad of which the donaes are members has property, the 
donees may never have any occasion to enjoy the gifted property. 
These anamolies ought to be avoided by holding that the gift in 
such a case is free from the Tarwad incidents. 


J. L. Rosario for the Respondents : This is a case in which the 
principle of Stare decisis ought to prevail. The decision in Kun- 
hacha Umma v. Kutti Mamm: Haji |, has been followed for the 
last 22 years and rights have grown up which ought not to be un- 
settled. The decision itself was right. There is no hardship in 
holding that property is presumed to be given with Tarwad inci- 
dents. For, only then the propezty has the greatest chance of being 
conserved in the family. The fact that children by another hus- 
band also participate in the gifs ought not to weigh much. For 
even if the gift 1s to a female alone, tlhe moment she dies all her 
children including those of the donor take her property. 


T. R. Ramachandra Iyer, |in reply). The principle of Stare 
decisis does not apply to this case. There have been conflicting 
decisions, See Koroth Amman Kutti v. Perungothil Appu Nam- 
biar 2, Ummanga v Ramakrishna.8, Kallian Amma v. Govinda 
Menon 4, No rights could have grown up in others in view of the 
fact that the gifted properties have been tied up to the Tarwad, 
under the doctrine of Kunhacha Umma v. Kutti KANA Haji 9 

The Court expressed the following 

Opinion :—The Chief Justice—It seems desirable at the 
outset to point out that the decision of the Full Bench in Kunhacha 
Umma v. Kutti Mammi Hajee 1, which is questioned in the 





1. (1892) rL. R.'16 M 201. 2 (1908) I. L. R. 29 M. 822. 
8 (1909) T. L. R. 84 M. 987, 4. (1911) I. D BR, 85 M. 638,. 
§. (1892) I. L, R. 16 M. 201, 
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reference merely decides that among the followers of the Marumak- 
katayam law, when a gift is made by the father to. the mother 
and her children, there isa presumption that they. are intended 
to take such properties as thé exclusive properties of the branch 
or tavazhi consisting of the. mother and her children, that is to 
say, with the usual incidents of tarwad property. In.the absence 
of express provision the presumption is that the property is to be 


enjoyed by the inother and her issue in the way in which property 


is customarily held and enjoyed among followers of the Marumak- 
katayam law. The decision proceeded on the authority, of two 
decisions of their Lordships of the Judicial Committee which 
laid down that the law governing the parties is one of the 
circumstances’ to be taken into consideration in ascertaining 


` the intention of the donor, As pointed out in the judgment 


of one of the judges who made the reference to the Full Bench 
the presumption was arrived atin consideration of what were 
known to be the notions and wishes of persons in the posi- 
tion of the donor and also: of the ordinary incidents of property . 
in the District, This view was accepted by the Full Bench’ of 
four Judges two of whom Muthusawmy Aiyar and Wilkinson, JJ, 
were well acquainted with' Malabar, and that it was well founded 
is suggested by the fact that the decision has not only beèn accept- 
ed but has been given a considerable extension in the neigh- 
bouring State of Travancore, as pointed out during the argument 
by my learned brother speaking from his experience as Chief 
Justice of that State. It has also been followed, as I shall show, in 
numerous cases in this Court, and was not questioned before 
Ummanga v. Appadurai Pattar 1 a decision of Sir Arnold White, 
C. J. and Sankaran Nair, J. in 1910, and it may be taken that 
many transactions have proceeded on the footing that it was 
correct. In these circumstances, notwithstanding the respect 
which I feel for the opinion of Sankaran Nair, J. especially in a 
matter affecting his own community, I think we should be very 
slow to differ from the decision of the Full Bench unless we are 
absolutely obliged to do so, more especially as that decision merely 
relates to a presumption which it is alwaysin the power of a 
donor to negative if so minded by express provision, If any 
change is to be made it should, it seems to me, be made by the 
legislature. 


amamangun anang 





1. (1910) LL.R. 34 M: 987, 
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As regards the. authorities, the decision in Kunhacha Umma ` 


: ` Kutti Mammi Hajee L-was not only not questioned but, as 
pointed out in subsequent cases, was.accepted in Koroth Amman 
Kutti v. Perungottil Appu Nambiar 2 to which Sankaran Nair, J. 
was a party. It was followed in _Pathatheruvath Pathwm- 


ma v. Mannam Kunniyil Abdulla Haji 8, Kunhamina v. Kun- . 


hambi +, Katankandi Koma v. Thamburankandi Sivasankaran 9 
Chakkantavida. Chakkan Abdulla v: Thazuth Cheekkott: 6, and 
Parvathi Kattilammah v. Ramchendra Ejaman 7, Lastly in 
K. P. Kalyani Ammah v. K. P. Govinda Menon, 8 which was 
subsequent to Ummanga v. Appadurai Pattar ? it was again ac- 
cepted and acted on by Abdur Rahim and Sundara Aiyar, JJ. in 
a careful judgment in which all the authorities- were examined. 
In this state of things it-seerhs to me that it is not. now open to 
us to question the decision of the Full Bench even if we. saw 
reasons to doubt that it had been correctly decided. “With re- 
ference to the observations of their ‘Lordships of the Judicial 
Committee in Jogeswar Narain Deo v. Ramchandra Dutt! which 
are referred to by Sankaran Nair, J. that the principle of joint te- 
nancy appears to be unknown to the Hindu Law except in the case 
of a co-parcernery between members of an undivided family, it 
may be observed that these observations of their, Lordships were 
made with reference to ordinary Hindu Law and not to the pecu- 


-liar Marumakkatayam.system which was not under their Lord» 


ships’ consideration. But even taking them to be applicable, I 
cannot see how a gift to a. female and all her descendants in the 
female line can be held to infringe the principle, for that is the 
kind of joint family known to the Marumakkatayam system. On 
the other hand, the propriety of such a gift would appear to be 
recognised by their Lordships in Ra: Bishen Chand v. Mussumat 
Asmaida Koeril in the passage cited .by Benson and Sundara 
Iyer, JJ. Jin Vengauma v. Chellammayya 1%. The question 


whether u gift, with the incidents of tarwad property could - 
be made to the mother and some of her issue only viz., those bya. 
particular husband does not arise in this particular case, as. the 


1 (1892). LL.B. 16 M. 201. : 2, (1906) 1 L.R. 29 M. 822, 
3. (1907) LL.R. 81 M. 228. 4. (1903) LL.R. 82 M. 815. 
d. (1910) 20.M. L. J. 184. : 6. (1910) I.L.R. 34 M. 245." 
7 (1910) M. W. N. 124. 8. (1911) I.L R. 85 M. 648. 
9. (1910) I.L.R. 84 M. 387. 10. (1896) I L-R. 280. 670. 
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gift is to the children ‘of the donor’ by a deceased wife and it is 
not suggested that she left any other children. It is, therefore, 
unnecéssary to express any opinion on this point, or to refer to the. 
authorities which are collected in the judgment of Benson and 
Sundara Aiyer, JJ. just mentioned. 
' Following the decision of the’ Full Bench in Kunhacha 
‘Umma v. Kutti Mammi Hajeel and the course . of ..sub- 
sequent decisions I would answer the question in the reference as 
follows. (1) The presumption is that the donees take the 
property with the incidents of tarwad property inchiding those 
mentioned. (2) Persons subsequently born into the tavazhi are 
entitled. to- be maintained but not to claim partition. (3) An 
individual cannot alienate his share nor can‘it be attached and 
sold in -execution of a personal decree against any of the 
members. À 

Sadasiva Aiyar, J. I am prepared to follow the decision in 
Kunhacha Umma v: Kutti Mammi Hajee 1 which is in conformity 


. (so far as I find) with the views universally held by the com- 


‘munities following the ordinary Marumakkathayam law and with 
‘the intentions of a father (who might even belong to a Marumak- 
kathayam community). who consorts with a lady belonging to a 
Marumakkathayam community and who makes-or arranges a.gift 
to his children born of- his said Marumakkathayam wife. 

The objection, based on the rule of perpetuity to the validity 
of such gifts has been considered elaborately by Sundara Aiyar, J. 
‘in Meda Vengamma v. Mitta Chellamayya 2, and 1 respectfully 
agree with his ‘opinion that that rule cannot be applied so as to 
defeat gifts made to all the persons who can naturally form a 
joint Hindu family, the gifted property to be held as joint family 
property or to the whole ,ofa group of person following the 
natural law Marumakkathayam forming a natural tavazhi group, — 
t: The objection based on the woman (whose husband makes a 
‘gift to his children by her) marrying another husband and begett- 
‘ing other children to the latter and on these children also 
“belonging -to her -tavazhi’ along with her children by the lst 


husband -is not, in my -opinion, insuperable. The result of that ` 


state of facts will only be that there will be two separate groups 

in the same tavazhi holding separate tavazhi property,. the 

senior male in each tavazhi group being the Karnavan of that 
1. (1892) I,L.R. 16-M, 201, ‘3.072 M.L:55 226. 2. (4911) I... 86 M. 484. 
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tavazhi ‘group. For instance, take. the case of a- woman and her 
children who form a tavazhi within a Tarwad. Two of her 
daughters might-form two: different groups in the same tavazhi 
and their respective husbands might give properties to their 
respective children. ‘Then, all these children would belong to the 
Tarwad of their great-grand-mother, would again belong to their 
grand-mcther’s tavazhi and would also belong to the two groups or 
- sub-tavazhis of their respective mothers and hold those respective 


group: properties separately. Just as there can be tavazhis - 


within a tavazhi, there can be group tavazhis and sub-tavazhis 


‘in’ the same tavazhi. If two groups or sub-tavazhis springing . 


‘from two daughters who form a tavazhi oan have separate sub- 
tavazhi properties, there is nothing startling in two branch 
tavazhis springing from the same lady through her marrying two 
‘successive husbands) and holding separately their respective 
branch tavazhi properties. A tavazhi consists, no doubt, of the 
‘descendants’ of a single woman (I do not think it includes the 
woman herself etymoldgically) but there is nothing to prevent 
the existence in that same tavazhi of two groups cach of which 
groups’ might form a separate unit for the purpose of holdiny 
particular properties as if it was a separate Tarwad and with the 
‘incidents of Tarwad property. It cannot be said to be an unnatu- 
val separation bétween the two groups, unnatural in the sense ‘of 
‘repugnant ‘to the habits, practices and sentiments of the commu- 
‘nity. I-agree to the answers proposed by my Lord. 


"Srinivasa Aiyangar, J:—In India it isnot uncommon for 
“groups of persons though not incorporated to hold properties as 
‘if ‘they were- corporate entities. Castes and’ sub-castes hold 
“property “ag such, so also village communities. But the more 
-éommon and familiar instances of‘such groups in Southern India 
-arë the joint Hindu family governed by the Mitakshara law, the 
‘Nambudri Ilom governed by the Marumakkathayam law, the Nayar 
‘tarwad governed by the Marumakkethayam law, and the Aliya- 
“santan family of South Canara. Tha Moolas of North Malabar 


generally follow the Marumakkathayam system and the parties to` 


this suit are governed by that law. The incidents of such groups 

* holding are now well settled. In the case of Malabar Tarwads 

. such: incidents include the impartibility of the property, the right 

by birth of persons borri in the Tarwad, and the management 
67 
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-of the properties by. the senior male - member of the. tarwad who - 
‘is styled the karnavah. j 


The constitution of a Mpun akka kayaa Tarwad is well known 


‘and is concisely stated in the extract from the report of the 
‘Malabar Marriage Commission in Raman -Menon:v. Raman 
‘Menon 1. The constitution of a joint Hindu family governed by 
‘the Mitakshara law furnishes a very close parallel (See fhe des- 


cription of such a family by Bashyam Iyengar J. in Sudarsanam 


> Maistri v. Narasimhulu Maistri *). These groups cannot of 


course be created by agreement of parties. The tavazhis or. the 
subordinate groups constituting the tarwad are, I think, capable 
of holding properties as corporate units with the incidents of 


‘tarwad property, af the same time retaining their joint 


interest in the properties of the main tarwad, just as branches 
and- sub-branches in-a Mitakshara joint Hindu family are 


capable of holding properties with the incidents of Joint — 


Hindu family- property. “I am also of opinion that -some 
only of the members of a tavazhi cannot form a corporate 
unit capable of holding property as such. The husbands of 
the female members and the children of the male members of a 
tarwad are not members of the tarwad. It is not uncommon for 


them to make gifts of properties to their wives, daughters or 


sisters and their children and:such properties are called Putra- 


-vakasam properties. The question is whether, in the absence of 


express words in the grant, the tavazhi hold them as a corporate 
unit with the incidents’ of impartibility and right by birth, or 


` .whether the members of the tavazhi hold the property as 
co-owners 4. e., as tenants-in-common. I think these are the only 


two alternative views possible, and the second and third views 
mentioned in the referring order of Sankaran Nair, J. “may be left 


_out of consideration. (Jogeswar Narain Deo v, Ramachandra 
. Dutt 8).. This question was answered by a Full Bench of this 
: Court in Kunhacha Umma v. Kutti Mammi Hajee +, and the answer 
- was:that such properties were ‘held with the incidents of Tarwad 
property. The basis of the decision was that was the usual-mode ` 
“ of. holding property by persons governed by Marumakkatayam 
| law; and that the donors presumably. intended to benefit not merely 
.the existing members of the family but alse those who may there- 





1, (190071. L. R. 24 Mp. 76. 9. (1901) I. L. R. 25 Mp. 185 
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after be born in the family. This decision was followed in a largé 
number of cases in this Court, viz., Koroth Amman Kutti x. 
Perungottil Appu Nambiyar 1, Pattatheruvath Pathumma ~. 
Mannam Kunniyil Abdulla Hajee 2, Mooriyat- Peetikayil Kunha- 
mina v. Mooriyat Peetikayil Kunhambi 8, Katankandi Koma.v. 

_Thamburamkandi Siva Sankaran 4, Chakkantavida Chakkan 
Abdulla v. Thazhath Cheekkotti 5, Parvathi Kattilamma v. Ram- 
chendra Ejaman 6, Kunhiraman y.- Kunhi Parvathi 7, and 
K. P. Kalyani Amma v. K. P. Govinda Menon 8. 


Foy the first time; in Ummanga v. Appadurai Pattar.9, a 
suggestion was made that if a tavazhi had not become a distinct 
Tarwad by division or relinguishment of its joint interest in the 
properties of the main Tarwad, the property held by that tavazhi 
will not have the incidents of Tarwad property ; and the Full 
Bench decision in Kunhacha Umma v. Kutti Mammi Ha;i1, was 
explained as deciding only that the interest of a member of such 
a tavazhi lapsed to the other members of the tavazhi, if that 
interest has not been alienated during. his life-time | With the 


greatest respect to the learned Judge I am unable to accept this 


explanation. It ignores the fact that in properties held with the 
incidents of Tarwad property no individual member has an alien- 
able interest. It is to be observed that Sankaran Nair, J. who 
was one of the Judges who decided that case, at that time seems 
to have, been of opinion that it is only in cases ‘where a tavazhi 
becomes a distinct Tarwad by ceasing to have any interest i in the 
properties of the main Tarwad, that it can hold properties with 
the incidents of Tarwad property ; but i in the order of reference the 
learned J udge concedes that the rule. would apply even in cases 
where the tavazhi retains its interest in ‘the properties of the 
main Tarwad, provided that the members of the tavazhi live 
separate from the other members of the Tarwad. He thinks that 
the case in Kunhacha Umma y. Kutti Mammi Hajee 1 was a case 
of that sort. In any case he thinks that decision should ‘not be 
extended to tavazhis whose members do not live separately with 
a separate karnavan of their own. In the Fall Bench case in 





1. (1906) I. L. R. 29 M. 322. 2. (1907) T. L R. SIM. 228. - 
3: (1908) I. L. R. 82 M. 315. _ 4.. (1910) 20M. L. J..134 . : 
- 5. (4910) 30-M. L J. 868. 6. (1910)-M: W:N. 194, 

7. (1910) M. W. N. 642. ; 8 (1911) I. L. R. 35 M. 648. 

9. (1908) I. L. R 34 M. 387. 10. (1892) LL. R. 16 M. 201. 
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Kunhacha Umma v. Kutti Mammi Hajee, 1 so far as one can gather- 
from the report, the tavazhi do not seem to have been. living 
separate with a separate Karnavan of their own. In many of the 
cases which followed ‘the Full Bench decision, the members of 
the:tavazhi do not appear to have lived ‘separately with a separate 
Karnavan. I am unable to see how the fact of separate-living by 
the members of a tavazhi without a separation in interest cah 
possibly affect the capacity of the tavazhi to hold property. or the 
incidents ‘of the property held by them as such tavazhi. In 
Krishnan Nair v. Damodaran Nair ? a Full Bench of this Court 


` decided that where a female member of a Tavazhi dies, her 


separate property is inherited by her tavazhi as such 4. e., as 2 
corporate unit.” Though in Kuttaseri Eriat Govindan Nair v. 
Sankaran Nair 8 it was held by two judges of this Court, a third 
Judge dissenting, that the separate property of a male member of 
a tavazhi on his death lapses to the Tarwad and not to the 
tavazhi, the opinions collected in the referring order in that case 
show clearly the consciousness of the people that the tavazhi 


. Was a separate entity which ought to inherit the property of both 


the male and female members of that tavazhi. In a case where 
the tavazhi succeeds to the property of a deceased member, that 
property will be managed, I assume, by the senior male member 
of that tavazhi and the members of that tavazhi will have the 
additional advantage of participating in the income of that 
property, I see no difficulty in the tavazhi holding the properties 
to which it succeeded with the incidents of Tarwad property. ` 
Two.points are taken by Sankaran Nair, J. in the order of 
reference. One, that a tavazhi which has not separated itself in 
the sense mentioned above cannot cease to be under the control 
of the Karnavan of the tarwad and cannot have a karnavan Of its 
own; and the other, that a tavazhi may consist of children of 
different fathers, “In Koroth Ammankutti v. Perungottil “Appu 


_ Nambiar, + Moore and Sankaran Nair, JJ. had no difficulty in 


holding that Puthravakasam property held by a tavazhi was held 
with the incidents of tarwad property though the mere gift of 
property to a Tavazhi did not constitute them a distinct farwad. 
In Kalyani Amma v. Govinda Menon 8 all the previous cases 
were considered by Abdur Rahim, and Sundara Iyer, JJ., and the 


AT (1892) I.L.R. 16 M. 201. 2 (1918) LL R. 38 M 48, s.e 24 M LJ., 240, 
8. (1998) I L.R. 82 M. 8651. 4. (1906) I.L.R. 29 M. 322, 
5. (1908) LL.R. 82 M 648. 
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relation of the senior male member of a tavazhi managing the 
properties of the tavazhito the other members of the tavazhi 
was indicated. They, say “ there can be no doubt that he.cannot 
have all the rights of a Karnavan over the junior members of his 
Tarwad. He:is nct their-guardian and has no right of supervision 
of control over them. He is not, responsible for their protection, 
education or maintenance. His right is confined to. the manage- 
: ment of the special property owned by him and the other members 
of his branch.” I do not think that a tavazhiis not a separate 
: Tarward with a separate Karnavan of its own, is an impediment 
-to their holding property with the incidents.of Tarwad property. 
As regards the second point there is of course the possibility -of 
a woman to whom properties are given by one husband marrying 
another and having children. by him. All the children of that 
woman would form members of her tavazhi, It is certainly 
difficult to presume an intention in the first husband to grant the 
property to his wife’s children by another husband. Such cases 
are likely to occur very rarely.. After all the rule is one of cons- 
tioń and even if the decision in Kunhacha Umma ý. Kutti 
NG ‘Hajee 1 is open to questión. (I think it is not) we ‘ought 
‘not.to-depart ae it after it has been followed for such a long 
time. 


_..., [t is snow necessary to notice another contention of, Mr. 
Ramachandra Iyer which does not seem to have been put forward 
before the referring Judges. He contends that nogift or grant of 
property can be made to a Tarwad so as to enable it to hold that 
‘property with the incidents of Tarwad property ; ‘such a grant, 
he contends, amounts to a grant in favour of unborn persons and 
therefore contrary to the decision of the Privy Council in the 
Tagore case. I understand him to concede that a Tarwad could 
purchase properties and hold them with the incidents of . Tarwad 
property. ‘If they can do that, I do not see why they should not 
take a gift and hold the properties with the incidents of Tarwad 
property. . The fallacy underlying the argument is that the grant 
is a grant made in favour of unborn persons. The gift is made 
to the entity which is called the Tarwad or Tavazhi and the law 
governing the parties regulates the mode of succession and 
enjoyment. Mr. Ramachandra Iyer relied ona dicta of the 


1. (1992) 1L.B, 16. M. 201, 
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_Bombay High Court in Bai Diwali v. Petal Becherdas 1, and ‘on 


Kishori Dubain v. Muntra Dubain *. There is nothing in the 
Allahabad case: to support his contention, and the. passage in Bat 
Diwali v. Petal Becherdas!, is only any expression of doubt. 
On the other hand, the decision in Meda Vengamma v. Mitta 
Chellamayya 3, supports the contrary conclusion. 

‘ My answer to the first question is that it is not the giving 
of properties by a person to his wife and children that constitutes 


‘them a Tarwad or Tavazhi but that if properties are given to a 
wife and children following the Marumakkatayam law, they as a 
-Tavazhi hold those properties with the incidents of Tarwad 
-property, and the right of management of the properties is vested 


in the senior male member of that Tavazhi. 
- Lanswer the first part of the second question in the atema- 
tive, and second part in the negative. 
1 answer the third question in the negative. 


IN THE HIGH CO URT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


‘Thandavaroya Mudali minor by Appellant * (Respondent 
next friend Munisami Mudali. _ and Deft.) 
v. 
‘Subramania Girukkal — - _... Respondent (Petitioner— 
ae a MAH Plaintiff). 


Civil Procedure Code O 21, R 35—Symbolic delivery of possession—~Obstruc- 
tion by third person, to actual possession —second application. 

A decree holder is not entitled to file a second application for possession under 
O. 21, R, 85 Civil, I rocedure Code after heis once put in possession in accordance 
with an order passed on a previous application filed under the same order and rule. 

Gopal Das v, Than Singh 4, followed. 

Appeal against the order. of the . District Court of North 
Arcot dated the 16th April 1914,in A. 5. No, 37 of 1914, 
preferred against the order of the Court of the District Munsif of 
Ranipet in E. P. No. 382 of 1913 in O. S. No. 195 of 1911. 


In O. S. No. 195 of 1911, on the file of the District Munsif’s 
Court of Ranipet, the plaintif obtained a final decree for redemp- 
tion of a mortgage, on 16—4—1912. Afterwards, on 19—6—-1912, 
fke plaintiff applied in execution for actual possession of the suit 


* A. A. A. D. No. 99 of 1911. ` 17th August 1916. 
` 1, (1904) TDR, 26 B. 445. 2. (4911) 1 L. B. 88 A. 665, 
3. (1919) L L. R. 8j M. 484. -  ¢ (4882) I. L. R. 4 A. 184, 








i 
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lands under O, 21 r. 35 of ths Civil Procedure Code. Possession 
was delivered by the Court Amin.on 26—5—1912 and ‘the plain- 
tiff granted a delivery receipt and entered up satisfaction, On 
21—4—1913 the plaintiff put in a fresh’ execution application 
under O. 21 Rr. 35, 36 and 97 of the Civil Procedure Code, 
praying for the removal of the obstruction caused by a third person 
on behalf of the judgment-debtor, and for delivery of actual 
possession of the suit lands. The District Munsif held that such 
an application was not sustainable and dismissed it. On appeal, 
the District Judge held that it was competent to the plaintiff, 
decree-holder, to make a fresh application for execution and for 
delivery of possession and directed that the application of 
21—4—1918 should be disposed of aa to law. Against 
this order, there was an appeal. 

N. Rajagopalachari for Appellant. 

S. Varadachariar for Respondent. | 

The Court delivered the following 

Judgment :—Following Gopal Das .v. Than Singh 1, and 
the ratio decidendi in Govind v. Venkata Sastrulu 2, we hold 
that the decree-holder is not entitled to file a second application 
for possession under O, 21, R. 35, Civil Procedure Code, after he 
had been put in possession in accordance with an order passed 
on a previous application filed under the same order and rule. 

The District Judge's order is set aside and that of the District 


Munsif restored with costs in all Courts.on the respondent. We °- 


decline to allow the respondent to treat his petition as a suit at 
this late stage. 


IN THE HIGH COURT OF 7 UDICATURE AT MADRAS. | 


Mr. Justice Spencer and Mr. Justice Seshagiri Aiyar, 
Sundaram Iyer and others: ... Appellants * sons and legal re- 
presentative of the Defendant. 


v. E 
Kulathu Aiyar ... (Respondent-—Plaintiff.) 

Madras Estates Land Act—Lessee of Estate — Expiry of lease—Right to 
attach and sell ryot’s holding -Right to attach movables—Landholder —Applicali- 
lity of the term to—First charge—not available. 

The lessee of an Estate to whom arrears of rent are due cannot attach and sell 
the holding of the ryot under the Estates Land Act after the expiry of his lease. 

Forbes v. Maharaj Bahadur Singh 3 referred to. 


* S. A. No. 287 of 1914. l 1st FOA 1915. 
1. (1882) I. L. R. 4 A. 184. 2. (1907) 17 M. L.J. 598, 
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Per Spencer J :—His only remedy is to sue the tenants on their contract to pay 
rent Per Seshagiri Aiyar J: : 
“1. A person to whom arrears are due is a landholder Bot bh akanding the fact 


‘that his estate has terminated (Spencer J. contra). 


2. ‘The law does not | give him a first charge on the holding. 
' 8. Hecan distrain the movable property or the trees in the holding of the 
defaulter (Spencer J. contra). 


Second Appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 111 of 1918 preferred against the decree 
of the Revenue Divisional Officer of Shermadevi in S. S.No. 6 of 
1912, 

M. D. Devadoss and V. S. Govindachari iar for appellants. 

S. Ramaswami Aiyar for respondent, 

M. D. Devadoss for appellants. My client is a landholder 


‘within the meaning of S. 3. cl. 5, because he is entitled to collect 


rent. It is not required that heshould havea present interest 
See. 8.111, Ifthe Lower Courts view is right, Lam deprived 
of a remedy either in the Revenue Court or Civil Court. The 
position is same as if the Landlord himself transferred his interest 
to another. He can collect his dues. l 
S. Ramaswamy Aiyar for respondent. My position is that 
Appellant is not a landholder according to 5, 3 cl. 5. He is not 
entitled to collect rent but only arrears of rent. Rent is what is 
accruing due and the Act distinguishes between the two terms 
See. S. 60. The first portion of S. 3 cl. 5 implies that a‘person 


. who owned any interest is not a landholder. The same meaning 


should be given to the other portion of the section. “Transfer” in 
S 3cl. 5 should be understood asa subsisting transfer. The 
right given by S. 3 is only a means of enforcing the first charge 
given by S. 5. There cannot be a first charge in favour of two 


. persons. The Privy Council has decided that the first charge is in 


_ favour of the landholder in possession ; Forbes v. Maharaj Bahadur 


' 


Singh !. See also Ram Prasad v. Ram Charan Singh 2, and 
Srimant Roy v. Mahadeo Mahata 8‘chapter VIII of the Bengal 
Tenancy Act is practically reproduced in our Act. The subsequent 
lessee in this case can also apply under 5. 111 after a year for the 
first year’s arrears and if the appellant put off applying till the end 
of Fasli 1322, there will bea conflict of two attachmerits for 


which the Act provides no solution. If the landholder in posses-- 


sion manages tò have his sale first then the balance of the sale 


1 (1914) I. L. R. 410. 926. 87 M. L. J. 4. 2. (1915) 27 I. ©. 604. 
8 (1904) I. L. R310. 550, 
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proceeds goes in discharge of ‘the further rent due to ‘him 
under Section 127. The alder landholder gets nothing. The 
difficulty is greater in. the case of distraint under Section S. 77 
etc., since the landholder can during the current revenue year 
proceed to distrain for arrears as they fall due.. Moreover as soon 
as there is asale, it is fre of all incumbrances. S. 125. In 
Ramasawmi v. Bhaskarasami } the Privy Council decided that 
there must be a ‘subsisting interest for proceedings unde S; 
8 and 9 of the Rent Recovery Act of 1865. 


'M. D. Devadoss in reply. The Privy Council decision in 
Forbes v. Maharaj Bahadur Singh 2, is inypplicable. There is no 
provision corresponding to-S. 148 (A) in our Act. S. 200° of the 
Madras Act implies. that there.can be a landholder out of posses- 
sion. The definition of landlord in the Bengal Act is also differ- 
ent. No conflict can arise between two attachments, and if one 
arises, 8. 3 cl. 5 empowers the Collector to decide as between the 
two. The difficulties pointed out by the Privy Council do not 
exist here. 

The Court delivered the following 

Judgments :— Spencer J.—The question which we have to 
decide is whether a land-holder in Madras who has ceased to be 
a land-holder can recover rent for the years when he was a land- 
holder by bringing the ryots’ holding to sale under the provisions of 


Chapter VI of Madras Act I of 1908. For Bengal it has . 


been decided by the Privy Council with reference to the Bengal 
Tenancy Act that he cannot (Vide Forbes v. Maharaj Bahadur 
Singh #), The Madras Estates Land Act is modelled on the Ben- 
gal Tenancy Act. Therefore the above decision must have great 
weight with us so far as-it is based on provisions which have 
been repeated in the Madras Act. There are, however, several 


distinctions between the two Acts. In Bengal a Landlord must . 


bring a suit and obtain a,decree before he can bring to sale the 
tenant’s holding. In Madras he can proceed sumimarily to attach 
the holding by notice to the defaulter served through the Collector, 
provided that he has exchanged a patta and muchilika with the 
ryot or tendered him such a patta as he was bound to accept. S. 5 
of Madras Act I of 1908 and 8. 65 of the Bengal Act VIII of 1835 
both declare that the rent shall be a first charge upon the holding | 
5. 109 of | the Madras Act provides for the case of a conflict 


1. (1879). L.B.2M.67. 2° (1914) LL.B. 410. 926 s.c 97 M. L. J. 4, 
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between the ‘right of a landholder distraining produce and the 
right of a Civil Court decree-holder by declaring that the land- 
holder's right shall prevail, but this does not apply to the case of 
a land-holder selling the ryot’s holding. As, in Madras, he does 
not occupy the position of a decree-holder there can be no com- 
petition from other decree-holders for rateable distribution of-the 
proceeds of the sale. 

S. 148 clause (A) of the Bengal Tenancy Act which declares 
that “notwithstanding anything contained’ in S. 232.of the Civil 


` Procedure Code, an application for the execution of a decree for 


arrears obtained by a landlord shall not be made by. an assignee of 
the decree unless the landlord’s interest has become and is vested 
in him, does not find place in the Madras Act. Thus one strong 
argument for the position that the right to sell the holding for 
arrears is vested in the landholder gua landholder is wanting. The 
Privy Council decision dwells on the anomaly, which would arise 
by two persons, the landlord and the ex-landlord, having simul- 
taneously a first charge on the tenure, and it goes so far as to 
class the ex-landlord as an outsider. 

This anomaly would present no real difficulties in Madras. 
Under Section J11,°a landholder cannot sell the holding for 
arrears until the revenue year in which they became due is over 
and he has under 8. 112 only one year in which he can take 
this step. Unless proceedings begun by one Jandholder were - 
still going on when the succeeding landholder wished to sell the 
holding for the rent of the following year, there would be no 
conflict of interests. Even after the sale of the holding the pur- 
chaser would be liable for the rent of the year in which he was 
in occupation. In case of a dispute between two or more rival 
claimants to the title of landholder S. 3 (5) provides that the 
person who shall be deemed to be landholder for the purpose of 
this Act is the person whom the Collector may recognise or 
nominate as landholder. Again, when there is an intention to 
distinguish between landholders in possession and other land- 


‘holders who have no subsisting interest, the. Madras Act speaks 


distinctly of land-holders in possession (vide S. 200). This 
may be used as a not very convincing argument that where the- 


“word ‘landholder’ cccurs in the Act without qualification, it 


includes persons out of possession. 
I will now consider whether there are any other: indications 
within the four corners of the Act that landholders have, as in 
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Bengal, no right to proceed against their ryot’s holding, “unless 
their interest as landholder subsists at the time. 
“Ib is provided" ‘in 8. 53 that the remedy of landholders 
against the ryot’s movables and holdings under Chapter IV of 
_ the Act is only available to those landholders who have exchanged 
a patta and muchilika with their ryots or’ have tendered them 
such a puttah as they were bound to accept, or there must be a 
valid: putiah or muchilika- continuing in. force.. Can it be said 
that-a valid puttal or muchilika continues in, force between a 


ryot and a landholder who has ceased to have any subsisting - 


interest in the estate ? -If the answer is ‘No, but he is a person 

who has exchanged or tendered a puttah under the first part. of 

"5. 53)’ we must then look to S. 52 and we find this 
section declaring that no ryot shall be bound to accept a puttah 
for a period of more than one revenue year and that puttahs and 
muchilikas accepted or exchanged for any. revenue year remain 
in force only until the commencement of the revenue ‘year for 
which fresh putiiahs are accepted or exchanged. _ 

“ Under the old ‘Act (VIII of 1865) it was -recognised by the 
Privy .Council in Ramaswami v. Bhaskarasami 1 that there 
must .be.a subsisting relation of landlord and tenant for the 
exchange of pattah and muchilikas. The result therefore is that 
distraint' and-sale are remedies open only to landholders who have 

“ab the-time ofexercising this power:a valid -puttah in. force be- 
tween themselyes and-their ryots... I am aware that in his com- 
mentary on the:Act: Mr. V. Ramadoss takes a different view, but 
the' illustration which he: ‘gives to make the: matter clear begs the 
whole question, a o - 

“ Again ih 8. -8 (5) arlamdholder-is defined as “a person owning 
an estate or‘part’ thereof and it is‘doubtful if he’can lay claim to 
be called such a landholder merely because at some previous date 
he -has ‘owned an estate.. If, as in this case, he is a lessee and 
comes within the description of a person ‘entitled to collect the 
rents of the whole or.any partion-of the estate, by virtue of any 
transfer from the owner,’ there can be no reason for imputing to 


the legislature am intention to create in favour of such persons . 


rights. of greater extent and duration than those which are declared 


to be the property of owners who are landholders in their own. 


right, . a 
Eo o aD o- A879) LL. R, 2 M. 67 atp. T3, 
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I am therefore of opinion that the lower courts were right in 
their conclusions that, as the defendant was not: the lessee for 
fasli 1322 he could not attach the plaintiff's lands for the arrears 
of fasli 1321. In such cases the only remedy left to the ex-land- ` 


holder is the right of suing upon his contract for rent. 


This second Appeal is dismissed with costs. The memo of 

objections is also dismissed with costs. . 
Seshagiri Aiyar J.—Vagaikulam is an inam village belonging 

to the Vyasaraya Mutt. The defendant had a lease of it fromthe 


“ mutt for ten years up to the end of fasli 1821. His son became 


the lesssee in fasli 1322. The plaintiff who is a ryot of the 
village is alleged to have made default-in thé payment of rent for 
fasli 1321. In or about September 1912, the defendant attached 
the plaintiff's holding’ for the arrears. This suit is to raise the 
said attachment. The only question for decision is whether the: 
defendant who had ceased to bz the lessee from July 1912 can 
attach the defendant’s holding for the rent due to him while ke 
was’ the lessee. There is no question that the defendant was a 
landholder up to the end of fasli 1321. See Perraju Garu v. Sub- 
barayudu 1. It is also undisputed that the lessee who succeeded 
the defendant was a ang saa at the time when the atacnnent 
was made, sed 

After hearing the matter saga very fully on both. Sey and. 
having regard to the grounds of the decision in Forbes v. Maharaj 
Bahadur Singh 2, I have, though not without hesitation, come ‘to. 
the conclusion that the defendant had no right to enforce the 
attachment of the plaintiff's holding in September 1912.. The: 
reasoning of the Judicial committee in Forbes v. Maharaj Bahar 


` dur Singh 3, applies to this case, although as I shall presently 


show, tha provisions of the Act which the Privy Council had to 
constiue differ in some material respects from the Estates Land-Act. 
The definition of “landholder” would apply in my opinion: -to the 
defendant. i 
The somewhat hypercritical comments of the Tapia Vakil. 


- for the respcndent on the language cf S. 3 (5) have not convinced. 


me to the contrary. He laid stress upon the phrase “ owing an. 

estate” and argued that it predicates a subsisting’ interest at the. 

time of the attachment.. The next clause “‘ entitled to “collect the. 

rents ” would certainly apply to the man whose lease had expired,. 
1, (1911) 1. L. R 36M, 126, : 2.. (1914) I. D. R. 410. 926, 
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but to whom arrears .were still due. I donot think that the 
word,“ owning” was intendel to negative the rights of persons 
who owned the estate at the time the arrears fell due. Another 
argument which belongs to the same category is the distinction 
sought to be made between rent and arrears of rent. Iam of 
opinion that the defendant was a land-holder when he attached 
the holding. One has only to look at S. 200 of the Act to see 
that the Legislature in Madras: contemplated the existence of 
land-holders, with co-ordinate or :mutually exclusive rights. It is 
different in Bengal. The definition of “ Landlord” (it is not 
landholder) is that he is “a person immediately under whom a 
tenant holds.” This would undoubtedly exclude the defendant in 
Bengal. So far as I am able to see, there can be but one landlord 
ata time jn Bengal, ,altbough there may be a proprietor and a 
landlord. There is no provision in the Bengal Tenancy Act 
corresponding to S. 200 of our Act which limits the power of 


the Land-holder jn possession. Consequently the observation of, 


the Judicial Committee in Forbes v. Maharaj Bhadur Singh 1, 
that there can be but one landlord cannotapply to conditions 
which obtain in Madras. 


' -Tt seèmé to me that to hold that on the expiry of the lease, 
the lessee" “has mo right of distraint would render nugator y the 
provisién of the Act. S. 77 and 111 make it clear that distraint 
proceedings should be commenced only if the rent due during 
the next proceeding“ twelve months remains unpaid.” -These 
sections do not impose the further restriction that ‘at the 
time of the distraint, the distrainer must be. the sole landholder. 
As’ proceedings of this kind are ‘prohibited during the year that 
rent falls due, it seems to me ‘that the Legislature contemplated 
action being taken by the person who had the estate when the 
arrears fell due.- On the other hand, the Bengal Legislature 
confers the right to distrain only on -the person in whom the 
estate vests at the time. S. 148 (%) prohibits an assignee of a 
decree from distraining unless the estate itself is transferred to 
him.. There is no corresponding. provision: in the Madras Act. 


Ido not think that the fact that in Bengal distraint proceedings ° 
have-to-be taken after decree in a Civil Court affects’ the question. 


_My conclusion upon this portion of the case is that the defendant 
was entitled to distrain. ` ©’ : 
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The third question is could he distrain the plaintiff's holdings ? 
It is here that the ratio, decidendi of the’ Privy Council decision 
affects the defendant. In the Madras Act, there is a provision for 
the landholder distraining the general: movable property of the 


‘defaulter. See S. 77. In S. 121 of the Bengal Tenancy Act 


which corresponds to 8. ‘77, this power is not given. In Madras 
(a) the holding (b) the crops on the holdings (c) the ordinary 
movable property of the tenant (d) the trees on the oe 
subject to specified exceptions can be distrained. f 


In Bengal the distraint can only be with reference to (a) 
and (b). Therefore, if in the present case, the defendant had 
distrained the movable property or the trees I would have held 
that the proceedings were not illegal. ` Both the landholders have 
the right to distrain these properties. In the case of the holding | 
itself, S. 5 of the Madras Act and 8.65 of the Bengal Tenancy 
Act give the landholder or the landlord, as the case may be, à 
first charge for the rent due. In Madras, the first charge extends 
to the crops on the holding as well, but although in Bengal the 


-crops can be distrained, the’ rent is not made a first charge-on 


them. This right of first charge must be- taken to have been 
given only to the landholder who has a subsisting interest. See 
Ramasami v. Bhaskarasami 1. There would certainly arise a 
conflict of interest in the case of the holding being attached by 
two persons. 

The lessee that has passed out may not take action until the 
very end of the second year. The lessee in possession may 


' commence proceedings in the beginning of his second year. As 


some time must elapse before the holding is brought to sale, the 
question will have to ‘be dealt with whether both or either of 
them had the rigat to attach and whose rights should take. prio- 
rity. It was argued that this dispute can be settled, by the 
collector under the second clause of S. 3 (5) of the Estates. Land 
Act. I think the clause would only enable the collector to recog- 
nise one of the two claimants as the landholder. It would not 
authorise him to decide the question of priority regarding .the 
rights of two landholders. The Judicial Committee in the Calcutta, 
case point oft in more than one place that the right to distrain 
the holding is. dependens upon the right of first charge. It 
is also pointed out that “to acquire the right which the section 
4. Ce EA eres) j 
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gives,‘ not “only the’ person .obtaining ‘the decree must be 
the landlord ‘at the time, but the person seeking to execute it by 
sale of the tenure must have the landlord’s interest vésted in him.” 
Again we have this, strong expression of opinion. “In whose 
decree and on whose application is the tenure to be sold? The 
question admits of only one answer that it is the existing land- 
lord alone who can execute the decree; the ex landlord is an out- 


sider, and, whilst he can execute his decree against the debtor as’ 


a money-decree, he has no remedy against the tenure itself.” The 
expression “existing landlord” and ex landlord may not be appro- 
priate to designate the position of the two landholders in 
Madras, but there is no doubt that the Judicial Committee have 
clearly and’ emphatically laid down that a holding can be sold 
only by the landlord who has a subsistirig, interest in the estate. 
The. language of S. 127 of the Estates Land Act is in favour of 
this position. Under clause (e), if the holding is sold, the person 
to whom. the arrears were due the previous fasli gets no portion 
of it. The arrears payable under clause (b) will go to the attaching 
landholder and not to the person whose interest had ceased. I 
must therefore conclude thatthe holding can be attached only by 
the landholder who has the estate still in his possession. . 


As I have discussed the sections ab some Jengih, Imay re- 
state my conclusions thus : f 


1. A person to whom arrears are due isa landholder, not- 
withstanding the fact that his estate has terminated. 


2. The law does not give him a first charge on the holding. 


3, He can distrain the movable property or the trees on 


the holding of the defaulter, 

4. He is not entitled to attach the holding. 

These propositions will reconcile the provisions of the Estates 
Land Act with the decision of the Judicial Committee in Forbes 
v. Mahara Bahadur Singh 1. The Second Appeal must be dis- 
missed with costs. The memorandum of objections must also be 
dismissed with costs. 


“ 


y 





1. (1914) I. L. R 410.926. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice SeNha ii. JAN and Mr. Justice 
Napier. l 7 


Sankavalinga Moopanat and others. Appellants *' (Defendanis) 
8, 4, and 6, in S. A. No. 


v, =~ 2528 of 1918 ` ; 
_T. V. Subramania Pillai and another. Respondents (Plaintiffs) 
and l vi 


T. V. Subramania Pillai and another. Appellants (Plaintiffs) in 
i S.A, No. 290 of 1914” é 
DIS 
Ramasawmi Moopanar and others.” Respondents (Defends 


, ` Madras Estates Land Act, S 151, 152—C. ömpensation in lieu of ajeétmant— 
No severance of relationship of landlord and tenant. 

» Payment of compensation under S. 152 of the Estates Land Act, in Vien’ of 
ejectment does not sever the relationship of landlord and tenant between the 
parties, the compensation being only for the injury. done to the landlord by, the 
wrongful conversion and not for the severance vf the relationship. a 


Second Appeals against the decree and judgment dated 
18-9-13 of the District Court of Tinnevelly in A. S. No. 236 of 
1912 preferred against the decree of the Court of the Revenue 
Divisional Officer, Koilpatti, in Summary Suit No. 120 of 1911. 

C. S. Venkatachariar for Appellant. 


Sankaralinga N. Rajagopalachariar for Respondent, ` 
Moopanar l . The Court delivered the following ' 
a Judgments :—Seshagiri Aiyar, J—The plaintiffs as eta 
—  ọf a temple sue to eject the defendants, The allegation. in the 
pees plaint is that the defendants erected a house upon a portion of 


‘the holding and are therefore liable to be evicted. The Suit 
Collector dismissed the suit. In appeal the District Judge came 
to the conclusion that the erection of the building by the tenants 
impaired the value of the land and rendered it substantially unfit 
for agricultural purposes; but instead of passing décree in eject- 
ment he directed compensation to be paid to the landlords undér 
S. 152 of the Estates Land Act. Both the tenants ‘and the land- 
lords have appealed to this Court. ae ae kk 
.In the appeal by the tenants it is argued that as the building was 
erected only on asmall portion of the holding the finding that the 
whole land has been rendered unfit for agricultural purposes is un- 
sustainable. As was pointed out by the Judicial Committee in the 
* 8. A. No, 2623 of 1918 and 290 of 1914., Se “August; 1915.” 








2 
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case Hari Mohan Misser v. Surendra Narayan Singh }, it is the 
Court which has jurisdiction to weigh evidence that must find 
whether the land has been rendered unfit for agricultural purposes. 
As the Coutt of Second Appeal we are bound by that finding. 
We therefore.accept the conclusion of the District Judge which is 
unambiguous. -Moreover there is no issue as to on what portion 
of the holding the building was erected and whether that erection 
prejudiced’ cultivation in other portions of it. Another objection 
taken by Mr. Venkatachariar is that the holding is held in 
severalties by the brothers and that the act of waste commit- 
ted-by-one of them should not entail liability to ejectment on the 
others. ‘There is no finding that this division of the holding was 
assented ‘to by the landlords or that they received separate rents 
from each of the individual tenants in respect of the portion in 
his occupation. Unless these conditions. are satisfied S. 145 


Sankaralinga 
Moopanar 


v. 
Subramania . 
illai. 
` Seshagiri. 
Aiyar, J. 


of -the Estates Land Act cannot be invoked in favour of the 4 


tenants. We must overrule this contention also. 

On the question of the compensation which has been award- 
ed, both parties have raised objections. In the view I am 
disposed. to take of this case, that question will have to be 
remanded for. further consideration to the Lower Appellate Court. 


In the appeal by the landlords the trustees, it was first 


argued by Mr. Rajagopalachariar that the alternative remedy -of: 


compensation is not available to the tenants.as a permanent 


house ‘was constructed by them. Reliance was placed upon two 


decisions of this Court in Ramanadhan v. Zam'ndar of Ramnad 2, 
and Orr v..Mrithyunjaya Gurukkal® for this. proposition. In 
the first ofthese cases which was a suit for injunction restraining 
the tenant from further proceeding with. the contemplated erec- 
tion of the building, the learned Judges held that the landlord was 
entitled to that relief. . The observation in the Judgment that 
“there is no.definite standard by which the compensation that 
ought to be awarded for prospective injury can be measured ” 
should not be:construed as_ meaning that in all cases where a 
building. .has. been. erected, damages , will not afford ‘adequate 
relief .in: lieu of ejectment. In the. second case the learned 
Judges came to the, conclusion that the injury was incapable 
of. F Poing compensated. ‘That was arrived at with reference to the 
ae beer a Ma (1901) I. L R. 24 M, 65. | 


Sankaralinga 
Moopanar 
v: 
3 binim 
Pillai. 
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facts of that case: The learned Judges do not lay down that in 
all cases where a building is erected on agricultural land, the only 
remedy open to the landlord i is’ to evict the tenant. Whatever 
may have been the view prior to the passing of the Estates Land 
Act, Ss, 151 and 152 of that Act put the matter beyond controversy. 
Under S. 152, if the court is satisfied that the tenant ‘can be re- 


- lieved from liability to ejectment by awarding against him some 


pecuniary compensation the Court should adopt the latter course. 
There is no differentiation between the erection of avbuilding and 
any other act of waste. Iam clearly of opinion -that: under the 


" Estates Land Act it is open to the courts to award compensation 


in lieu of ejectment in all cases of : waste. The ‘more serious 
question is this:—Whether the compensation mentioned*in 5. 
152 is to be regarded as putting an end to the relationship 
of landlord and tenant, so that the money value -paid ‘by the 
tenant renders the building and the site on which it stands the 
absolute property of the tenant ? The compensation -awarded in 
this case proceeds on the footing that from the date ofits payment 
the tenant is to have absolute right to the property: -I do not 
think that the act contemplates the severance of the relationship 
of landlord and tenant by the grant of compensation. It would 
amount to the compulsory purchasing out of the landlord, if he, 
is asked to accept a money payment in this way. The .words-of 
S. 152 which relate to this question are: “ The -decree shall ‘pro- 
vide that, if within one month from the date thereof or such 
further time as the Collector for reasons to be-recorded may allow, 
the ryot does not repair the damage or pay as compensation a 
a sum which shall be fixed by the Collector and specified in the 
decre3, he shall be ejected.” Now, the repairing of the damage at 
the expense of the tenant’ would still continue the relationship . of 
landlord and tenant, and why should the award of compensation 
terminate such relationship ? The use of the two clauses ` in the 
same context shows that in both cases the relationship is to 
subsist. The intention of the legislature is to give an indulgence to 
the tenant to’ remain on the property, notwithstanding’the act of 
waste he has committed, and for this purpose he is to be directed to 
pay compensation for the injury he has done to the property. The 
compensation should be fixed on the basis that a tortious act 
was ‘committed by the tenant upon the holding and not as if the 
landlord is to be purchased out of his right by the award of 
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compensation, There is no indication any where, either in 
S. 151 or 152, to suggest that a severance of relationship was in 
the contemplation of: the legislature. - Ib seems to me that the 
defendants mustcontinue to hold the land and the building thereon 
as tenants subject to the payment of the rent originally agreed 


upon. The damage to which they have rendered themselves ` 


liable is not for the value of the tight which the landlords have 
in the holding, but for the wrongful act which the tenants have 
committed on the property. In this view it is necessary that the 
award of compensation should be revised. The District Judge 
and the Revenue Divisional Officer have assessed the amount on 


the ground that the landlord will lose all his rights in the ` 


property. The Lower Appellate Court must be asked to assess 
the damage in the light of the above observations. The finding 
will be returned in six weeks and seven days will be allowed for 
objections. , ; 


` Napier, J—These are two’ second appeals by the parties 
in Appeal. No. 236 of 1912 in the District Court of Tinnevelly. 
Summary Suit No. 120 of 1911 in the Court of the Deputy 
Collector.of Koilpatti Division was by the Dharmakarthas of 
the Koilpatti temple uader S. 151 of the Madras Estates Land 
Act asking for the ejectment of the defendants, the pattadars 
No. 223 ofthe suit lands. The Appellate Court reversing the 
decree of the First Court directed, the defendants to pay the sum 
of Rs. 1,210, and in default of such payment to be ejected. In 
second appeal No. 2523 of 1913 the defendants 3, 4and 5, claim 
that no decree should be passed against them as they had with the 
, consent of the landholder divided their lands and had not con- 
structed any building or otherwise materially impaired the value 
of their portion of the holding for agricultural purposes. That 
contention, is founded on Section 145, but the sub-section 
provides that no landholder should be bound to : recognise 
the sub-division of any irrigated field into plots less than 5 
acres in extent. It is urged that. the landholder had given 
his consent, but no issue was taken on this: point and the point 
was evidently not urged in the Lower Appellate Court. Both courts 
have found that the holding as a whole has ‘been materially ini- 
paired for agricultural purposes and rendered substantially. unfit 
for such purposes and we cannot interfere with that finding in 
second appeal: |. mgt 

70 
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The court has not thought it necessary to order. the buildings 
to be removed though that was considered the propér remedy in 
Ramanadhan v. Zemindar of Ramnad 1 the leading case’ before 
the act and in Orr v. Mrithyuniaya Gurukkal 2 which followed it 
but has granted compensation. A | ne 


The amount of compensation fixed by the first court was 10 
per cent. of the market value of the land covered by the buildings 
objected to by the landholders and the question of the propriety 
of this assessment can onl y be raised in connection with the point 
taken by the landholders appellants 'in Second Appeal No. 290 of 
1914. The important point in that appeal is their claim that the 
decree should declare that the relation of landholders and ryots still 
subsists and that the ryots are still liable to pay the rent due on 
the patta The defendants ‘claim contra that the tenure has 
ceased. This is a very important question which is raised now 
for the first time in this court. It isin my opinion somewhat 
unfortunate thatthe act does not diferentiate between such alter- 
nations of the character of the holding as to improve the value of 
the land but make it unfit for agricultural purposes, and such 
variations as lower the value of the land for all purposes. Thé 
act gives for the first time a right to sue to eject for such acts, it 
having been held in the cases above referred to that such acts do 
not create a forfeiture and the legislature might Well have made 
some special provision for acts that really improve the value 
of the land. An injunction results in a waste of money 
while ejectment leaves the position as it stood before,” We 
have however to-construe the section as it stands and decide 
what is the efect of awarding compensation and flowing 
from that what is the basis of compensation. At first sight it 
seems incongruous that a plot which cannot be cultivated should 
continue to be held on an agricultural leasé but I ani satisfied 
that it is conteuplated by theact,. S. 151 of the Estates Land 
Act presumes that the landholder will institute a suit in ejectment. 
It provides that he may also ask for compensation in addition to 
ejectment. In sucha case obviously the land would retain its 
character and on ejectment the landkolder would secure another 
ryot, with or without compensation from the old ryot. An 
alternative right is given to-the landholder to sue for an injunc- 
tion with or without compensation. In such a case - - the ryot 





1, (1898) I... R. 16 M. 4078 M. L. J. 185. 2. (1900) L L. R. 24 È 66 
ry 
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would :be restrained hon continuing the injury to the. land but 
would remain a tenant, with 2x without having to pay compensa- 
tion.’ In the third case ‘the landlord can sue for the:repair of the 
damage or waste. In such a case’a mandatory injunction would go 
to the tenant compelling him to make .such necessary . improve- 
ments in the land as would restore it to its former value and.there 
would remain still the relation of landlord and tenant. So far: for’ 
S. 151.. ` 

Ve now come to §. 15% of the Estates Land Act. “If 
- in any suit under the prezeding section,” that is, a suit in 
ejectment or for an injuncsion: or for repair of damage, “an 
occupancy ryot is found liabl= to ejectment,”’ but it appears that 
ib is not necessary to eject tke tenant, the court might make a 
certain order. The object o? the section is not to leave it to the 
will of the landholder to exast whatever remedy he wishes but to 
provide that whatever the relief the landholder asks for, the court 
shall have a discretion to give such relief as it thinks fit, that is 
tò say, ‘specifically reserves tc the court the powers, which existed 
prior to the act. So the section provides that ‘where it appears 
‘that the.“ damage to the hclding admits of being repaired or 
that pecuniary .compensation would afford adequate ‘relief 
the decree shall provide that if within a certain period the r yot 


does not ‘repair the damage or pay the sum fixed by the Coll;ctor 


for compensation he shall 5e ejected” and this is the order 
made in this case. Assuming therefore that whatever the relief 
„sought for by the landlord might be, the court has declined to decree 
‘ejectment, it can make a conditional order for. ejectment giving 
the .ryot a short time to do onë of two tnings, either to 
repair the damage or pay zompensation. ` If he does not take 
advantage of the time giver to him he is ejected and the land- 

holder. procures a new ryot amd the relation of landholder and 
ryot continues. “If he does repair the damage it is equally clear 


that the land is restored to its proper condition, the ryot remains | 


in his holding and the relation continues. 


We now come ‘to the last case, namely, where a ryot takes 
advantage. of the conditional order, and within the time given by 
the Collector pays compensation. It seems to.me impossible to 
construe these words as making an exception to the results arrived 
at in the other cases and involving the destruction of the existing‘ 
relation. If it had been intended to produce a different result it 
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would have been so provided in the act and that not having been 
done I can only construe the words inconformity with the pre- 
vious conclusions. The ryot must continue to hold the land but 
pay compensation for the injury to the holding. -A difficulty 
arises however to the measure of the damages. This: was noteđ in 
Ramanadhan v. Zamindar of Ramnad | where it was pointed out 
‘that there was no definite standard by which prospective injury could 
be measured. In cases where the fitness of the land for cultivation: 
has been let down, the damages are easily estimated and must be 
such sum of money as would enable the landkolder to restore’ it 
to its former condition, that is, to do what the ryot might himself, 
have done “ to repair the damage,” it would cover such expenses as 
renewing water channels, removing weed or sand or other deleteri- 
ous matter. , But in cases like the present where the land has 
in fact become more valuable, though less fit for ‘agricultural 
purposes, it is certainly difficult to fix ‘compensation. It is 
impossible to say that no compensation should be given because’ 
such a construction would permit ryots to convert agricultural 
land into town plots taking the whole increased value to themselves 
and depriving the landholder of his share in what is known in 
English law as ‘betterment’, Where ryoti land is taken by the State 
under the powers of land acquisition the landholder is entitled to 


- his share of the premium paid for the compulsory purchase. Where 
` the landholder seeks to avail himself of the provisions of S. 186 


of the Estates Land Act and acquire the holding, the ryot is 
entitled to full compensation, and it seems to me to follow that 
the ryot cannot claim to improve the value of the land for his 
own benefit without paying any compensation to the landholder. 
Further in certain circumstances a landholder is.entitled to sue 
for enhancement. Such circumstances are set out in, S. 30 
of the Estates Land Act. They include improvement of the land 
by agencies outside the Jandholder or the ryot, and the improve- 
ment of the land effected by the landholder. Now clearly the 


‘conversion of an agricultural land into building land deprives the. 


landholder of his right to eect an improvement himself and of 


. his right to share in the result of other improvements not’ made 


by the ryot and this was also pointed out in Ramanadhan v, 


' Zamindar of Ramnad 1. Itis difficult to value the loss of these 


prospective rights which must vary considerably with the location ` 








‘1, (1892) 1, D. R. 16. M. 407. 
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of the land, but an attempt must ‘be made to do so. Compensation 
fixed as has been done in this case by awarding 10 per cent. of the 
improvements ‘to the landholder is. to my mind not..ascertained in 
the proper manner. I would call fora finding from the Lower 
Appellate Court as to the amount of compensation due to the. land- 


holders on the basis of the foregoing observations, 
i a 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr, Justice Tyabji. : 


Sankar Rangayya and another. Petitioners* in Orl. P. CO. No. 
of 1915 (1st and 2nd ty 
‘in Crl. Case Nos. 77 and 84 of 
1914 on the file of the Court of 
the Joint Magistrate of Bez- 
wada) l `; 
. D, | h x 
Sankar Ramayya and another. Petitioners in Orl. P. C. No. 28 
; of 1915 accused 1‘ and 2 in 
Orl, Case Nos. 118 and 119 of 
1914 on thé file of the Court of 


Joint Magistrate of Bezwada). . 


Criminal Procedure Code, Ss. 345, 428. 1 (d), 439,—Compounding of of fence 
in revision before the High Court— Power of the High Court—Indian Penal Code, 
$. 825. © 

An offence cannot be allowed to be compounded when the matter is pending 
before the High Court in revision. 3 

. §. 846 of the Criminal Procedure Code, is exhaustive of the circumstances and’ 
conditions under which composition can be effected. 


t 


Emperor v. Ram Pyan 1, Not followed. 
` Petitions under $. 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
convictions of, and sentences passed upon, tke accused in calender 
case Nos. 77 and 84 of 1914 and 118 and 119 of 1914 on the file 
of the Court of the Joint Magistrate of Bezwada and Crl. Mis, 
Petitions filed by all the petitioners in the above two Crl. Revi, 
sion Petitions for sanction to give effect to the compromise 
petitions entered into by both parties. 
* Cr, R. G Nos, 8 and 28 of 1915. Cr. R. P. Nos. 1 and 24 of 1916, and Cr. 


Misc. P, Nos.’ 186 and 187: ‘uf 1915. 9th August 1915, 
1. (1909) ÉT D. R. 82 A. p. 158, ; 
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. T, Ramachandra Row, Vakil for petitioners in Crl. R. A 
No. 3 of 1913. 

Ganti Venkataramiah, Vakil for petitioners in Osh, Bs C. 
ne 28 of 1915. 

< Ag. Public Tanggan ugent Grani) on behalt of Govern: 
‘neat ph Meee 

The Court anis the following 

Order :—Tyabii, J—The first point involved in this revision 
case is whether the desire of the parties to compound the 
offence of causing grievous hurt punishable under. S. 325 of the 
Indian Penal Code can affect our decision. The point arises, ip 
a case where two brothers brought a- charge and counter- charge 
against each other for causing grievous hurt and rioting and each 
of them was sentenced by the Joint Magistrate to one monike 
rigorous imprisonment. 

From these sentences they could not appeal but they have 
applied in revision and are now desirous of compounding. 

The composition of ‘offences is dealt with in 9. 345 of the 
Criminal Procedure Code. TT 

Sub-Section (1) specifies the offences which may be compound- 
ed without leave of Court by the injured person. It contains 
no reference to the stage at which the proceediags may lie. 


. Sub-Section (2) provides that the offence of causing grievous 


‘hurt may, with the permission of the Court before’ which any 


prosecution for such offence is pending, be compounded by the 
person to whom the hurt has been caused. 

Sub-Sections (3) and (4) extend the sphere of- din pon 
by permitting it: (a) in the cases of abetments of and attempts 
to commit the offences that may be compounded, and (b) by 
permitting guardians of minors, etc., to compound. l 

Sub-Section (5) refers to cases wheré a person has been 
committed to trial or where he has been convicted and he has 
appealed, in‘either of which cases it is provided that no composi- 
tion for the offence’shall be allowed without, the leave of the 
Court concerned. 

Sub- Section (6) gives to a composition the efect of an 
acquittal. ` 

Sub- s. (7) Jalova composition except: as provided. by the 
section. 
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- The section therefore contains provisions with regard to (a) 
the persons who may compound (b) the nature of the offences 
that may be compounded; (6) the stage of the criminal proceed- 
ings at which composition is sought to be made. (d) it also pro- 
vides, that in regard to some. ofiences the mere -consent of the 
injured person shall not- suffice for composition : he must obtain 
the permission of the court, thecourts being specified whose per- 
mission to compound. lias to be obtained. 


9 7 Sub-S. (7) must therefore be taken to mean that no offence 
shall be compounded except-where the provisions ‘of 6. 345 are 
satisfied as to each ofthese four datters,- 


"The section mentions the court before which the prosecution 
is pending to which the acclised is committed for trial and beforé 
which an appeal is “pending. There is no reference to the High 
Court in its revisional powers. Conversely it is noteworthy that 
8.439 (which defines the powers and functions of the High 
Court in revision) does not refer to 8. 345.. i 

It.would therefore seem that if an offence were allowed to 
be compounded _ when the matter is pending before the High 
Court in revision,. it could not be said that the composition was as 
provided by S. 345 intwo respects (1) as to the stage of -the 
proceedings (2) as- to the Court which, itis provided by the 
section, must give leave. It follows that the offence cannot, now 
be compounded. ` 


It was argued before us that we are empowered (sitting ir in, - 


revision) to allow the composition to be made by reason of S. 423 
(1) (d) read with S.:439 (1). For this argument it is contended 
that the giving of leave to compound is merely a consequential 
or: ‘incidental . order a contention that was accepted in Emperor 
v. Ram Pujari 1, 1, but rejected in R. v. - Ramachandra 2, 
Knox, J., who decided the latter case sitting alone was a party to 
the earlier decision also but his aétention was not drawn to it and 
be does not notice “it. | 

In, connection, with this argument I observe. that the code i in 
no place specifically empowers any court to give permission to 
compound ; _nowhere is there any special provision. conferring 
distinct powers to sanction compositions. In, §..345, (2), the 
permission of the court is referred to as a condition -precedent to 





1. -(1909) I. L. R. 32.43153. © .. 2 (1914) I. L. R. BT A. 127, 
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the act of the parties having any éffect; and in S. 345 (5) the 
absence of such permission is mentioned as depriving the com- 
position of any effect ; buf in each case it is assumed- that the 
court has power to give permission, provided there i is any occasion 
for granting permission. ` 

` The point of view from which the sub-sections are "drafted 
is, however, that ib is the injured person who has to be 
empowered to compromise and the difficulty in the way of ` 
compromise in revision is in my opinion not so much that the 
revision court has: not been specifically authorised. to grant 
permission, but that the parties are not allowed to compound 
except at the stages when the prosecution is pending, or- the 
accused has been committed for trial, or an appeal, is being heard 
from a conviction, The absence of any power being given to the 
injured person to compromise when matters are before the revision, 


court is fatal by reason of S. 345 (7). 


In my opinion therefore the offence cannot be Soiponiael 
at the present stage. 

Ayling, J.—I have had the advantage of perusing the judgment 
of my learned brother, and concur in the conclusion at which he 
has arrived on the preliminary question for our decision. ` 

In my opinion Section 345, Criminal Procedure ‘Code, is 
exhaustive of the. circumstances and conditions under which 
composition can be effected. No other meaning can be given 
to clause (7). With great respect to the learned Judges who 


‘decided Emperor v, Ram Pujari 11 cannot see how an order 


permitting composition can be treated as an “incidental order” 
within the meaning of clause (d) of Section 423, Criminal Proée- 
dure Code and I do not think that section confers on ain appellate 
court any powers relating to composition independent of S. 345: 
` Ayling and Tyabji, JJ.—Dealing with the revision petitions 
on their merits we see no reason to interfere with the convictions. 
As regards sentences, the Public Prosecutor represents that in view 
of the family nature of the quarrel and the other circumstances 
of the case, it is not necessary to send the ‘petitioners (who are 
now on bail) back to prison. We are disposed. to take the same 
view, and we reduce the sentences in each case to the terms of 
imprisonment already undergone by the petitioners. The bail 
bonds ire discharged. +S 
1. (1909) I.L. Re 823 A. 158. . . ES 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Mr, Justice Spencer and Mr. Justice Kumaraswami Sastri. 


Hakeém Patte Muhamad ... Appellant * (Plaintiff) 
` C e | 2 ` : 
Shaik Davood ... Respondent (8rd Defendant). 


Transfer of Property Act S.98—Anomalous mortgage—Possessory morigage 
with a condition that property should bacome the mortgagee’s on default as ‘ona 
sale’—Terms enforceable—Clog on the equity of redemption. 

A document, described as ‘‘ Swadina Tanaka Meddatu Sharatu Pattiram ” 
(possessory mortgage containing a condition for a period fixed) recited that the 
mortgagors had received Rs. 10 and mortgaged their house, site, ety, that they 
undertook to pay the principal and interest within a year and take back possession of 
their house, site, ete., and that if they failed to act according to the said conditions; 
they would surrender the house and land treating the transaction asasale. The 
document was dated 20-8-1894. In a suit for redemption brought in 1912, = 

` Held; that the mortgage was an anomalous mortgage within the meaning of 
S. 98 of the Transfer of Property Act and the plaintiff had no right to redeem after 
the prescribed period. 

S. 98 of the Transfor of Property Act is not controlled by S. 60, 


Second Appeal against the decree of the District Court of 
Kistna at Masulipatam in A. S.No. 109 of 1913 preferred 
against the decree of the Court of the District Munsif of Bezwada 
in O. 8. No. 210 of 1912. 

The Second Appeal arose out of a suit for redemption of a 
mortgage dated 20-3-1894. The Courts below dismissed the 
suit on the grounds that the mortgage was'an anomalous mort- 
gage, that at the end of the period of one year fixed by the 
mortgage-deed (Exhibit I) the mortgagee, the 3rd defendant in the 
suit, became owner and had, at the date of suit, acquired a title by 
adverse possession, and that therefore there was no’ right of 
redemption. The case depended entirely upon the construction 
of the-mortgage deed, Exhibit L which was called “i eso 
asTs So’ (“Swadina Tanaka Meddatu Sharatu Pattiram”) and 
the material portion of which was as follows — 

“ Within these limits.a house site together with a thatched 
house' therein, we have mortgaged, ‘that is, we have kept it as a 
possessory mortgage and have received Rs. 10 from you, ‘So 
having paid the principal and. interest pertaining to these ten 
rupees within theend of a year from the said date, we shall take 


possession of our house and site. If we do not act according to 


the said condition we shall quit the said land and house as if this 
is a sale. Thus is the possessory mortgage deed with a period 
fixed executed with full consent.” : 


* B. A. 2828 of 1918. 10th Angust, 1915. 
71 i 
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P. Nagabhushanam for appellant. The Lower Appellate 
Court proceeds on the footing that the law allows a mortgagor and 
a mortgagee to stipulate by the mortgage deed itself for the 
extinguishment of the right to redeem in a certain event. My 


_ submission is that such a stipulation is a clog on the equity of re-- 


demption and is invalid. See Samuel v. Jarrah Timber and 
Wood Paving Corporation 1, Kanhayalal v. Narhar 2, Neela- 
kandhan v. Anantakrishnan Iyer 8. 


[V. Ramadoss for the respondent referred to Usmaan Khan 
v. Dusanva 4, as being a case exactly in point. ] 


That case is distinguishable on the ground that it proceeded 
on the footing of the subsequent conduct of the parties. It did 
not hold against the position I am now contending for. Even if 
it is held to do so, my submission is that it is not in conformity 
with accepted law. See also Perayya v. Venkata 5, where’ it is 
pointed out that the act of parties contemplated by the Proviso to 
S. 60 of the Transfer of Property Act is act subsequent to the 
mortgage transaction and not an act which is part of the same. 


_ Srinivasa Iyenyar v, Radhakrishna Pillai. There was a 


covenant for payment in the present case and the Courts below 
were therefore wrong in considering the efect of the clause in 
question to be to convert the mortgagee into an absolute owner 
at the end of the period fixed. f 


[Spencer, J—If the mortgage is an anomalous mortgage, 
what is the result to you ?] 


Under S. 98 of the Transfer of Property Act the condition 
mist be given efect to. The mortgage is either usufructuary with 
a clog on the equity of redemption or a combination of a usufruc- 


` tuary and a simple mortgage. Under S. 76 cl. (b) of the Trans- 


fer of Property Act the mortgagee will have to account to the 
mortgagor for the profits. 


: [Kumaraswami Sastri, J.—No interest is provided for in 
this case. The provision in the deed is “We shall pay......... and 
redeem.” Does that amount to a covenant to pay ? 


1. (1904) A. O. 833. 7 2, (1908) 1.L.R. 27 B. 297. 


“8. (1907) L.R. 30 M. 61 at 66. 4, I.L.R. 87 M. 545, s.c. 38 M. L. J. 360. 


5. (1888) I.L.R. 11 M. 403. 6. (1918) 26 MLJ. 47. 


Yes ; even if it does not, the transaction will be a.usufruc: 
tuary mortgage with a clog. S. 62 of the’ Transfer of Property 
Act defines the rights of a mortgagee in possession. Even if 
the mortgagee in the present case cannot get a personal decree, he 
can get a decree fcr possession at’ the end of the term fixed. 

(Spencer, J.—Supposing the mortgage in the present case is 
a combination of a usufructuwry mortgage and a mortgage by con- 
diticnal sale, will it be governed by the Transfer of Property Act ?] 

Yes, because it will not be an anomalous mortgage within 
the meaning of S. 98. The covenant to appropriate the usufruct 
for interest need not be express and may be implied—See Gour’s 
Transfer of Property Act Vol. 2 p. 686, para, 1049. The mort- 
gaged property in this case being a house in the occupation of the 
mortgages, an agreement may be impliéd- that he is to appropriate 
the rent payable by him to the interest payable by the mortgagor. 
When there is.a term fixed for payment, although ‘the provision 
may not operate as a cc venani to pay, yet it will enable the mort- 
gagor to ask for possess on. Kola Venkatanarayana v. Veeppala 
Ratnam 1 was a case of a “ Mudhata Krayam” and the transac- 
tion was treated as a mortgage by conditional sale, z 

<- V. Ramdoss for Respondent. The mortgage in this case 
does not come within any one of-the mortgages defined by S. 58 
of the Transfer of Property Act; neither is it a combination of 
two or more of such mortgages. It'is an anomalous mortgage 
and the’ stipulation alleged to operate as a clog is valid S. 98 of 
the Act is not controlled by & 60. | 

` Visvalinga Pillai v. Palaniappa Chetty è? Srinivasa Iyengar 
v. Radhakrishna Pillai 8, Amarchand Kilamorar +. _ 

[Per Sadasivaiyar, J .—A mortgage in which there is no 
sale at the outset is not a mortgage by conditional sale. Srini- 
vasa Iyengar v. Radhakrishna Pillai 3.] 

+ [Spencer, J.—Is there any other authority for that position? 

Yes, Buchiraju v. Ramalinga Murthi 5 which is referred 
to in Kola Venkatanarayana v. Veeppala Ratnam 1. The deed 
in the present case fixed a period for payment and cannot there- 
fore be held to be usufructuary, Gour Vol. 2 p. 686. 

[Kumaraswamy, Sastri J..—In the present case the deed 
does not say that possession is given for a fixed term. It entitles 


1, (1906) I. L. R 29M.581. 2. (1897) I. L. R. 21 M. 1, 
3. (1918) 26 M. L. J. 47 at 53. 4. (1908) I. L. R. 27 = 600 at 603, 
: “5. (1878) 14 MV L.-J- 8971. L R.27M. 5 
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the mortgagee to possession for an unlimited term, though the 
mortgagor is allowed to redeem at the end of pne year. 

The mortgage, if redeemable at all, is redeemable at the end 
of one year only. ‘The deed says it is a mudhatakrayam for one year. 

[Kumaraswamy Sastri, J—Assuming that the mortgage is 
anomalous and that the rule against, a clog isa rule of general 
jurisprudence, why should we not apply it to such a mortgage ? 

This question is referred to and considered in Srinivasa 
Iyengar v. Radhakrishna Pillai 1, Even if according to English 
law, the rule against clog is there applicable to anomalous mort- 
gages, ib is made inapplicable to them in India by the Act. The 
rule of English Law “ Once a mortgage always a mortgage’ was 
not part of the Common Law of India P. A. Pattabhiramaier v. 
Venkatarama Naidu 2, Thambuswamy Mudah v. Hossain -Row- 
ther 3 Gopalan Naidu v. Kunhan Menon +. 

[Kumaraswamy Sastri, J.— Dhe Privy Council seem to hold 
thatafter the year 1858, the English doctrine of “Equity, of 
Redemption” would apply to India.] 

The decisions between 1858 and 1882 are not of any use 
because the Privy Council in Thambuswamy Mudali v. Hossain 
Rowther 8, said that the view taken in them was wrong but ought 
not to be disturbed because to do so would disturb titles created 
on the faith of ‘such decisions. 

[Kumaraswamy Sastri, J.—But if a stipulation having the 
effect of clogging the equity of redemption was relieved against 
between 1858 and 1882, what change was effected by the Act 
and why should we not do so also? j 


The stipulation such as the one in question is not opposed to 
public policy. 4 4 

In determining the nature of a particular mortgage the con- 
ditions of the definition in 9. 58 of the Act must be strictly 
adhered to, Narayana Iyer v. Venkatarama Iyer 5." With 
regard to the question whether, after the event specified, the 
mortgagee’s possession did not become adverse to the mortgagor, 
the case is governed by the decisions ‘in Usmani Khan v. 
Dasanna 6. 

P. Nagabhushanam replied . 
1. (1913) 26 M D. J. 47 at 53. 2. (1870) 18 M.I.A. 560 at 571. 


3. (1908) LD.R. 1 M. 1 P.O: at 15, 18, 21. 4. (1997) I.L. R. £0 M.800 at 303 , 
5. (1902) I. È. R. 25 M. 220. 6 (1912) LL,R. 87 M. 645, s. o, 285. M.L.J. 860, 
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The Court delivered the following 

Judgments :-—Spencer, J.—A vendee from the original mort- 
gagors brought this suit for redemption. The suit document is 
termed swadina, tanaka meddatu sharatu pattiram which may 
be translated as a posssssory mortgage deed containing a condition 
for a period fixed. It recites that the morigagors have received 
Rs. 10/—and have mortgaged their house site with a thatched 
house standing thereon, that they undertake to pay the principal 
and interest on these Rs. 10/—within a year and take back pos- 
session of their house and site, and that, if they do not act 
according to these conditions, they will surrender. the house and 
land treating the transaction as a sale. 

This suit for redemption was brought seventeen years after 
the term expired. The District Munsif dismissed the suit on the 
ground that the 3rd defendant had adverse possession for over 
twelve years, following Usmani Khan v. Dasanna }, The facts 

of that case were somewhat different. The parties agreed to 
treat the possession of the mortgagee as the possession of a full 
owner after possession had been enjoyed for eight years under the 
mortgage, and nine years after the execution of the deed they 
showed by their actions that they wished to act upon that agree- 
ment. It is, of course, always open to a mortgagor and 
a mortgagee to enter upon a fresh transaction independent 
of the’ mortgage extinguishing the mortgage and passing the 
property of the’ mortgagee as a purchaser, (See Kanhayalal v. 
Narhar) 2. But here we are concerned only with the terms of the 
document. The District Judge has treated it as an anomalous 
mortgage, in which case under 5, 98 of the T, P. Act the rights 
and liabilities of the parties have to be determined strictly by their 
contract. The appellant’s vakil maintains that it is a usufructuary 
mortgage or a combination of a usufructuary and a simple mortgage 
with aclog on the equity of redemption, and he quotes Srinivasa 
Iyengar v. Radhakrishna Pillai 8 in support of his argument. 
| Iam of opinion that the District Judge was right, Simple 
mortgages, mortgages by conditional sale and usufructuary mort- 
gages are defined in S. 58 of the Transfer of Property Act. This 
cannot be treated as a simple mortgage as there is delivery of the 
property to the mortgagee, as there is no personal covenant of 
the mortgagor to pay, and as there is no provision that the mort- 


1. OOE 87 M. 545, s. c. 28 M, L. J. 860. 
2, (1908) I; L. R. 97 B, 2 8. (1918) 26 M. L. J. 47. 
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gagee may sell the property and apply the proceeds in payment 
of the mortgage money; nor is it a mortgage by conditional sale 
as there is no ostensible sale; nor is it a usufructuary mortgage 


- as there is no condition that the mortgagee should receive the 


rents and profits and appropriate them in lieu of interest. In 
fact, the document: does not provide any’ rate of interest. _More- 
over, the possassion of the mortgagee is not to continue until 


- payment of the mortgage-money, but for a fixed period ‘of one 


year after which the transaction is to become asale. In Visvalinga 


Pillai v. Palaniappa Chetty \ a mortgage for a fixed period was 


treated as an anomalous mortgage. ae a 
It is argued that, if. the document be treated as a combination 


of two forms of mortgage, such, for instance, as a simple mort- 
gage and a usufructuary mortgage combined, all the distinguishing 
features, such as possession by the mortgagee, necessarily cannot 


- be retain:d; but, at least, we may expect to find such features 


present as are not contradictory to the features of the other kind 


‘of mortgage with which it is combined. But that is not the case. 
-here. Taking the document to be an anomalous mortgage the 


parties must by the provisions of S. 98, be strictly bound by the 
terms of their contract, and neither the conditions of S. 60-as to 
the survival of the rights of redemption, nor the English principles 


of equity can be applied (Vide Gopala Nair v. Kunhan Menon 2). 


A number of other decisions have been cited in which by. 
applying the principles of English Equity the right of redemption 
has been held to subsist even after the document declares it to 
have ceased: Suchare the decisions in Thumbuswamy Moodali 


‘vy. Hossain Rowthen 3, Ramaswami Sastrigal v. Sainiyappa 


Naiyakan + and Kola Venkatanarayana v. Vuppla Ratnam 5 
in-which the document was described as ‘ meddatu Krayam’ and 
contained terms similar to those in the document before us. 
These decisions relate to documents executed before the 
year 1882, when the Transfer of Property Act was introduced 
and settled the law on the subject of mortgages. Between 1858 
and 1882 the Courts of this Presidency and of Bombay applied | 
doctrines which the English courts of Equity applied to mortgages 
in England ; but in dealing with dccuments executed since 1882 
the courts are bound to apply the provisions of the Transfer of 
1, (1897) LL R20. M 1, 2, (1907) L.L.R. 80°M. 300 at 305. 


3. (1875) I. L. R.1M.1. 4. (1881) 1. L. R. 4M. 179. 
5. (1906) J. L. R. 29 M, 531. - 
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Property Act. (See Neelakanthan v.: Anantakrishna Iyer 1 and 
Ramayya v. Guruva 2, The second appeal aru be dismissed 
with ccsts. - | 
Kumaraswani Sastri, J—The plaintif is the appellant. He 
sued to redeem a mortgage dated 20th March 1894. The material 
portion of the document runs'as follows: “within these limits a 
house site together with a thaiched houss thereon we have mort- 
gaged, that is, we have kept it as a possessory mortgige and have 
received Rs. 10 from you. So having pud the principal 
and interest pertaining to ‘these ten rupees within the end of 
a year from the said date we shall taks possession of our house 
and site. If we do not act according to the sid condition we 


shall quit the land and house as if this is .a sale,” Tae deed pur- 


ports to bea Muddetusharatu Tanekha. 
Both the lower Courts dismissed the suit on the Fona that 


the suit was barred as'the mortgagee became the owner and was’ 


in possession as owner of the property from 1895 and that there 
was consequently no mortgiwe to redeem. It is argued by 
Mr. Nagabhushinam that the rule of law “once a morigage 
always a mortgage; applied to the present case and that it was 
not competent to the parties to contract themselves out of the 
tule by a stipulation whick is invalid as a clog on the equity of 
redemption. 
' Reference has been made to S. 60 of the Transfer of Pro- 
perty Act and to Samuel v, Jarrah Timber and Wood,Paving 
Corporation 8, Perr aya v. Venkayya 4, Ramaswami Sastri v 
Samiappa Naicken®, Kola V WA aa ayana v. Kuppala Rat- 
nam 6, Srinivasa Iyengar v. Radakrishna Pillai 1, Neelakantam 
v. Anantakrishna Iyer 8, Bapuji Appaji v. Senavoray Marwadi 9 
Whatever doubts may exist when the position of mortgagee 
was converted into that of a purchassr by a distinct subsequent 
contract between the parties, the decisions referred to above show 
that a clause covenanting for an’ absolute title in default of 


redemption within the stipulated period in a deed of mortgage. 


falling within any of the kinds of mortgages defined in 8.58 of 
the Transfer of Property Act ora combination thereof referred 





1, (1906) I. L. R. 30M6l.atp66.- . 9. (1890) I-L. R. 14. M. 282. 
8. (1904) A.C. P. 826. . 4 (1888) I. L. R 11M. 408. 
5. (1881) I. L. R. 4 M. 179. 6. (1906) I L. R: 29M. 581. © 


7, (1918) 96 M. D. J, 47. 8, (1906) I. L-R. 80 M. 61.. 
9. (1877) I. L. R. 2 B. 984. 
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to in S. 98 is governed by S. 60 of the Transfer of Property 
Act, is invalid and does not prevent the mortgagee from redeeming. 

The following observations of Justices Muthusawmi Aiyar and 
Shephard in Parayyav. Venkata 1 are clear and in point. “ Accord- 
ing to this argument the stipulation in the mortgage instrument 


- that if the money is not paid within the date fixed the instrument 


shall itself be considered as an absolute sale deed coupled with 
the fact of failure to pay within the time fixed, must be deemed 
to be an act of the parties extinguishing the right of redemption. 
In our Judgment this is not a tenable position and the ‘act of 
parties’ a phrase used here and elsewhere in the act in contradistinc- 
tion to “ Operation of law ” must denote a release or such other 
transaction standing apart from the mortgage transaction under 
which the right of redemption comes into existence. There is no 
extinguishment of the right by act of parties where by virtue of a 
stipulation contained in the very contract under which the right 
is created, that right ceases to exist. < i 
Reference has been made by Mr. Ramadoss for the Respond- 
ent in Usman Khan v. Dasamma ® first reported in 1912 
M. W. N. 995 and referred to by the Lower Appellate Court 
and itis argued that possession by the mortgagee for 12 years 
after the date referred to in the deed of mortgage confers 
on him title as purchaser. It appears from the facts reported 
that there was a separate release deed for a fresh considera- 
tion. Their Lordships Sundara Ayyar and- Sadasiva Ayyar: 
JJ. were of opinion that though the’ release deed owing to 


“want of registration would not confer immediate ownership yet 


it operates or changes the character of possession of mortgagee 
into possession of owner. There is nothing in the judgment to 
indicate that their Lordships were overruling the decision in 
Perayya v. Venkata 1 or laying down the rule that a recital in 
the mortgage-deed itself would alter the nature of the possession. 

Iam of opinion that ifthe mortgage in question can be 
brought under any of the’ classes defined in S. 58 of the T. P. 
Act or can be said to bé a combination referred to in S. 98 of the 
Transfer of Property Act, the clause in the deed of mortgage to 
the effect that it shall operate as a sale is invalid as being a clog 
in the equity of redemption and that the plaintiff's right to redeem 
is not affected. 


1. (1888) I.L.R. 11 M. 404. 
2, (1912) I. L. R. 37 M. 546, s.o. 5, 28 M. L. J. 360, 
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. The next question is whether the mortgage m quesbien : can 
fall under any of.the above classes: 1 : 

It has been argued by Mr, Nagubhushanam bi io NK, 
that the mortgage is one by conditional sale: or at least a :com- 
‘bination of a simple and usufructuary mortgage and reference. has 
been made to Kola Venkatanarayana v. Vappula Ratnam 1 
and to Sreenivasa Iyengar v.. Radakrishna Pillai 2, Meddatu 
Krayam has been defined by. Wilson in his glossary as “ land 
mortgaged with th: option to the lender to consider it as his 
property if the mortgageis not redeemed within a stipulated 
period” and. the words Meddatu Sharatu Tanakha in the suit 
documents mean the same thing. In Kola Venkatanarayana v. 
Vappula Ratnam 2 above referred to, the terms of the dhoumeni 
were similar to those of the suit bond, 

Their Lordships the Chief Justice and Mr. J ustice Benson held 
that there was a mortgage by conditional sale though the docu- 
ment was executed before the Transfer of Property Act came into 


force. Their Lordships were inclined to the view that the 


instrument in question which provided for the payment of the 
sum due within a-fixed date and in default constituted the mort- 
gagee owner fell within the definition of a mortgage by.conditional 
sale in S. 58 of the Transfer of Property Act.” If the defini- 
tion given in 8. 58 is strictly applied it is. doubtful whether 
a transaction which at its inception is a deed of mortgage with 
possession and which is to ripen into a sale on the happening of a 
certain contingency can be said to be.a mortgage whereby the 
mortgagor ostensibly sells the property with a covenant for 
redemption or reconveyance if the . mortgage money is paid. In 
Sreenivasa Iyengar v. Radakrishna. Pillai 2, Sadasiva Aiyar, J. 
was.of opinion that such a. mortgage was not a mortgage with a 
clause providing for future conditional sale. Though the 29 
Madras case was- referred to during the course of the argument, it 
has not been : referred to and distinguished. Spencer, J. was not 
disposed to place .a strict interpretation on Section 58 (c) and 
refers-to cases where mortgages like those ‘in question are 
described as mortgages by conditional sale; 

All the cases where mortgages like the present were treated 
as mortgages by ‘conditional sale were cases of mortgages created 
before the passing of the Transfer of Property: Act. I agree with 

=I (1908) 1. LR. 29 M 681 2. (1918) 26 M; LJ. 4T. 
72 
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Sadasiva Ayyar, J. in thinking that a mortgage like the present one 


is not a mortgage by conditional sale. It also does not fall within 
the definition of either a simple or usufructuary mortgage. It is 


not a simple mortgage as possession has been given and there is 


no covenant or a right given to the mortgagee to bring the property 
to gale, nor is it a usufructuary mortgage as there is no provision 
for the appropriation of the rents and profits towards the princi- 
pal or interest due and possession as mortgagor is to be only for 
a year. I do not think that the mortgage can be said to be a com- 
bination when the essential ingredients of each of the classes is 
wanting at least when such elements do not contradict each other 
and so can find place in the document. 

Tam of. opinion that the mortgage falls within iiag pro- 
vision of S. 98 of the T. P. Act, It has been argued that the 
principles of equity which form the basis of a series of decisions — 
between 1858 and the date of the passing of the Transfer of Pro- - 


_ perty Act whereby any agreement entered into at the time of the 


mortgage having the effect of clogging the right of redemption 
was declared inoperative should be applied to anomalous mort- . 
gages even though S. 98 of the Act enacts that in cases of anoma- 
lous mortgages the rights and liabilities of the parties shall be 
determined by their contract as evidenced by the mortgage-deed. 
It is contended that the court ought not to enforce illegal or in- 
valid stipulations. 

I do not see any sound reason for departing from the langu- 
age of S. 98 and importing an exception not mentioned therein, ` 
As pointed out by their Lordships of the Privy Council in 
Pattabiramier v. Venkata Rao 1, mortgages like the mortgage 
in question were long common in India and were recognised and 
enforced according to their letter both by Hindu and Muhamadan 
Jurists and that what is known in English law as the equity of 
redemption was unknown to the ancient law of India. In 
Thambuswami v. Hussain Rowthen 2 their Lordships of -the 
Privy Council observe that the decision in Pattabiramier v, 
Venkata Rao 1 was baszd on sound principles and that the 
course of decisions which imported into the consideration of 
Hindu mortgages principles founded on the maxim, once a mort- 
gage always a mortgage, of the English court of equity were 
radically unsound and involved very mischievots consequences. 


1. (1870) 18 M. 1,44660; a. (1875) I, L. R. 1 M, 1. 


x 


PART KV.) THE MADRAS LAW JOURNAL REPORTS. 535 


`- It is thus clear that there is nothing opposed to the Hindu 
, law or to the general principles of equity, or good conscience in 
giving effect to the terms of the contract and it seems to me that 


the legislature in enacting S.-98 included io take such mortgages — 


as did notfall within the classes specified therein out of the rule 
which their Lordships of the Privy Council thought was errone- 
ously imported into Hindu mortgages. Neelakundan v. Anantha 
Krishna Aiyar 1, and Ramaya v, Guruva 2, support the view that 
the terms of the contract ought to ba akriel enforced i in cases of 
anomalous mortgages. 

I would dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICAT URE AT MADRAS, 
Present:—Mr. Justice Spencer and Mr. Justice Coutts- Trotter, 





Rajah Damara Kumara Thimmayinim Appellant * 
Bahadur Varu, Rajah of Kalahasti | (Plaintiff) 
2. . . . 
Swarnam Kamakshamma and others ... Respondents 
(Defendant. ) 


Civil Procedure Code V of 1908, S.11 Explanation II—Applicability to suits 
instituted prior to enactment of ~Res judic: ta, law of, not a rule of procedure— 
Law applicable to suit is law in force at time of its institution—Agraharam—Grant 
subject to payment of meras and russums—conditional upon continuance of 
purposes thereof—Right to enforce payments.on failure of purposes. 

Where, in a suit instituted before the enactment of the Code of Civil Procedure 
1908, a decisionin a suit of 1902, which would not have operated as a bar under 
S. 18 of the Code of 1882, was pleaded as a bar on the strength of the pene in 
the law made by Explanation II to 3. 11 of the Code of 1908, 

Held that Explanation II to S. 11 of the Code of 1908 had no retrospective 
operation and that the decision relied upon did not operate as a bar. 

Colonial Sugar Refining Co. v. Irving 3 applied. 

Where it was found that, though an agraharam was granted subject to the 
payment of certain meras and russums, yet it was a condition of the grant that the 
payments were to continue only so long as the purposes for which they were made 
continued, Held that the payments could not be enforced after the purposes failed. 

Devanai v. Raghunatha Rao + applied. f 

Second Appeal against the Decree of the Court of the Sub- 


ordinate Judge, North Arcot, in Appeal Suit No. 87 of 1911. | 
‘(Appeal No. 336 0f .907 on the file of the District Court of North | 


Arcot) preferred against the dectée of the Court of the District 
Munsif of Tirupati in Original Suit No. 893 of 1905. 
® 8, A. 494 of 1912. 26th July 1916, 


1. (1907) L. L. R. 80 M., 64. | ` 2: (i891) I. E. R, i4 M. 282. 
8. (1906) A: C. 872. 4. (1918) 13 M. L. T. 351. 
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The suit was by the plaintiff, the Raja of Kalahasti, for the 
recovery of Rs. 5183-8-7 being the principal and interest of alleged 
arrears of jodi and voad-cess due for faslis 1812 to 1314 on the 
Parlapalle Agraharam. attached to Alathurpolliem in the Kalakasti 
estate. The defendants were the Agraharamdars. What was 
claimed as jodi was really made up of certain meras and 
russums, 


ie 


The defendants contended inter alia that jodi as jodi was 
never paid, that the meras and rassums claimed were voluntary 
payments and the plaintiff was not entitled to insist upon the 
payments being continued, and. that, as the purposes for which 
some of the payments were made ceased to exist, the payments 


‘could no longer be enforced. With reference to these defences, 


the plaintiff urged that the matter was res judicata between the 
parties by reason of the decision in a previous suit O. S. 787 of 
1902. That was a suit brought by the plaintiff for the alleged 
jodi and road-cess for faslis 1809 to 1311 claiming them at the 
same rate as that claimed in the present suit, and it was decreed 
in full in spite of the defence of the agraharamdars. 


Exhibit I, the earliest document produced in the case, being 
of the year 1803, showed the details of the various russums and 
meras that were being paid previously by the agraharamdars and’ 
that those were all then converted into fixed cash payments at, 
the request of the agraharamdars,: The courts. below therefore 
found that the grant of the agraharam was subject to the payment 
of the various meras and russums referred to in Exhibit I. The 
District Munsif allowed the plaintiff's claim in respect of some 
items and disallowed the rest, some on the ground that the- 
purpose for which they were made ceased to exist, and the others | 
on the ground that the impositions were unauthorised and illegal. 
The Subordinate Judge on appeal allowed another item also. 


With regard to the plea of res judicata the courts below held 
that the decision in O. S. No. 787 of 1902 did not operate as a 
bar. They held that the rule of res judicata was a. rule affecting 
substantive rights and not a mere rule of procedure, that, the suit 
having been instituted before the enactment of the code of 1908,, 
the question fell to be decided under the old code, and that as no 
second appeal lay against the decision in O. 8. No. 787 of 1902, 
it cculd not bar the present suit in which a second appeal did lie. 
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Avamasi Gounden v..Nachammal 1 was velied: uy en in support of 


the last position. Against:the’ decree of the Lower Appellate 


Court, the plaintiff preferred the above second appeal. 

L. A, Govindaraghawa diyar for Appellant. 

A. Krishnaswami Aiyar for Respondent. 

The Court delivered the following 

Judgment :—This appeal arises out of the assertion on the 
part of the Zemindar of Kalahasti of a claim to levy certain 
meras and russums which the respondent agraharamdars have 
denied their liability to pay, as being ° in their view unauthorized 
éxactions. 

The first, aaa is that the matter is res WEH A bine 
the parties by reason of the decision in a previous suit of 1902. 


But it is clear that in 1905 when this suit was instituted 


that decision according’ to the then prevailing law, which was 


séttled by the Full Bench decision in Avanast Gounden v, Nach- - 


ammal 1, being one in which no second appeal lay, could not 


operate as a bar to a fresh decision on the same point in a subse- 


quent suit between the parties. 
After the decision in that suit the law was altered by the 


introduction of the Civil Procedure Code of 1908, in which the - 


Explanation II to 8.11 of that code provided for the first time that 
the competence of a Court should be determined without reference 
to the existence of a right of appeal froin -its decisions. 


_ It was held by the Privy Council in Colonial Sugar Refining 
Company v. Irving 2 that a right to appeal to a superior tribunal 
is a substantive right which belongs to a suitor, and the well 
known principle- was further affirmed that an act which takes 
away a substantive right isnot retrospective in effect -except by 
express enactment or by necessary intendment, l 
The second objection is that the payment of the meras ‘and 
russums referred to in Ex. I was part of the consideration for 
the grant of that part of the landlord’s melvaram which went to 
make up the agraharam. The Subordinate Judge found, as we 
understand his judgment, that the grant was subject to those 
payments but he also held that it was a condition of the grant 
that they were to continue only so long as the ta aii for which 
they were made continued, 

1, (1906) LL.B. 29 M. 195. o 8a (1905) A. O. 872. 
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The cage isthus on a similar footing. to that decided in 
Devanai v. Raghunatha Rao 1 where it was held that as between 
a Zemindar and his tenants a fee payable for a particular purpose 
could no longer be enforced when that purpose failed. An attempt 
has been made to distinguish that case on the ground that these 
agraharamdars have not shown that they possess occupancy 
rights and that their position is thus inferior to that of the ten- 
ants in the above decision. But there is no presumption or proof 
that the agraharamdars are liable to be ejected from their hold- 
ings, and prima facie they appear to be in a stronger position 
than ordinary ryots, considering the nature and length of their 
tenure. Under Regulation 25 of 1802 the Zemindar in the 
absence of a contract fo the contrary, is not entitled to collect 
more than the fixed quit-rent or jodi in case of pre-settlement 
inams. The parties have not raised the question that this grant 


“was subsequent to the settlement and the earliest document 


between them is one of the year 1808, which by its terms purports 
to be subsequent to the original grant. 

The questions as to which of the charges ane to purposes 
which have ceased to exist are questions of fact into which we 
cannot enter. 

This Second Appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Tyabji and Mr. Justice Phillips. 





Sri Rajah Inuganti Kasturamma Appellant.* 
Bahadur Zemindarini. (Defendant) 
gi 2. 


Chelikani Venkatasurayya Garu ... Respondent (Plaintiff). 
Contract Act—S. 2 (d)—Consideration—Contract—Agreement based on past 
consideration when amounts to contract—Right of suit—Stranger to contract- Right 
to sue for benefit conferred by contract—Rule—Haception—Right of suit—When 
cestui qui trust—Circumstances determining existence of trust. 
The mere fact that at the desire of the promisor the promisee has done some- 
thing prior to an agreement is not sufficient to make the subsequent agreement a 


contract. h 
Whether or not the agreement will be held to be a contract depends upon 


whether or not the promisee intended to impose upon himself a legally enforceable 


liability. 
The circumstance that the promisee has left to himself the option of revok ng 


.the promise at his mere will, or of otherwise putting an end to the duration of the 


promise will in itself negative any intention’ on the part of the promisee to impose 
upon himself a legal liability. 


“GS. A, No. 1587 of 1918. ~ 28th August. 1915 
1. (1918) 18 M. L. T. 851. 
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Circumstances to be considered in determining whether the promisee intended Kasturamma 
-to i impose upon himself a legal liability 
Stewart v. Basey 1 referred to. ii | : Venkata, 
When A contracts with B to pay money to O, C cannot merely on the basis of aa AA a 
such a contract sue A. Sk 
In re Empress Engineering Co. 2 referred to. 


In order to enable C to sue as a restui qui trust the contract must be intended 
to secure a benefit to him. 


Gandy v. Gandy 3 referred to. 


The plaintiff sued the defendant, the widow of the Zemiudar of Kirlampudi, 
for the recovery of the arrears of salary agreed to be given to him by the Zemindar, 
The grounds of the defendant's liability were stated in the plaint to be that, in 
consideration of great services rendered by the plaintiff and his father to the 
Zemindar, the latteragreed to give to the plaintiff a salary of Rs 20 a month 
during the plaintiffs’ lifetime and that in the deed of mortgage with possession 
executed by the Zemindar in favour-of the defendant there was a stipulation. that 
the defendant should pay the allowances to the plaintiff. Held that plaintiff could 
not recover on the strength of the direction to pay contained in the mortgage deed, 
unless the defendant could be held to have been constituted a trustee for the 
plaintiff. 

Circumstances from which a trust could be inferred considered. . 


Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Rajahmundry in Appéal Suit No. 
129 of 1912, preferred against the decree of the Court of the 
District Munsif of Peddapur in Original Suit No. 211 of 1909. - 


This Second Appeal came on for hearing on Ai the 
26th day of November 1914. 


Srinivasa engah and K. Bhashyam for the Appellants. 


Peri Narayana Mur thi and Ganti Venkatar amayya for the 
Respondents. 


The Court (Oldfield and Tyabjt, JJ.) delivered the following 
Judgment :—The plaint isto the effect (1) that the plaintiff 
and his father rendered great services to the defendant’s husband, R 
the late Zemindar of Kirlampudi; (2) that in consideration 
of such services the late Zemindar agreed to give tothe plaintiff 
a salary of Rs. 20 per mensem during the plaintiff’s lifetime; (3) 
that “accordingly the defendants husband - gave possession 
of his estate to the defendant and executed a deed of mortgage 
with possession” (viz., Exhibit Bon the record) “and asked the 
defendant to pay the allowances = to the plaintif. 4 There 








1. (189%) 10h. 104, 105. f - (1880716 Oh. D. 125. 
8. (1884) 80 Gh. D, a 70, 74. 
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Kasturamma is @ reference to natural love and affection, but there is no regis- 
Venkata. tered document between the plaintiff and the Zemindar and 8. 25 
puree (1) of the Indian Contract Act has not been relied upon. The 
hee ge prayer is that a decree be passed for recovery of the arrears of the 
alleged allowances after July 1907 from the estate of the late 
Zemindar (who died on 2nd November 1906) in the hands of the 

defendant. 

The written statement denies both (1) the alleged consider- 
ation and (2) generally the agreement to pay during the plaintiffs 
life-time ; and raises the contentions (8) that Exhibit B is “‘inde- 

_ finite and cannot be legally enforced ” and that (4) its terms were 
controlled by a letter Exhibit I alleged to be written by the late 
Zemindar to the defendant, which made the alleged salary payable 
only during the plaintiff's good behaviour. This last contention - 
need not be dealt with any further as Exhibit I has been held to 
be spurious. It is admitted that the defendant is the heir of the 
deceased Zemindar, and it is not denied that she has assets from 
his estate out of which the plaintiff's claim may be satisfied. 

Two entirely distinct cases are alluded to in the plaint and 
issues, which have to be considered separately, ‘though in our 
opinion they ultimately depend on a determination of the same 
facts, 


One case open to the plaintiff js that there was an uncondi- 
tional and irrevocable contract between the Zemindar and 
himself for payment to him of Rs720 per month so long as he 
lived ; that as the Zemindar predeceased the plaintiff, part of the 
contract has to be performed after the death of the promisor ; that 
that part would be enforceable against the defendant as the legal 
representative of the promisor under 8. 37 of the Indian Contract 
Act illustration (a) and S. 40, illustration (a); and that the fact 
that the consideration had already been executed ae to the 
contract would not a'fect its enforceability. 


The finding of the Lower Appellate Court that there was a 
contract to the effect mentioned on which the plaintiff may sue 
cannot however be accepted, as (1) Exhibit B has been referred 
to even for this aspect of the case not merely as evidence of the 
contract between the Zemindar and the plaintiff, but as if Exhibit 

` B were itself the contract on which the plaintiff could sue though 
he is not a party to it; (2) the defendant's position as the legal 
representative of the Zemindar and as a party to Exhibit B have 


`~ 
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been confuséd ; and (3) no attention has been paid to the question 


whether the promise by the Zemindar was intended to be irrevó-- 


cable or to be subject to any condition of good behaviour on the 


part of the plaintiff, or revocable at thé mere will of the promisor. 


This last question is ‘distin&gt from the defence based on Exhibit I 
which was that as a matter of fact the promise had been revoked 
_ or validly altered. 

The question whether or not the promise by the Zemindar 
was revocable is of great importance to the question whether 
the promise amounts to a contract and requires detailed examina- 
tion. 

_ The only consideration alleged for the contract is “past ser- 
vices. The plaintiff could not therefore have insisted on the 
performance of the contract by threatening not to perform his 
own part of the alleged contract, as there was nothing for: the 
plaintiff to perform. In such a case the promisee cannot by any 
act of his own oblige the promisor to fulfil his promise ; nor can 
there be any legal obligation to do anything, unless a liability to 
perform the promise (not depending on the mere will of the 
promisor) it is imposed by the promisor upon himself by his 
agreement, and unless such liability is made to rest upon the acts 
already done by the promises. | 

' The mere fact that ab the desire of the promisor the 
the promisee has already done something prior to any agree- 
ment (Indian Contract Act S. 2 (di) cannot be sufficient to 
make any subsequent agreement a contract. It would not amount 
- to a contract if it was no more than a promise to make a “gift at 
the mere will of the promisor. Transfer of Property Act 
‘Ss. 124, 195.” Whether the Zemindar intended to impose a legally 
enforceable liability upon himself, or whether he merely promised 
to make a series of gifts, has not been considered by the Lower 
Appellate Court, It is clear that if the Zemindar left to himself 
the option of revoking the promise, at his mere will, or of other- 
wise putting an end to the duration of the promise, that in itself 
would negative any intention of imposing upon himself -a legal 
liability (which would necessarily be independent of his own will) ; 
such a-revocable prone could not therefore be called a contract 
at all. ot 

- In order to determine whether or not,-the Zemindar- - intend- 
ed to impose upon himself a legal liability, the Lower Appellate 
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‘asturamma Court ought to have considered (1) the nature of the services ren- 

Venkata- dered by the plaintiff to the Zemindar (2) whether at the time 

l aum that the Zemindar made the promise upon which the plaintiff 

: relies, there was any outstanding liability on the part of the 
Zemindar to remunerate the plaintiff or (3) whether the services 
were of a nature for which no compensation was expected or (4) 
which had already been fully compensated for. If there was an 
outstanding liability then as pointed out by Bowen, L. J , in In re 
Casey's Patents Stewart v, Casey! the subsequent promise may be 
almost conclusive evidence of the value that the parties intended to 
put upon the liability. On the other hand there might have been 
no outstanding liability either because the remuneration which 
was legally due to the plaintiff had already been paid, prior to the 
promise, or because apart from an express promise to remuner- 
ate, the plaintiff did not expect any remuneration. Whether 
there was any expectation of remuneration would depend (amongst 
‘other things) upon the nature of the service. The efect of S. 2 
(d) of the Indian Contract Act upon each of these distinct state of 
circumstances might be different. Where acts have been done in 
the past which might or might not (at the opinion of a party) 
support a contract, it has to-be determined whether the party did 
as a matter of fact desire to place his liability on that foundation. 
There must be not only the intention to create a liability, but 
that intention must be given effect to by reference to consider- 
ation though the consideration may be already executed. 


None of these matters have been adverted to by the Lower 
Appellate Court, nor are there findings on them from which any | 
legal inference may be drawn either in favour of or against the 
plaintiff on the question whether the Zemindar intended to enter 
into an enforceable contract in consideration of past services or 
whether the past services of the plaintiff were only a motive for 
promise, the performance of which was intended to depend on 
the mere will of the Zemindar. 

The sécond aspect of the cass depends upon Exhibit B as its 
foundation. 

In this aspect the plaintiff can succeed only. if Exhibit B was 

. such a transaction with reference to. the plaintiff as to bring him 
within any exception to the rule which prevents a person who is 
not privy toa contract from enforcing it—for Exhibit B was a 

1. (1892) 1 Uh. 104, 116, l 
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mortgage between the defendant and her husband, and the plain- 
tiff is not a party to the document, The exceptions to that;rule 
have been considered in Isumran Pillai v. Tar agan 1, For the 
present purpose it may be stated that this aspect of the plaintiff's 
case .depends upon whether er not Exhibit B—or rather clause 
31 thereof on which the plaixtiff relies, “though in form it is a 
- contract to which the plaintif was nota party was intended ta 
secure a benefit to the plaintiE, so that the plaintiff is entitled to 
say that he has a beneficial right as cestui gui trust under that con- 
tract.” See per Cotton and Bowen, L. JJ, in Gandy v. Gandy 2, 
To this aspect of the plainsiff’s case the existence or non- 
existence of any prior contracs—binding the Zemindar, would be 
only indirectly relevant: The prior contract would merely indicate 
the history or the motive for the creation of the trust (assuming 
that a trust was created) by Exhibit B. The liability of the 
defendants would in ‘this aspect arise (if at all) as a party to 
Exhibit B and her character as legal representative of the Zemin- 
dar would not be material. 

The direction in Exhibit B to pay to the plaintiff is not 
enough to Greate a trust in his favour. When A simply contracts 
with B to pay money to C, C cinnot merely on the basis of ‘such 
a contract sue A. In re Empress Engineering Co. 8. In order to 
enable C to sue, the contract must (as we have already said) be 
intended to secure benefit to the plaintiff so that the plaintiff is 
entitled to say that he has à beneficial right-as cestui qui trust. 
The circumstances which have to be considered in order. to deter- 
mine whether the contract is intended so to securea benefit 
cannot of course be categoricully and exhaustively laid down. 
But the following four consicerations may be referred to, see 
Wall v. Bright t, Shaw v. Fostzr 5, and the cases cited in Iswaran 
Pillai v. Taragan 6. It mast be determined (1) Whether 
the defendant was made a trustee for the plaintiff by Exhibit 
B or whether her position was merely such that she might 
become a trustee if certain svents .were to take_place which 
were contemplated in Exkibi B, (2) if she was made or had 
become a trustee, had she any personal and substantial interest in 
“the property (viz., as wife and presumptive heir of the Zemindar 
or as mortgagee) which she hada right to protect, or did the 


1. (1914) 96 M. L. J. 127. |. . 9. (1884) 80Ch. D. 57, 69—70, 70-74, 
8. (1880) 16 Ch. D. 195. í. (1820) LJac 494. 
5. (1872) 5 H. L. 821. 6- (1914) 26 M. L. J, 127,- 
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Kasturamna contract override any interest of -her own in the property; in- 
A Other words (3) was any specific property charged with the 
- surayya payment to the plaintif in which the defendant was to have no’ 

Soriu beneficial interest whatever ; (4) was Exhibit B communicated to l 
the plaintiff, and did he accept it in lieu of any rights that he 
had prior to Exhibit B. 

The defendant’s position as the mortgagee and as the wife- 
and presumptive heir of the Zemindar might have important bear- 
ing on the question involved in the consideration above referred ~ 
to: Assuming that she agreed to become a trustee for the plain- 
tiff, did she agree to do so in derogation of her own present and 
presumptive interest in the property, or merely in so far as her 
rights as mortgagee and heir were not afected. For if the Zemin- 
dar made the defendant trustee of so much of the property as 
would produce an income of Rs. 20 per month, and the trust was 
to subsist after the death of the Zemindar, the defendant would 
not become absolutely entitled to. that property until after the 
death of the plaintiff. Was that the intention of the parties ? 
Was it intended by the Zemindar and agreed by the defendant 
that the trust was to subsist only so long as the Zemindar (and 
after him his representative) did not revoke the directions in 
Exhibit B, or was that payment to continue independently -of the 
Zemindar’s will ?. Hence the real question in this aspect of the 
case also is whether the Zemindar intended (at the time when 
Exhibit B was executed) to.create a liability binding upon him- . 
self and the defendant in her dual capacity of a mortgagee and the 
Zemindar’s representative or. whether it was a mere revocable 
promise without any legal obligation. This question cannot be 
conclusively decided by reference to clause 31 of Exhibit B which 

; is consistent with either view. ; 


What is important, however, is that the plaintiff in order to, 
rely upon Exhibit B has to establish not only the same facts which 
hé would have to establish for succeeding on the first aspect of 
his case, but if he wishes to rely upon Exhibit B as giving him 
a distinct cause-of action, he would also have to establish in effect 
that the defendant consented to become a party to the Zemindav’s 
‘contract. with the plaintiff. 


This becomes clearer by referring to the facts. The au 


tif claims on a twofold basis that the Zemindar (1) agreed to 
pay (2) made what may be called a trust for payment. The 
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trust is not explicit, and in order- to determine whether the. : 


clause in question did create a trust, it has to be determined 


amongst other things whether it was meant that the Zemindar 


himself and his legal representative’ were to have no control over 
the property alleged to be impressed with the trust, or whether 
any option was reserved tothe Zemindav and his legal representa- 

- tive of not acting upon the clause, and thus liberating the property 
in question from the trust: in other words did the Zemindar 
intend to place on himself ana his legal representative an irrevoc- 
able liability to pay or did he not.- S. 78 of the Indian Trusts 
Act is not-alleged to be applicable and clauses (b) and ` (c) need 
not be considered . 


It was argued before us for the deferidant that the plaintiff’s 
right to receive the payment as against. the defendant would be 
coterminous with the existence of the mortgage created by 
Exhibit Band that as the defendant became owner of the pro- 
perties mortgaged, the mortgage must be taken to have merged. 
S. 101 of the Transfer of Property Act. The argument’ is 
curiously inverted from the shape it took in Gokuldas Gopaldas v. 
Pwranmal Premsukh Das 1, (and the shape it would ordinarily 
take) inasmuch as it is the mortgagee who asserts that the _mort- 
gage is mergel and a third party who denies the merger. The 
question however whether the mortgage subsists or not except 
in so far as that question is involved in those that we have already 
referred to, does not atect the rights of the plaintif, for ` the 
plaintiff can .sue the defendant only if and in so far as she is 
either a representative of the Zemindar or a trustee.on behalf of 
himself: It may be that the mortgage has merged and "yet the 
‘trust (if it was ever created) would subsist; on the other hand, if 
the direction to pay did not create a trust then the subsistence of 
the mortgage would not create it. If it be the fact, as the plain- 
tiff claims, that there was a trust created in his favour by 
‘Exhibit B then the property impressed with the trust would go 
out of the private property of the Zemindar and be held by the 


defendant not as the mortgaged property, nor as the Zemindar’s - 


property after his death, but as trust property : to such property 

consequently the defendant would not become “absolutely entitled” 

(See Transfer of Property Act S. 101) on the Zemindar's 

death, and no question of merger would arise. ‘If there was no 
1. (1884) I. L. R. 100. 1085. > 
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trust created it is an academic question so far ds the plaintiff is 
concerned whether the mortgage subsists or is merged.’ The 
question of trust is of no other importance except to establish the ' 
plaintiff's right to the allowance ; for there is no question of want 
of assets or of following the property in the hands of an alienee. 
The Lower. Appellate Court must be asked to submit a 
finding on the question whether the Zemindar agreed to impose 
upon himself a legal liability to pay the sum of Rs. 20 a month 


` to the plaintiff. -In arriving ata finding on this question the 


Lower Appellate Court will deal specifically with the various 

‘subsidiary questions of fact and law indicated above. The finding 
will be submitted in 6 “weeks and 7 daye will be allowed for filing - 
objections. 

P [In compliance ‘with the order contained in the 5 above Fade 
ment, the Temporary Subordinate Judge of Rajahmundry sub- 
mitted a finding to the effect that the Zemindar agreed to impose 
upon himself a legal. sited to pay the sum of Rs. 20 a month 
to the plaintiff.] - 

The Court delivered the following 
- Judgment:—We accept the finding which is one purely of 
fact. We see no reason for thinking that the learned Subordi- 


` nate Judge did not‘give due ‘consideration to the various points 
~ mentioned in the judgment calling for findings. Several, though 


perhaps not all of-the points have been alluded to by him. ` 
~ - The result is that the appeal i is dismissed with ee 





IN THE HIGH COURT. OF. JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar, and Mr. J ustice 


Tyabji. ` aE 
Segu Chidambaramma - >- a Appellant* (Plaintiff) 
Sareddi Hussainamma and others _.... Respondents (Defendants 


a o Nos. 1. 2. and 4). 

‘Hindu Law Widow—Alienation—Alienation attacked as being nominal by 
attaching decree-holder who has otiained ‘decree against widow for debt of her 
husband—Alienation -forno necessity—Onus of Proof—Distinction— Attachment 
of reversionary interest left in Hindu widow after invalid alienation by ha— 
Validity of. 

Where a Hindu widow sold certain property of her husband and subsequently 
the plaintiff oblained a decree‘against her “fdr a debt due by her husband, attached 
the said property in execution, and, on the attachment being raised at the instance 


* S. A. 1495 of 1913, Ist April 1916. 
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of the alienee, sued for a declaration that the sale was nominal-or without consi- ` Ghidembar- 

eration, that if was in any event not for necessity, and that the property was : amaos 

liable to be attached in execution, Oe eY 
ld that ee 
(1) the onus of proving that the sae was nominal or without consideration ~ amma. 


lay upon the plaintiff, while the onus. of proving that it was binding on the 
revorsion lay on the alienee, 


(2) if the sale was.real bub. was.not binding on the reversion, the plaintiff 
was entitled to attach and to bring to sale the reversionary interest in the 
property remaining in the widow cfter such alienation. ~ 


Second Appeal against-the -decree of the District Cou of 
Kurnool in Appeal Suit No. 27 of 1911 preferred against the 
decree of the Court of the District Munsif of Nandyal in Original 
Suit No. 178 of 1910. 


This Second Appeal coming on for hearing on Thursday, the 
` 16th day of July 1914. 

Y. C. Seshachariar for Appe-lant. 

P. Venkataramana Rau for Respondent. 

The Court delivered the following 

Judgment :—The learned District’ Judge is justified in 
his view on the burden of.proof to this extent, namely,.that the 
burden of proving that the alienation by the widow (1st defend-, 
vant) to the 8rd defendant was nominal or without consideration - 
lay on the plaintiff who attached she plaint property for realising -~ 
the amount decreed to him as due by Ist defendant’s deceased 
husband. We must accept his finding that the plaintiff has not 
discharged that burden. But fhere is the further ‘question 
whether the alienation by the widow was made for such a 
necessary purpose as would bind the property after the widow’s 
death and whether the plaintiff is not entitled to attach and bring 
to sale the said reversionary estate in execution of his decree. 

The burden of proving as against a creditor of the husband 
or as against. a reversioner that-an alienation by the widow is 
binding on the reversion is clearly on the alienee. 

The learned District Judge says that “the defendants no doubt, 
have not satisfactorily proved the necessity. for the sale” but we 
are loath to accept and act upon thas finding as the District Munsif 
had come to a different conclusion end the learned District Judge’s 
above observation appears as a sorb of obiter: actum „in his 
judgment. ; oa, 

We shall, therefore, call for a “resh finding on the evidence 
already on the record on. the. question whether.the alienation by 
the 1st defendant to 3rd defendant m: ‘1899 was. made for purposes. 
binding on the reversionary - -interess in the plaint property. 
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The finding should be submitted-within six weeks Pron the 
date of receipt of records, and ten days are allowed for filing 
objections to the finding. — | 

[In obedience to the above order-the acting District Judge of 
Kurnool submitted a finding that the alienation was not binding. ] 

The Second ‘Appeal came on for final hearing on 80th N March, 
1915. 

Y. C. Seshachariar for Appellant. 

T. M. Krishnaswamy Iyer for P. Venkatramana Rao for 
Respondent. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J .—The facts are as follows : 
the plaintiff is the decree-holder in O, S. No. 311 of 1901.on the 
file of the Nandyal District Munsif’s Court. The judgment-debtor 
is the first defendant, a Hindu widow who represented her hus- 
band’s estate fully and the decree was passed for a debt due by her 
husband. The plaint property was attached by the plaintiff (decree 
holder) as belonging to her husband’s estate. The attachment was 


.. made on the 11th November 1908, but the widow (the first defend-. 


ant) had sold ‘the property in 1899 itself to the third defendant, 
who sold it in his turn -to the second defendant in 1905. The 
widow’s sale was not made for necessity and was:invalid beyond 
her life-time. 

On these facts the question in second appeal is whether 
the plaintiff, who is the appellant before us, is or is not entitled 
to attach and bring to sale in execution of. his decree in O. 5, 
No. 311 of 1901 that portion of the husband’s estate which is 
left unaffected by the sale executed by the widow, that sale-deed 
as we said before not affecting more than that interest in the 


-~ property which could enure during the widow’s life-time. There 


are no doubt observations in several cases deprecating the des- 
cription of a Hindu widow’s estate as a life interest, because she 
fully represents the estate for most purposes and nobody else 
represents any interest in the estate during her life-time and she 
is not a trustee for anybody. (See paragraphs 624 and 625 of 
Mayne’s Hindu law). My.own opinion is that when once it is 
admitted that she represents.the estate fully, some of the Hindu 
law texts which direct her not to, alienate the estate except for 
necessary purposes - are merely moral admonitions and a sale by 
her in contravention of those moral precepts does not’ fail to 
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convey the absolute ownership to the-purchaser. . But authorities 
which canhot possibly be got over have held that an alienation 
not for legal necessity is only valid during her life-time, that is 
it conveys to the purchaser only a right to enjoy during the 
widow's life-time. (See the very recent case in Singaram 
Chettiar v. Kalyanasundaram Pillai 1). When the full estate 
is vested in her and yet owing .to the restrictions which from 
being moral restrictions, have become legal restrictions, she 
can convey only an interest to last during her life-time by a con- 
‘veyance not for legal necessity, it seems to ine to follow that the 


absolute estate vested in her becomes by her alienation for her 


` own purposes (valid during her life-time) divided into two estates 
(1) a life estate enjoyable by the purchaser during her life’ time 
and (2).a reversionary estate to be enjoyed after her life-time, 
both, of which estates or rather the total of which belonged to 
her husband at his death. So far as her life interest is concerned, 
it became by her alienation not available to- the creditors of her 
husband ; but the ownership of the remaining reversionary estate 
continues in her as part of the estate which she inherited from 
her husband. That seems to me to be available to ker husband’s 
creditors. Mr. T. M, Krishnaswami Aiyar relied upon the cases 
which have held that a presumptive reversioner had no interest 
in the property during the widow’s life time which can be attach- 
ed by his creditor, (See the latest case of this Court in Appeal 
No. 184 of 1913). In my opinion, these decisions are irrelevant 
in the consideration of the question whether the widow as heir of 
her husband has still left in her some property belonging to her 
husband's estate which could be attached by her husband's creditor 
after she had made an alienation binding on her during her life- 
time. No person can claim during the widow’s life-time, after 
the alienation of the widow's life estate, to be the owner of that 
reversionary interest, but it does not, follow therefrom that no 
reversionary interest in property forming part of the husband’s 

estate is left after her alienation of her life estate. If an interest 
belonging to the husband's estate is left, some legal person must 
.be its owner. If a presumptive and contingent , reversioner is 
not the legal person’ in whom the reversionary right exists, it 


"must be the widow in whom the’ whole legal estate vested at her ` 


husband’s death. If so the`decree-holder who obtained a decree 








1. (1914) M. W. N. 785. ° 
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against her as fully representing her husband must be entitled to 
attach that reversionary interest remaining in her as part-of her 
husband’s estate. | : 

S. 60. clause (m) of the Civil Procedure Code and S. 6, clause 
(a) of the Transfer of Property Act are also relied on by Mr. T.M. 
Krishnaswami Aiyar. §.60 (im) of the Civil Procedure Code 
prohibits the attachment. of a judgment-debtor’s expectancy of 
succession. S. 6 (a) of the Transfer of Property Act prohibits the’ 
transfer of the chance of an heir-apparent’s succession by such 
heir-apparent. These statutory provisions again are, in my opinion 
irrelevant to the consideration .of the question before us because 
the judgment-debtor here is not the presumptive or contingent 
reversioner but the widow representing her husband’s estate fully, 
and the transfer which would be made by the attachment and 
court sale of the reversionary interest is not made by any contin- 
gent reversioner or of the rights of the contingent reversioner in 
execution of a decree against him but by court acting. upon the 
judgment-debtor’s rights and upon the husband’s estate vested 
in the judgment-debtor (widow). 

I would therefore answer the question which I put to myself 
in the beginning of the J udgment in the affirmative, and setting 
aside the Judgments of the lower courts give a declaration to the 
plaintiff that the attachment made by, him in execution of the 
decree in O. S. No. 311 of 1901 is valid in respect of the rever- 
sionary interest in the properties subject to the life-interest of the 
widow. The parties will bear their respective costs throughout. 

Tyabji, J.—1 agree. It seems to me that the widow was a 
party to the proceedings in two capacities: (1) as toa life interest 
in her own absolute right and (2) as to the reversion as the re- 
resentative of her deceased husband’s estate which is to devolve 
on his reversioner. She had no doubt purported to convey 
the property in both capacities but it has been found that in so 
far as she purported to alienate the property in her latter capacity 
she had stepped beyond her legal powers and was not competent 
to bind the reversioner. She was on that account brought on the 


> record so that the reversionary interest.of her husband's estate ° 


miay also be bound. The authorities to the effect that the pre- 
sumptive reversioner’s interest is such a mere expectancy as is. 
referred to in the Transfer of Property Act, S. 6 (a) support this. 
view. For, if the reversionary interest in the widow’s husbands’ 
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estate is a mere expectancy so far as the reversioner is concerned 
the. only person in whom “the legal estate” (I use that expres- 
sion for brevity perhaps. at the sacrifice of accuracy) can be , said 
to be vested must be the widow. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Wallis, Kt., Chief Justice, and Mr. Jus- 
tice Srinivasa Aiyangar. an 
Ramasami Chetty bas ... Appellant* (Plaintiff) 


v. 
Karuppan Chetty and others ` ... Respondent (Defendants). 

Civil Procedure Code, S. 11—Res jiudicata—Two suits involving the same ques- 
tions—Judgmené in one based on and following the judgment in the other—Appeal 
only against one judgment and decree—Principal and agent—Agent acting in eacess 
of authority— Acquiescence or silence of principal—Ratification—Indian Trusts Act, 
S. 88—Interest of the agent adverse to that of the principal—Agent deriving advan- 
tage from his position—Purchase of immovable property outside British India by 
agent—Decree by a British Indian Court directing conveyance of the property to 
gr incipal—Deeree for mesne profits—Mandatory injunction—Civil Procedure Code, 
O, 21 Rr. 84, 52—Conjlict of laws. 

Where the matter in issue in two suits was the same and ther’ suites were tried 
together on the same evidence and disposed of by the same judge, and the judgment 
in the one case was based on and followed the judgment in the other, though 
separate decrees were drawn up, an appeal against one of these decrees is not barred 
by res judicata by reason of the fact that no appeal was filed against the other 
decree. 

Midnapore Zamindary Co, v. Nitya Kali Dast 1 not followed, Panchanada 
Velanv. Vaithinatha Sastrial 2 followed. 

In the case of an agent exceeding his authority ratification by the principal 
may be implied from the mere silence or acquiescence of the principal. 

Ramaswani Chetii v. Alagapna Chetti 3 followed. 

Where an agent purchased property under circumstances in which his own 
interests were advérse to those of his principal and thereby obtained a pecuniary 
advantage for himself, he should hold the advantage obtained for the benef of the 
principal, under S. 88 of the Trusts Act. so 
: An agent purchased some immovable property outside British India under 
circumstances in which he had to hold ic for the benefit of his principal. In a suit 
by the principal in a Court in British India against the agent. a British Indian 
subject residing within the local limits of the jurisdiction of that Court, for an 
account of the profits of the property and for the execution of a conveyance of that 
property in favour of the plaintiff, © 

Held, the plaintiff is entitled toa decree for an account of the profits. So 
faras the execution of the conveyance of the property is concerned, the Courts 
in British India cannot avail themselves of the procedure provided in O, 21 R. 84 
of the Code, if the defendant disobeyed the order. The only other way in which the 
British Indian Courts can grant this relief is by granting a mandatory injunction 
divecting the agent to execute a conveyance which may be enforced by attachment 


* A. No 223 of 1913. ne ‘8th September 1915. 
» (1914) 24 I. G.. 248. 2, (1905) I. L, R. 29 M. 338, 
3.7 (1914) 28 M. È. J. 199. 
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under O. 21 R. 52 of the- Code but in the absence of any precedent their Lordships 
declined to grant one in this case. 
Appeal against the decree of the. Court of the Subordinate 
Judge of Ramnad at Madura in Original Sait No. 48 of 1911. 
This appeal came on for hearing on Wednesday, Thursday 
and Friday, the 28th, 29th and 30th days of July 1915 respectively. 


A. Krishnaswami Aiyar, for Appellant. 

K. V. Krishnaswami Atyer and K. V. Sesha Aiyengar. for 
Respondent. 

The Court delivered the following 

Judgment :—Plaintiff’s father and the 3rd defendant were 
doing business as money lenders in partnership at Kuala Lumpur 
under the name and style of S. L. V. The Ist defendant was 
engaged as an agent to conduct the business of the firm for three 
years and he executed the usual salary chit to the 3rd defendant 
on the 3rd of November 1903. He transacted the business of 
the firm as such agent till about the end of the year 1907 and : 
came back to India in the beginning of 1908. 

The 3rd-defendant released his interest in the partnership 
to the plaintiff's father. Plaintiff's father is dead and the plaintiff 
is now the sole owner of the firm. 

The suit is instituted to take the accounts of the agency. 
A preliminary decree was passed for an account and in pursuance 
of that decree statements of accounts were filed, and the plaintiff 
after the examination of the accounts charged the lst defendant 
with misconduct in respect of particular loans which have since 
beceme irrecoverable and sought to recover their amount from 
him. The Subordinate Judge of Ramnad has disallowed the 
claim as to most of the items and the plaintiff appeals in respect” 
of some of them. 

The respondent has taken an objection to the hearing of the 
appeal on the ground that the question of the liability of ‘the 
lst defendant has been adjudicated upon by a prior decision 
which operates as res judicata. The facts necessary for the 
disposal of this question are these:—The Ist defendant when 
he was appointed an agent was givena % share in the profits 
and losses of the firm; but instead of his being given this share 
inthe S. L. V. firm, a subsidiary firm of L. R. M. was started 
which was to have a4 share in the profits and losses of the 
transactions of the main S. L. V. firm, and in the L. R. M. 


‘firm the Ist defendant was to have a4 share, the plaintiff's 


id 
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father and the 3rd defendant, the partners of the S. L. V. firm, 
being entitled tothe other half. The ‘L. R. M. firm was not to 
transact any independent business, but was simply to share to the 
extent'of 4 in the profits and losses of the transactions of the 
S. L. V. firm. It is obvious that though in name. there was a 
separate firm of L. R. M. in which the Ist defendant had a 4 
shave, the practical effect of the arrangement was to give the lst 
defendant a 3 share in the firm of S. L. V. The plaintiff simul- 
taneously with the suit instituted another suit O.S. No. 10 of 1912 
against the 1st defendant for the dissolution of the L. R. M. firm. 
As the questoin of the Ist defendant’s liability was the same in both 
the suits, they were tried together on the same evidence and 
disposed of by the same Judge. The Judgment in O. 8. No. 10 of 
1912 is based on and follows the Judgment in O. 8. No. 48, of 
1911, though separate decrees were drawn up, Plaintiff has not 
appealed against the decree in the Original Suit No. 10 of 1912 
and it is this judgment which is pleaded as a bar to the. trial of 
this appeal. The respondent’s vakil relies on a decision of the 
Calcutta High Court reported in Midnapore Zemindary Co., Lid., 
v. Nitya Kali Dasi !, but we think the question has been decided 
by a Full Bench of this Court in Panchanada Velan v. Vaithi- 


natha Sastrial 2. Following that decision we oyermule the plea `’ 


of res judicata raised by the respondent. 

Coming to the merits of the appeal, the items for which the 
plaintiff seeks to make the agent responsible may be divided into 
3 classes. Class one consisting of items said to have been lent 
negligently to persons who were not in a position to repay them. 
These items are Nos. 23, 40, 56, 143 and 73 of the A Schedule. 
The ist defendant has given evidence with respect to these items, 
and the Lower Court on a consideration of the evidence has come 
to the conclusion that the 1st defendant was not guilty of negli- 
gence with regard to these items. Our attention has been drawn 
to the evidence with respect to each of these transactions, and we 
agree with the Lower Court that there was no negligence on the 
part of the 1st defendant in making those loans. The next class, 
consists of three items Nos. 18, 102 and 110, in respect of which 
the charge against the 1st defendant is that he lent these items to 
Tamils and Muhammadans contrary to the instructions of the 
principals. Loan No. 18 was made on the 23rd of April 1904, No. 
1, (1914) 24 J.O. 248, 2. (1905) LL.B. 29M. 383 s.o. 16 M. D J. 63 FB) 
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102 in July 1905, and No. 110 in October 1905. The earliest letter 
in which there isa prohibition against lending to Tamils ‘and 
Muhammadans in Exhibit E dated the 13th April 1904 written 
by the 3rd defendant to the Ist defendant. The 1st defendant 
replied on the 4th of May 1904 [Hx. E 2] and stated that he had 
lent to three Muhammadans prior to, the receipt of the instruc: 
tions in Exhibit E and said that-for the future he would not lend 
to Tamils and Muhammadans. One of those persons to whom he 
had already advanced is Creditor No. 18, and so far as that item 
is concerned the agent has not disobeyed the instructions of the 
principals. With regard to the other items the respondent con- 
tends that although the principals gave instructions as to not lend- 
ing to Tamils and Muhammadans, those instructions were not 
intended to be taken as positive prohibitions, but were merely in 
the natare of directions which he was to follow as far as possible. 
He also.contends that the principals regularly received copies of 
the Day Books in which these transactions were entered and were 
asked by him to examine them and write to him if they had any: 
objections, that the principals though they took objections 
to the loans made to one or two particular debtors, they took no 
objection to the loans made to Tamils and Muhammadans as 
such; in fact they have ratified these particular transactions. 
The Lower Court agreed with these contentions and we agree 
with it. . 
After the writing of Exhibit E 2, it appears that the Ist 
defendant was lending moneys to Tamils and Muhammadans 
and the principals became aware of it when the monthly 
Kurippus were sent to them; they took no objection to the loans 
to Tamils and Muhammadans as such, though they objected to a 
loan made to one Chellayya on the ground that the sum lent was 
too large, [Exhibit T 8 dated 2nd August’ 1904 and Exhibit XV ` 
dated 6th August 1904.] Correspondence went on between the 
ist defendant and the 3rd defendant with regard to this particular 
man Chellayya. Finally in Exhibits KAI and XXXVIII, dated 


-18-9-1904 and 27-9-1904 respectively, written by the plaintiff's 


father and 3rd defendant to the lst defendant, satisfaction was 
expressed as to the mode in which the Ist defendant was trans- 
acting the business of the firm. The next important letter is 
Exhibit E 1, dated 8th March 1915, in which the 3rd defendant 
asked the Ist defendant not to have dealings with Tamils and. 
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Muhammadans in future. Even after this letter the Ist defend- 
ant had transactions with Tamils and Mubammadans. which were 
brought to the notice of the principals when the copies of the 
Day Book were sent. On the 30th of July 1905 the 1st defend- 
ant wrote to the 3rd defendant protesting against the prohibition 
of loans to Tamils and Muhammadans and stating that he had 
lent to some Tamils who were well-known to him and had not 
incurred any loss in consequence (Exhibit XXI (a.) Exhibit F 2 
was the reply in which no exception was taken to the 1st defend- 
ant’s course of dealing. In Exhibit F, dated 28th of September 
1905, the 1st defendant, writing to the 3rd sending copies of the 
Kurippu, asked him to examine them and write to him with 
regard to any objections he might have with reference to the 
transactions therein contained. 

The reply was Exhibit F 1, dated 12th October 1905, and 
no objection was taken to the transactions now complained of. 
The 1st defendant in October 1905 gave a lodn to debtor No. 110 


and copies of the Kurippa were sent to the principals and no. 


objection was taken to these transactions. It appears from 
Exhibit XXXVI, dated 7th September 1906, a letter written by the 
plaintiff's father to the lst defendant, that the 3rd defendant who 
was till then principally supervising the business of the Ist 
defendant had asked the plaintiffs father to supervise the work 
of the Ist defendant thereafter, and the plaintiffs father asked 
for the balance sheet and for a list of debtors. Subsequent 
to that we find Exhibits H, F 5 and XXXVIII (b) letters from 
the 3rd defendant and the plaintiff's father asking the 1st defendant 
to close the business of the firm. On the 7th of November 1906 
the plaintiffs father wrote Exhibit XXVI to the Ist defendant 
‘expressing satisfaction with the manner which the Ist defendant 
was conducting the business, and in Exhibits XXVII (a) and 
XXXVIII ©), dated 9th December 1906 and 27th February 
1907, written by the 3rd defendant and the plaintiffs father 
respectively to the lsi defendant they expressed their entire 
approval of the manner in which the Ist defendant was doing 
the business ; and on 8th May 1907, the 3rd defendant asked the 
ist defendant to become a partner with him and open new 
accounts, The evidence above set out shows that the, principals 
took no objection to the transactions now- in question and must, 
we think, be taken to have ratified them. The learned pleader 
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for the appellant contended that these facts are not legally 
sufficient to prove ratification and relied upon the decision in 
De Bussche v. Alt 1. There is really no doubt or difficulty as 
regards the principle of law applicable to this case. In the case 
of an agent exceeding his authority ratification may be implied 
from the mere silence or acquiescence of the principal, and this | 
principle has been adopted in Ramaswamy Chetti v. Alagappa 
Chetti 2. 

The appellant does not press his claim to the item in D 
Schedule. There is only one other item which remains to be 
dealt with, and that relates to a purchase of lead mines by the 
lst defendant. The lst defendant had lent money to a Chinaman 
from whom he obtained a mortgage of certain lead mines. He 
obtained a decree and in execution of that decree brought the 
mortgaged properties to sale. As the price of lead was falling the 
Ist defendant was apprehensive that this property would not fetch 
a’ fair price and wrote to his principals that if there was no 
satisfactory bidding at the auction it would be necessary for them 
to purchase and hold the properties until they could find a buyer 
(See Exhibit XXXVII (j), dated 18-9-1907, and Exhibit XX, 
dated 6-11-1907). But instead of purchasing the property on 
behalf of the mortgagees the lst defendant purchased it for the 
subsidiary L. R. M. firm, in which he had a half share. If the 
lst defendant had- purchased the property on behalf of the mort- 
gagees, as he said he would, the principals would be entitled to 
3 share in the property purchased and the Ist defendant 4. By 
purchasing for the L. R. M. firm the Ist defendant got half the 
properties. The principals claim § of the properties on the ground . 
that the 1st defendant who was bound to protect their interests 
purchased the property under circumstance in which his own 
interests were adverse to those of his principals and thereby 
obtained a pecuniary advantage for himself (see 8. 88, Indian 
Trusts Act). We think this contention is sound. 

It is, however, contended for the respondent that the principals 
have acquiesced in this purchase and have ratified the same. 
The principle laid down in De Bussche v. Alt } applies precisely 
to this transaction, and there is no evidence which goes to show 
that the principals ever intended to release the Ist defendant from 
his obligation to hold the property for the benefit of the principals. 

1. L. B.8 Ch. D. 286. ` “7 +, (1914) 28 M. D. J: 199. 
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“The respondent al taga that as the lands are situate = Ramasami 
‘outside British India the Rarnnad Sub-Court had no jurisdiction en 
. to“déterthine the title to or decree pcssession of the jands. ` This Giese p 
objection was not taken in the first Court, but we allowed the ques- 
tion to be argued here. The plaintiff does not want an adjudica- 
-tion as to the title of the Jands nor does he seek to recover posses- 
‘sion, ‘The title is admittedly in the 1st defendant.’ What however 
‘the plaintiff seeks in the sui is the enforcement of a personal 
equity against the 1st def2ndent a British Indian subject residing 
„within the jurisdiction of the Ramnad Sub-Court. In so far as f 
the asks for an account of the profits of the property “received by s 
the 1st defendant from the properties so enjoyed by him and for 
payment of & of such prcfits, we think he is entitled to a decree: . 
but this £ will include the 4 share awarded to him in O. 8. No.10 
of 1912. The plaintiff also wants us to’direct the 1st defendant 
to execute a conveyance z0 the plaintiff of a $ share of the pro- 
perties in question. As ihes properties are situate outside the 
jurisdiction we could not aveil ourselves of the procedure provided 
in Order XXI, Rule 34 Civil Procedure Code if the 1st defendant 
disobeyed the order. The only other way in which we could 
grant this relief would be by granting a mandatory injunction 
_ directing the Ist deferdant to execute the conveyance which 
could be enforced by aitacament under O., 21 R. 52, Civil Pro- 
cedure Code. We have nos been referred to any ‘precedent for 
‘issuing a mandatory injunc-jon to compel the execution of a con- 
_ veyance, and are not prepared to grant one, more especially in the 
case of lands situate ous of British India. 

The decree of the Lower Court in favour of the plaintiff and 
the 3rd defendant will be modified accordingly and the necessary 
accounts will :be taken by the Lower Court and a final decree 

-passed. there. The pazties will pay and receive proportionate 
costs of this appeal.. 

[This appeal having been posted for being spoken to] 

The Court delivered tke following 

. Judgment :—If the deZendants 1 and 2 execute a conveyance 
to the plaintiff and the 3rd defendant of a 3 share of the property 
mentioned in the schedule to the Pes objection statement, 

“they will be entitled tc credit, for a 4 share of the purchase money 
-with Nadappu interest in taking the accounts in this suit up to 
the date of the final decree in the Lower Court. 
15 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice Coutts-Trotter, and Mr. Justice 
Srinivasa Aiyangar. : 
„Suppa Bhattar  .  ... Appellant * (7th Defendant) 
Va 
Suppu Sokkaya Bhattar Respondents (Plaintiff and Defend- 
and others ants 1 to 6, 8 to 10, legal repre- 
sentatives of the 11th defendant 
` and defendants 12 to 18). ` 
Suppa Judgment—Estoppel by—Rendition of in the presence ofall the parties interest. 
Bhattar, ed—Binding effect of on parties whose title is later in origin—Nullity, only ground 
v, of attack—Absolute want of jurisdiction over parties or subject matter—Religious 
appt Officeo—Custom of alienability —Limitation Act, Art., 24 —Possession of Emoluments 
Bhattare without performing dutics—Not adverse possession within. ‘ 

Where a link in the chain of,a party’s title consists of a decree of a court of l 
competent jurisdiction pronounced against the only person or persons who at the 
time of such decree had any interast which would entitle them to resist the plain- , 

-tiff’s title, no person whose claim is subsequent in origin can challenge that decree, 
or go behind it or challenge the plaintifi’s title as at that date on any ground which 
was determined by that decree as a necessary step in its result. 

Por Srinivasa Aiyangar, J: It is open, however, to such party to slow that the 
judgment is a nullity but she only ground on which a judgment as distinguished 
from a conveyance, can be declared a nullity-is the want of jurisdiction in the court 
over the parties or the subject-matter. 

A judgment rendered after trial recognising the alienation of an office in the 
presence.of all the parties interested in questioning the same cannot be questioned 
by a stranger on the ground that such alienation is against publie policy, 

Quaere, if compromise decrees stand on a different footing Lakshmanaswami 
Naidu v. Rangamma 1 doubted ; 

2 Obiter, The weight of authority is ugainst the view that no custom of 
alienability of a religious office should be recognised. 

Per Curiam, Mere possession of the properties attached to an office without 
perlorming the duties of the office is not adverse possession of the office within the 
meaning of Art. 124 Kamalathammal v. Krishna Pillay 2 followed. ' 


Appeal against the decree ‘of the Court of the Subordinate 
Judge of Madura in Ordinary Suit No. 88 of 1911. 

The facts are sufficiently set forth in their Lordship’s 
judgment. 

A, Krishnaswami Avyar for the Appellant. 

The judgment against Kuppa Bhattar is res inter alios so 
fax as my client is concerned, and I am entitled to put the plaintiff 

_ to strict proof of his title,to impugne the genuineness and the 

validity of the will on which the plaintiff's claim is based notwith- 
standing the judgment in O. S, No. 88 of 1911. 


“A. No, 289 of 1913. 20th August 1915. 
4, (1902) I. L. R. 96 M. 81, 2. (1910) 20 M, L. J. 18Í, 


` 





Wi 


| Mullick v. Gopesiicae Midlick 6, Raieswar Mullick v. KAN ANA T 


9 
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[By the Court. The judgment may not be binding on you 
as xes judicata either as a judgment inter partes or as a judgment 
in rem. But is not the decree obtained against the only possible 


‘and rightful claimant in itself a root of title ?] 


A judgment is either res judicata or it has no other legal 


“effect on the rights of other parties. A judgment may be admissi- 


ble under certain sections of the Indian Evidencé Act, but even 
then it is only evidence and has no conclusive effect, 

[Cf. S. 45 Indian Evidence Act.] Judgment itself may be a 
fact in issué or a relevant fact as in cases where A agrees to 


` indemnify B against the consequences of a judgment which: may 


be obtained by C against B or under 5. 13 it may be evidence of 
an instance in which a right is asserted or denied. But under no 
section is a judgment against a third party æ root of title. 

[Srinivasa Iyengar, J.—But cannot the judgment have the 
effect of conveyance under certain circumstances ?] 

A judgment cannot operate as a conveyance. For example, 
it has been held that even a-declaratory decree does not stop the 
running of limitation. A judgment can operate as a conveyance 
only where the judicial proceedings are intended to be supple- 
mental to complete a title created inter partes vide foreclosure 
proceedings. Again in case the former judgment is to be regarded 
as a conveyance by Kuppa Bhattar, it will be open to attack on 
the same grounds as a conveyarice is. Lakshmanaswami Naidu v. 


‘Rangamma 1, decides that a decree based on a compromise alien- 


ating an office is open to attack on the same grounds as the com- 
promise. An office is extra commercium under the Hindu Law. 
And the rule as to. inalienability will apply as much to testamen- 
tary dispositions as to an alienation inter vivos. Rajah Varma v. 
Ravi Varma 2, Narayana v. Ranga 3, Alagappa v. Sivarama 
Sundara 4, ‘Rajaram Aig yar v. Ban kiap Aiyar 5, Rajeshawar 


A Court, will not uphold a custom of alienability Sundarambal 
Ammal v. Yoganana Gurukkal 8, qualified or absolute as the same 
is opposed to public policy. Again in the case of a religious insti- 


|. tution, it is:only the custom of a particular institution that will 





1, (1902) I L. R. 26 M. 81. 2. (1876) ILL.R. 1 M. at p. 251. 
8. (1891) LL.R. 15 M. 183 2 M.L.J. 19. - 4.. (1895) I. L: R-19 M. 211. 
6. 24 M. L. J. 476. 6. (1907) I. L. R. 84 C. 88L 


7. (1907) I. L. R. 35 O. 226. ° 8. (1914) 26 M. L. J. 815, 
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Suppa be admissible in evidence as pointing to the intentions of the 
partia original founder of the institution, Vide Rajah Varma v. Ravi 


saree Varma 1, Janoki Dabi v. Gopal Acharjia ?, Narayana v. Ranga 3. 
okkaya 


Bhattar. And if that is the effect of a custom, no founder can give 
directions in the instrument of foundation authorising the alien- 
ation of a religious office. The decision in Mahamaya Debi AA 
Haridas Haldar +, is inconsistent with Yoganana Gurukkal y. 


Sundarambal Ammal 5, and ought not to be followed. 


As to the judgment being a root of title, the cases in Sreeni- 
vasa Iyangar v. Aryar Srinivasa Iyangar 6, and Ramamurthi 
Dhora v. The Secretary of State for India in Council 7, 
are not good law. The passage from Bigelow relied on does not , 
support the view taken in Ramamurthi Dhora v. The Secretary of 
State for India in Council 7. It deals with Judgments in rem. 


The decision in I, L. R. 37 M. deals with a case where the 
judgment itself was a fact in issue or a relevant fact. The autho- 
rities in Peart Mohan Shaha v. Durlavi Dassya 8, and Ramnad 
Lamindar v. Dorasami 9, Goluch Monee Debia v. Bam Monee 
Bose 10, are directly in my favour. 


In any event the plaintiff's suit is barred by limitation. 
Even though the defendant might have trespassed on- the 
office during the lifetime of Tailamuthu the appropriate article of 
the Limitation Act is Article 124 and not Art. 141 as is assumed 
by the Court below. Article 141 applies only to suits for i immov- 
able property and not to suit for an office. There is no article 
corresponding to Article 141 protecting the rights of reversioners 
in the case of a hereditary office held by a Hindu widow vide 
‘Pydigantam Jagannatha Row v. Rama Dass Patnaikit and Lila- 
bati Misrain v. Bishan Choby?2, 


T. Narasimha Aiyengar for the Respondent, 


[T. Narasimha Aiyenyar was called-upon to reply cai on 
the question of limitation. | < 


1. (1876) I.L.R. LNM. at p. 951. % 2. (1882) I. D. R. 9 0. 766, ` 

8. (1891) IL.R.15 M. 198, © A7 (1944) I D. R490. 485. ` 

6. (1914) 26 M. in J. 815. 6. (1910) LL.R. 38 M. 483, s.c. 20 M.L.J. 548.. 
7. (1911) L L. R. 36 M. 141s. o. 24 M; D. J. 469. 

:8. (1914) 18 ©. W. N. 904, 9. (1884) L 1. R. TM. it, 

10. 1839) 12 W. R. al. 11. (1904) I. L. R. 28 M. 197, 


* 12, (1907) 6 ©. L. J. 641. 
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There is no evidence of any adverse possession on the pait of 
defendants 2 to 6 and a fortiori on the part of the 7th defendant. 
Even defendants 2 and 4 were only working as gumastas under 
the committee pending determination of title to-the office and 
therefore no question of adverse possession of the office can arise 
within the meaning of Article 124. The principle of Article 141 
can be applied even to cases where the title to an office is in 
dispute. í f 
~ Inany event the right to the emoluments cannot be barred 
so long as the right to the officeis not barred. The recent 
decision of the Privy ‘Council Jhalandas Thakers v. J harula 
Das t is conclusive on the matter. There their Lordships say 
that so long as the defendant is not in adverse possession of’ the 
office the withholding of the smoluments from the plaintiff is an 
actionable wrong and gives rise to a recurring cause of action. 
The decision in Kamalathammal v. Krishna Pillai 2 of Mr. 
Justice Krishnaswamy Aiyer is to the same effect. ` 

A, Krishnastoami Aiyer in reply. l | 

The 7th defendant’s brother, the 6th defendant took posses- 
sion of the lands both on his behalf and on behalf of the 7th 
defendant. He claimed a one-fourth share in the properties on 
behalf of himself and the 7th defendant. It is in evidence that 
the 6th defendant was doing the duties of the office. It must, 
therefore, be taken that he was doing the duties of the office 
both on his behalf and on behalf of the 7th defendant. Besides, 
there is no evidence that 6th and Tih defendants were, divided. 


` > It must, therefore, be taken that they were undivided. 


The Court delivered the following ` 

Judgments :—Coutts-Trotter, J.—The facts which gave rise 
to this appeal are as follows :—A certain Chandrasekara Bhattar 
was entitled to certain manibham lands appertaining to the office 
of Alankara Miras in a temple in Madura. He died on the 
3rd May 1881. He had no children, but he left a widow called 
Thailamuthammal: he also had a nephew called Rajah Bhattar 
` who succeeded him as Alankara Mirasdar and enjoyed the. pro- 
perties partly under a will alleged to have been made by 
Chandrasekara Bhattar before he died and partly by an agreement 
with Thailamuthammal. Rajah Bhattar died on the 25th 








1. (1914) I. L. R. 420, 244. 27 M. L: J. 100. 2. (1910) 20 M. L. J. 781, 
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January 1882 leaving a widow Akilandammal. Questions arose 
between the two widows, but they were settled by agreement, 
and Thailamuthammal went into possession of the lands and 
remained in possession till her death in 1885. Meanwhile, the 
plaintiff who is found by the Lower Court to be the nearest agnate 
of Rajah Bhattar brought a suit, Original Suit No. 15 of 1882, to 
establish his reversionary rights apparently considering those 
rights jeopardised by the arrangement between the ladies. ‘He 
impleaded Akilandammal and Thailamuthammal as defendants 
together with Kuppa Bhattar, the present 4th defendant and 
Deivasikamani Bhattar the present 6th defendant as heirs of 
Thailamuthammal who had died during the pendency of that suit. 
In that suit the defendants raised the plea among other matters 
that the alleged will of Chandrasekara Bhattar was not genuine 
because without the will the chain of devolution to the plaintiff 


“was broken on Chandrasekara’s death. The suit was decided in 


favour of the plaintiff; and he obtained a declaration, as against 
the defendants he had impleaded, that he was entitled to succeed 
to the properties and the office on the death of Akilandammal. 
Akilandammal died some time in 1910, and as by this time the 
defendants were setting up claims to the office and its emoluments, 
the plaintiff brought the present proceedings against them to 
establish his right to the office, What happened to the office and 
who performed its duties during the first few.years after Rajah 
Bhattar’s death does not appear. But in August 1888 the Com- 
mittee of the Devasthanam appointed the Ist and 2nd defendants 
to do the duties of the office (See Exhibits Rand 5), It is pos- 
sible this was only giving sanction to an already existing arrange- 
ment. Ata later date the Ist and 2nd defendants seem to have 
associated with themselves the 3rd and the 6th dendants in the 
discharge of the duties of the office. 


The present suit came on for hearing in October 1912 and 
was decided in February 1913 in favour of the plaintiff. The 
7th defendant appeals against the judgment. The plaintiff at the 
trial relied upon the prior judgment in Original Suit No, 15 of 
1882 as debarring the defendants from reopening the question of 
the genuineness of the will of. Chandrasekara Bhattar, and the 
learned Subordinate Judge so held, regarding the matter as govern- 
ed by the doctrine of res judicata. His view was that, though 
the 7th defendant was nota party to the prior prcceedings, yet 
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as other reversioners who stocd in the same right were impleaded, . 


the fact that the -7th defendart was not a party did not prevent 
the judgment from being binding upon him. Whether on the 
supposed facts the decision would have been right may be open 
to question. Mr. Krishnaswami Aiyar cited a large number of 
cases to show that it was erroneous ; but it is unnecessary to decide 
this matter, because on further examination in this Court it 
appeared clearly that the facts were not as the Lower Court 
supposed them to be. At tha: time when judgment was given 
in Original Suit No. 15 of 1882 Thalaimuthammal had died. 
The 3rd defendant in that suit, Kuppa Bhattar, the present. 4th 
defendant, was a degree nearer the common ancestor than the 
present 7th defendant, and wes therefore not a reversioner at all 
but the legal heir of Chandrasekara . Bhattar ; and the present 7th 


‘defendant was not even a revarsioner and had no interest in the . 
matter, The position then was this: the plaintiff had brought’ 


before the Court the legal heir of Chandrasekara Bhattar.to whom 
it was conceded the properties had originally belonged and 
through whom any title tc them must ultimately be traced, 
Those proceedings definitely Jetermined the issue as to the right- 
ful.succession to Chandrasekaza as between the present -plaintiff 
‘and Chandrasekara’s nearest Cescendant. The question is whether 
-the present 7th defendant wko at the date of that judgment had 
no interest in the. properties and whose interest, if any, arose 
-subsequently can be heard to challenge it. It is- quite clear that 
the judgment is not binding en him either as a judgment in rem 
affecting status or as a determination of a matter whereto he was 
a party or privy. : But it is contended that the judgment formed 
a link in the plaintifs title and that as such it cannot be chal- 
lenged by any person who kas not claim prior in origin and 
paramount to the claim of Ghandrasekara’s heir. It is strange 


that in a matter of this importance there should be a complete ` 


absence of English authority. The principle contended for by the 
plaintiff has however often b2en recognised in American decisions 


and.is expounded in two text-books of authority, Black on judg-. 


ments, Volume 2, Section 6C7, and. Bigelow on Hstoppel - (6th 
Edition), pages 50 and 167. It has also been recognized by a 
judgment of this Court in Remamurtht Dhora-v. The: Secretary 





_ of. State for India in Council.1, I guard myself from assenting to 


1. (191191. D. R, 86 M. 141. ` 
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all the reasoning of that judgment; in. particular I think the 
passages cited from Littleton and Lord’ Coke have no bear- 
ing on the present question and refer to what now-a-days 
would be. called judgments in “rem. But I assent ‘to the 
principle of the judgment which I take to be this ; that) where a 
link in the chain of-a party's title consists of a decree ofa Court 


.of competent jurisdiction pronounced against the only person or 
persons who at the. time of such decree had any interest which 5 


would entitle them to resist the plaintiff's title, no person whose 
clajm is subsequent in origin can, challenge that decree, or go] behind 
it or challenge the plaintiff's title as at that date on any ground 
which was determined by that decree as a necessary step in its 
result. On this short ground 1 am of opinion that it is not open 
to the 7th defendant in these proceedings to maintain the invali- 
dity of Chandrasekara’s will either as an imperfect testamentary 


" instrument or as alienating proper ties which, by law, are inalien- 


able. 


In these circumstances, the plaintiff having established what I 


may call his paper title, the only plea open to the defendant is that 


of limitation. The learned Subordinate Judge decided that the 
article of the Limitation Act which, applied was Article 141. I 
will assume for the present purposes that the defendant is right 


jn contending thatthe proper article to apply is Article 124 
in accordance with the decision in Pytigantam Jagannadha 


Row v. Rama Doss Patnaik 1. The question then arises, what 


‘kind of possession must have been enjoyed by the defendant to 
-defeat the plaintiffs title? There is no doubt evidence to show 


that the 7th defendant has had possession of the: lands attached 
to the office of Alankara Miras for more than the statutory 
period, and it is contended on his behalf that possession of the 
lands was sufficient without it being necessary to show ‘that he. 
performed the duties of the office. That view is contrary to .the 
decision in Jalandhur Thakur v. Tharula Das %. It is also 


_ contrary to atleast one decision of this Court, Kamalathammail v. 
-Krishna Pillai 3. Ib is enough for me to say that I respectfully 


agree with those decisions: and hold that possession of the lands. 
alone will not suffice, There is no evidence at all in this case 
-that the 7th defendant ever actually performed the duties, of this 


1. (1904) LL.B. = M. 197. 2, (1914) LE.R. 42 O. 244 P.C. so. 27 M.J. 100. 
3. (1910) 20 M. L. J. 781, 
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Office.:- But it is’ said there is evidence that the 6th defendant 


performed those duties, ‘and as the 6th.and Tih defendants 


were jointly entitled ‘to a fourth share of Chandrasekara’s original i 


. Office, the 6th’ defendant’s performancé of its duties must be 
held. to have been ‘undertaken on, behalf of himself and the 7th 
defendant also. All that I need say as to that is that there is 
‘no.evidence that the 6th defendant believed himself or stated 
himself to be performing the duties on behalf of anybody except 
himself; there is not even any evidence thatthe 6th and 7th 
defendants were undivided brothers. In the absence «of such 
evidence it would, in my opinion, be quite wrong to defeat the 
right of the true owner by straining legal doctrines of presumptive 
representation. 


In my opinion, the appeal fails and should be E with 
costs tothe first respondent to be taxed on one-eighth of the 
valuation of the Memorandum of Appeal, which is the share 
claimed by the only appellant. 

I should like to add that the fact that I have referred in my 
judgment only to two or three of the very large number of cases 
cited in the arguments does not mean that I consider- the citation 
of those cases to have been irrelevant. The fact is that the 
learned Subordinate Judge based his judgment on a number of 


untenable grounds, and it was only gradually in the course of the ` 


argument that it was possible to focus the discussion ` on to the 
two real questions. - 

“With regard to the Memorandum of of Objections filed by the 
18 defendant, I see no reasonable ground for depriving’ him of 
costs on which a discretion could be judicially exercised to do so. 
His Memorandum is therefore allowed with costs. 

Srinivasa Aiyangar, J.—Tkough the hearing of this appeal 

“took sometime, the questions which arise for decision are fairly 
simple and lie in a small compass. | . 

Plaintiff sues to recover possession of certain lands attached 
to an office in the Meenakshi temple at Madura, He claims to 
be the office holder. The ofice isa hereditary oneand admittedly 
belonged to one Chandrasekara Bhattar. Plaintif relies on a 
judgment in Original Suit No. 15 of 1882 on the file of the 
Subordinate Court, Madura, which finally established as against 
Chandrasekara Bhattar’s heir, the present dth defendant, the title 
of the plaintiff to succeed to the office as the heir of one Rajah 
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Bhattar the devisee under the will of Chandrasekara Bhattar after 
the death of Rajah Bhattar’s widow who was then alive. The 
7th defendant who is the only appellant here had admittedly no 
title on the date of that adjudication and all persons who could 
possibly be interested in the title to the o‘fice were parties to that 
adjudication. This judgment is relied on by the plaintiff as the 
final link in the chain of his title just in the same way as the 
plaintiff could have relied on a transfer of the property in his 
favour by the heir of Chandrasekara Bhattar. I have no doubt 
that for this purpose the judgment is relevant. As stated in Black 
on judgments, Vol. II, Section 604, “for establishing the fact 
that such a verdict has been given, or such a judgment pronounced, 
and all the consequences of such a judgment, the judgment itself is 
invariably not only admissible as the proper legal evidence, but 
usually conclusive to prove that fact. The mere fact that such 
a judgment was given can never be considered as res inter alios 
acta, neither can the legal consequences of a judgment be so 
considered. But with reference to any fact upon whose supposed 
existence the judgment is founded, the proceeding may or’ may 
not be res inter alios, and consequently may or may not be evi- 
dence according to circumstances, considering the nature of the 
facts themselves and the parties,” and in another place, Vol. I, 
S. 4, (page 10). it is stated that “another consequence flowing 
from the rendition of a judgment is that it may constitute either 
an evidence or. a source of title.” Mr. Krishnaswami Aiyar, 
who uppeared for the appellant did not seriously contest this 
position. He contends that inasmuch as he was nota party to 
the previous adjudication he is entitled now to impeach the 
correctness of that judgment. I think he is not entitled to do 
that. . Just asa transfer from the heir in favour of the plaintiff 
would have given the plaintiff a title to the property as against | 
the whole world, so likewise the adjudication established the title 
of the plaintiff to the office in question as against all the world, 
I assume of course that the property was Chandrasekara’s and all 
the persons who had any claim to his properties were parties to the 
previous litigation. On this question the decisions of this Court in 
Srinivasa Aiyangar v. Aryar Srinivasa Aiyangar 1, Ramamurti 
Dhora v. The Secretary of State for India in Council? and in Second `. 





' Appeal No, 574 of 1909 referred to therein are conclusive. The 


1. (1906) I. L. R. 88 M. 488 at 485, s. c. 20 M. L. J. 616. 
2. (1911) I. L. R. 86 M. 141, s. o. 24 M. L, J, 469, . 
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principle is cleatly stated in the judgment just nów- delivered, and 
I respectfully agree. Mr. Krishnaswami Aiyar referred us to the 
case of Peart Mohan Shaha v. Durlavi Dassya, 1 as being an 
authority against this position ; Dut that case is clearly distinguish- 
able inasmuch as the title claimed by Durlavi was a title 
paramount to the title of the pazties to the previous adjudications. 
The cases reported in Ramnad Zamindar v, Dorasami 2 and 
Goluch Monee Debia v. Ram. Monee Bose 3 are also distinguishable. 
Iam therefore of opinion that the 7th defendant is not entitled 
to question the correctness of the previous judgment; he would 
be entitled to show that the previous judgment was a nullity just 
as he would be eutitled to show that a conveyance by the heir of 
Chandrasekara Bhattar in favour of the plaintiff was void ; but the 
grounds for declaring a judgment a nullity would obviously be 
different from the grounds oa which a conveyance would be 
declared void. Ithink the.ony ground on which a judgment 
could be declared a nullity is sn absolute want of jurisdiction in 
the Court over the parties cr the subject-matter. “ Where a 
Court has jurisdiction it has-a right to decide every question 
which occurs in the cause; whether its decision be correct or 
otherwise, its judgment until reversed, is regarded as binding 
in every other Court. But, if it act without. authority, its 
judgments and orders are regarded as nullities. They are 
not voidable, but simply void; and form no bar to a recovery 
sought, even prior to a reversal in. opposition to them. They 
constitute no justification; and all persons concerned in 
executing such judgments or sentences are considered in law as 
trespassers.” Elliott Et. Al v. The Lessee of Peirsol Et. Al 4, 
Matkarjun v. Narhari 5. Mr. Krishnaswami Aiyar contended 
that the previous judgment was void, because it. established the 
validity of an alienation of religious office which is against public 
policy, and in-support of his position relied on - the decision in 
Lakshmana: wai. Naidu v. Rangamma ë. In that case the 
learned Judges held that a decree passed on a compromise 
ordering the sale of an office was void and the decree-holder was 


not entitled to execute-the decree. The learned Judges held that. 


_the compromise decree was ia no better position than an agree- 


ment of the parties, and they thought that as the agreement 





1. (1914) 18 C. W. N. 964, © 4, (1884) I. L. R.7 M. 841. ` 
8. (1869) 12 W. KR. 21. 4. "7 U.B. Sup., Ct. Reports 170 ayan s Edn, 


ò. (1900) I. L. R. 25 B. 387. 6. (1902)-I. L. R. 26 M. 81. 
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between the parties was void, the decree passed.on such. a 
compromise was equally void. With all respect to the learned 
Judges, I think they have: ignored the operation of. the decree 
as a decree. For certain purposes a compromise decree may be 
of the same nature as the agreement on which it is founded. 
Whether a particular act is legal or illegal may itself be a subject 
of compromise and a decree passed on such a compromise would 
not be void even though the agreement may be illegal (See the 
observations of the Judicial Committee in Great North-West 
Central Railway v. Charlebois 1, (See-also Section 331, Black on 
Judgments, Volume 1). It is,.however, unnecessary to pursue this 
matter further as in this case the judgment was rendered after 
trial.. In this view itis unnecessary to discuss the question raised 
by the learned vakil whether an alienation of a religious office is 
absolutely void and a. custom of alienability should not be 
recognised by courts, as such, a custom is against’ public policy. 
The weight of authority however seems to be against this 
contention (see Mahamaya Debi v. Haridas Haldar 2). i 
The only other question which remains to be decided is 
whether the plaintifs title to ‘the office is extinguished by the 
adverse possession of the 7th defendant. Although the present 
suit is one for the recovery of immovable property, still if, the 
plaintiff had no subsisting title to the office, he could not recover 
the properties which are the emoluments of the office. If the 7th 
defendant was in adverse possession of the office for. over 12. 
years prior to the suit, plaintiff's title would have been barred 
notwithstanding the fact that the widow of Rajah Bhattar was alive 
till 1910 Pydigantam Jagannadha Row.v. Rama Doss Patnaik 8, 
Lilabati Misrain v. Bishan Chobey $+. The Tth defendant who 
claims to have acquired a title by adverse possession has to prove: 
that he took possession of.. the office adversely to _ the plaintiff. 
There is some evidence that he along. with the other co-shares 
was in enjoyment of the properties attached to the office, but that, 
is not enough. He has to prove that he was performing the. 
duties cf the office. See Kamalathammal v. Krishna Pillai 5, 
Jalandhur Thakur v. Jharula Das® There. is no evi- 
dence .that he ever performed the duties of the office. He 


4.- (1899) A.C 114 at 124, : 2. (1914) L. L. R. 42 0. 455. 
8. (1904) I. L. R., 28 M; 197. | 4. (1907) 6 C. L. J, 621. < 
5. (1910) 20 M.L.J. 781. 

6. (1b14) L L. R. 420. 244 s, o. 27 M, I. J. 100 (P. `C.) 
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contends that the 6th defendant, his elder brother, did the duties ` 


of the office for himself and his “brother, the 7th defendant. The 
6th-defendant himself who is called as a witness does not say so 
nor does the 7th defendant.. The only basis for this contention 
is a statement made by the 6th defendant that in the division of, 
the lands belonging to Chandrasekara Bhattar a fourth share 
was allotted jointly to him and his brother (Exhibit II). From 


this Mr. Krishnaswami Aiyar wants us to infer. that the duties 
of the office were performed. by the Gth defendant not only for: 


himself but for the 7th defendant as the joint owner of a fourth 
share of the office of Chandrasekara Bhattar. Tam wholly unable 


to draw any such inference. It is further doubtful whether the. 


possession of the 6th defendant was adverse to the plaintiff (see 
Exhibits R and S). I therefore hold that the plaintiff's claim is 
not barred by limitation. I agree that tae appeal must be 
dismissed with costs. I also agree to the order on the memo- 
randum of objections. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Present :—Mr. Justice Coutts-Trotter and Mr. Justice 
Phillips. $ 
A. L. A. R. Arunachallam Chettiar ` Appellants* (Plaintiffs) 
and others. i a 
v. 
Lakshmana Aiyar and another ia ia Respondents ( Defendants). 


Limitation Act S. 14--Withdrawal by party—Not covered by. 


S. 140f the Limitation Acthas no application where the previous suit was 
not dismissed by the tribun ıl befors which if was instituted but was voluntarily 
withdrawn by the party himself on the discovery of a technical defect which would 
have involved a failure of the suit. 


Second Appeal against the Decree of the District Court of 
Tinnevelly in Appeal Suit No. 273 of 1912 preferred against the 
Decree of the Court of the Additional District’ Munsif of Tinne- 
velly in Original Suit No. 503 of 1910. 

K. Rajah Tyer for S. Srinivasa Ai yangar. for Appellants, 

E: S. Chidambaram Pillai and 8. E. Banka: oe for 
Respondents, Dg : 


# 9, A, 825 of 1914. 17th Seas 1916. 
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The Court delivered the following 


Judgment :—This appeal raises a question of some interest 
and the circumstances in which it is raised are these :—The 
appellant brings this suit against two persons who were at one 
time partners in respect of monies advanced by him to them, 


. The only question for decision is whether the action is barred 


by limitation as regards the various items in the account which 
became due more than 3 years before the date of this suit, 
The courts below have held that this suit was barred in respect 
of these items. An ingenious argument has been adduced before 
us.to show that that decision was wrong and the plaintiff is entitled 
to take the benefit of S; 14 of the Limitation Act. The circum- 
stances in which he claims that benefit are these. He instituted 
a previous suit against the same parties as those in this proceeding, 
and as originally framed that suit included his claim now said to 
be barred and apparently included nothing that would have made 
that suit as originally launched bad for misjoinder or any other 
cause, but during the pendency of the proceeding he was allowed 
to amend the plaint and to put in another cause of action as to 
which if is not seriously disputed that it rendered the suit-as it 
then stood bad for misjoinder of causes of action. Thereupon he 
applied to the Court in which the suit was pending for leave to 
amend it or withdraw it with permission to institute a fresh suit 
in respect of the subject matter of that action, at any rate in so 
far as it coincided with the claim he makes here to-day. That 
can be done under the provisions of Rule 1 of Order aes as l 
of Order 23 says:— _ 


1. At any time after the institution of a suit, the plaintiff 
may, as against all ox any of the defendants, withdraw his suit or 
abandon part of his claim. 


2. Where the Court is satisfied (a) that a suit must fail by 
reason of some formal defects or (b) that there are other sufficient 
grounds for allowing the plaintiff to institute a fresh suit for the 
subject matter of a suit or part of a claim, it may on such terms 
as it thinks fit, grant the plaintiff permission to withdraw from 
the suit or abandon such part of a claim with liberty to institute a 
fresh suit in respect of the subject matter of such suit or such 
part of a claim. That is what the plaintiff did.in this case, 
Whether he abandoned the whole of his claim or such part of-it 


(9 
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as we are concerned with in this appeal, he’ obtained the right to 
institute a fresh suit. Rule 2 of Order 23 is in these terms’ 
“Tn any fresh suit instituted on permission granted under the 
last preceding -rule the plaintiff shall -be bound by the law of 
limitation in the same manner as if the first suit had not been 
instituted.” On the face of it fhat appears to be conclusive and 
fatal to the appellant’s case; but he contends that the rule that 
its reference to the Law of Limitation impliedly subjects the 
whole matter to the provisions of the Law of Limitation then in 
force and that S. 14 of the Limitation Act oe ee 
his rights, S. 14 of the Limitaaon Act is as follows + 


“In computing the period of limitstion prescribed for any suit, the time during 
which the plaintiff has been prosecubin- with due diligence another suit whether 
in a court of first instance or in a Court of Appeal, against the’ defendant, shall be 
excluded, where the proceeding is founded upon the same cause of action, and is 
prosecuted in good faith in a court which, from defect of jurisdiction or other cause 
of a like nature is unable to entertain it” 


It may be conceded for th2 purposes of this case, though it 
` ig not altogether clear, that there is no express finding against the 
plaintiff that he did not prosecute his suit in the other court with 
due diligence. The question then arises whether 8. 14 preserves 
his rights in a case where his suit has not been dismissed by the 
tribunal, but has been voluntarly abandoned by himself on dis- 
covery of a technical defect wk.ch would involve a failure. The 
matter is not free from difficulty and it has been decided in Varaj 
Lal v. Shomeshwar ! that the section in question of the Limita- 
tion Act has no application to a cass of withdrawal of the suit and 


can only apply to cases where the failure of the suit was due to” 


the action of the Court. The same result bis been arrived at 
by the Calcutta High Court in Tpendranath Nag Chowdhury v. 
Surya Kantarao Chowdury *. These are quite clear authorities 
for the position advanced by the respondent and we think they 
should be followed particularly, when it is seen that by so constru- 
ing the section of the Limitaticn Act, there is the avoiding of 
any such result as the clashing of the two sections or the nacessity 
for reconciling any apparent icconsistsncies between them. If 
we treat the section of the Limitation Act as unconcerned wita 
suits which are voluntarily abandoned or with irawn, then there 
is no. trouble to reconcile the <ections because they do not need 
reconciling as they each deal with a separate subject matter. The 





1. (1905) I. L. R. 29 B. 219. - 2., ` (1918) 20 I. ©. 205. - 


-Arangêhal; 
lam Ohh 


Taksh mana 
: Aiyat. 


Arunachal- 
lam Chettiar 
vw. | 
Lakshmana 
Aiyar. 


Narayana- 
swamy Naidu 
Garu 


v. 
Seshagiri 


10. 


572 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXIX. - 


Limitation Act deals with suits which are terminated by the action 
of the Court where the Civil Procedure Code deals, as the heading 
of the order shows, with cases . where suits are withdrawn or 
abandoned by a voluntary act of the plaintiff. We think that 


. the appeal fails and should be dismissed. with costs. 





- ra 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Iyer and Mr, Justice Phillips, 


G. Narayanaswamy Naidu Garu, Appellant * (Plaintiff) in both 
Receiver of Nidadavole and’ i 
Medur Estates. 


2. 


Vennavalli Seshagiri Rao. Respondent in L. P. A. No. 275 
of 1914 (Defendant). 

Pannala Ammayya Sastrulu. Respondent in L. P. A. No. 276 
of 1914 (Defendant). 


Court Fees Act. Ss. 7 cl 5, el. XI, (cc),—Acé VI of 1905—Suit for recavery of 
immovable property from tenant—Value for jurisdiction purposes same as for Court 
fees — Madras Civil Courts Act S. 145-Suits Valuation Act 58. 

Having regard to Act VI of 1905, in the case of suits for thé récovery of 
immovable property from tenants the value for purposes of jurisdiction is the same 
as the value for Court fees purposes and not the value under-S 7 cl. 5 of the Court 
Fees Act as provided by 8. 14 of the Madras Oivil Courts Act 


Appeal under Clause 15 of the. Letters Patent against the 
Order and Judgment of the Hon’ble Mr. Justice Ayling in C. R. P. 


‘Nos. 812 and 313 of 1918, preferred against the order of the 


District Court of Ristna at Masulipatam in ' Mis. Appeals Nos. 6 
and 7 of 1912 (preferred against the order of the Court of the 
Subordinate Judge of Ellore in O. S. Nos. 18 and of NU 


P: Nagabhushanam for Appellant. 
` B. N. Sarma for Respondent. 


The Court delivered the following 


Judgments :—Phillips, J.—The appellant brought a guit for 
recovery of the suit lands and for-rent against a tenant and valued 
his suit for purposes of jurisdiction- according to the market 
value of the land in accordance with the provisions of 59. 14 of the 
Madras Civil Courts Act (III of 1873) and §.-7 V (d) of the Court 

* L. P. A. Nos, 275 and 276 of 1914. ` 20th September, 1916. 
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Fees Act (vir of 187 0). He: decontingly ‘presented the plaint 
before the Subordinate Judge but it was returned for presentation 
before the District Munsif on the ground thht if valued under the 
provisions of S. 8 of the Suits Valuation Act—the value of the 
.suit would bs below Rs. 2,500- and the question has now come up 
in L. P. Appeal as to which provision of law. should, be applied 
in valuing the suit for purposes of jurisdiction. 


The Court Fees Act was amended by Act VI of 1905 and 
a new category of suit was added.to S. 7 of the Court Fees Act as 
Caluse XI (cc) ¢.¢. for the recovery of the immovable property from 
a tenant. .Undoubtedly the present suit comes under this category 
and the effect of the amendment is to, remove such a suit from $. 
7 cl. Vto 8. 7 cl. XI of the Court Fees Act. All suits falling 
under S. 7 (V) of the Court Fees Act are excluded from the provi- 
sions of S. 8 of Suits Valuation, Act (VII of 1887) whieh provides 


of the Civil Courts Act. 8. 14 -has not been ‘expressly ees 
and th: only question we have: to determine’ now is whether 
it has been impliedly repealed by Act VI of 1905 in respect 
of suits under’S. 7, XI, (cc).. This latter ‘Act is only an amend- 


ment of the Court Fees Act, and only incidentally affects the 


Suits Valuation Act-by creating a new category of suits falling 
under 5. 8° of that Act, and -impliedly removing such suits 
from the provisions of S. 14 of. the Madras Civil Courts Act, 
In the Suits Valuation Act it. is expressly laid down in S. 6 that 
when rules are framed under. S. 3, S. 14 of ‘the Civil Courts Act 
shall be reperled. From this it is obvious that the Suits Valuation 
Act when passed was not intended to repeal S. 14 until a certain 
event happened, and that event has not happened ; but by enacting 
Act VI of 1905 the legislature bas not only amended the Court 
Fees. Act but has incidentally withdrawn a certain class of suits, 


the one under consideration, from ‘the provisions of S. 14 Civil < 


Courts Act and added it to those falling under 5. 8 of the Suits 
Valuation Act. Whether the Legislature intended Act VI of 
77 
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1905 to have this effect or not, it is clear that the effect has been 
caused, and consequently the law must be deemed to have been 
changed by the later’ enactment, The fact that the Civil Courts Act 
is an Act applicable only to the Presidency of Fort St. George, 
whereas the Amending Act applies to the whole of India does not in ` 
my opinion affect the question for the greater contains the less, and 
the law laid down in the Amending Act is applicable to Madras as 
well as to other parts of India. The ruling reported in 11 M. L. T. 
155 has very little bearing onthis case for it does notdeal with section 
7 Cl. XI (ce) and all that can bei said is that some of the observa- 


tions in the Judgment to a certain extent support appellants line of 


argument. The ruling in Nandan Singh v. Debi Din 1 is, if any- 
thing against him. I would therefore dismiss the appeal with costs. 
Letters Patent Appeal No. 276 follows. 
Sadasiva Aiyar J:—I concur in dismissing the appeals with 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice Ayling and Mr. J ustice Tyabji. 


Muruga Chetty and others >... Appellants * (Plaintiffs No. 
v. f 1 to 6 and 8 to 12). 


Rajaswamy and others ... Respondents (Defendants 
Nos. 1 to 4, 6, 7, 11, 12, 

16, 17,.21, 24 to 27, 5 and 

` L.R. of the 2nd defendant). 

Crvil Procedure Code; O. 22 R. 9—dppeal—Ex parta order setting aside abate- 
ment—Rig ht of legal representative of respondent to question—Limttation Act, Art. 
120—Declaratory suit based on denial of title—Cause of action for—Knowledge of 
denial. 

An exparte order in an appeal setting aside abatement is final and binding on’ 
the legal representatives of the deceased respondent, subject only to their right to 
apply for a review. 

Tikait Ajant Singh v. Christien 2, Ganeswar Singh Y. Ganesh Das 3, followed. 

The cause of action for a declaratory suit based on the denial of the -plaintifi’s 
title does not arise until the plaintiff has knowledge of the denial. ‘The period of 
limitation for such a suit is under Art. 120 of the Limitation Act, six years from 
the date the plaintiff has knowledge of the denial of title—T'irumal Rao v. T ungama 


~ Shettithi 4, followed. 


The fact that some of the plaintiffs had knowledge earlier will not affect the 
rights of the others to institute the suit though that may be a ground for the court 
refusing in its discretion to grant a declaratory decree. 


Second Appeal against the decree of the District Court of 


_ South Arcot in Appeal Suit No, 355 of 1906 preferred against the 








* 5. A. No 1016 of 1907. 5th August 1918. 
1. (1914) 12 A. L. J. 988. 2. (1912) 17 C. W. N. 862. 
3. (1906) I. L. R. 33 C. 1178. ” 4, (1914) 1 L. W. 184. 
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Original Suit No. 1014 of 1905: ` ' - 


` This Seċond Appeal caiie on nio jahe on Thursdays, 
the 11th September and 6th Navember 1913, after its restoration 
to the file of the High Court by order, dated 3rd J anuary,1912 
in C..M. P. No, 498 of 1910. 


T. Rangachariar for Appellants. yt ; 

T. V. Seshagiri Iyer for Respondents. 

The-Court delivered the following 

Judgments:—Ayling, J. —The preliminary objection is raised 
that in consequence of appellants’ failure: to apply within 6 
months of the death of the original 2nd deféndant (which took 
place on llth June 1911) to bring his legal representative on 
record, the appeal must be held fo have abated as regards that 
party. 

An application to set aside the abatement was made on’ 16th 
December 1912 and on this an order, as prayed for, was passed ex 
parte by Benson and Sundara Aiyar, JJ. on 6th February 1913. - 

“Mr. Seshagiri Aiyar argues that this order being passed ex 
parte is not conclusive; and that he is entitled to ask us to 
reconsider the matter of the abatement in the light of the further 


` affidavits since filed, 


In my opinion this contention cannot be accepted and the 
order dated 6th February 1913 is final subject only to review. 
Order 22, Rule 9 (2) Civil Procedare Code does not require the 
issue of notice: and it cannot be said. that on. this: account the 
order of a competent Bench of two judges is ‘illegal; or that the 
subject matter of it can be reconsidered by a different Bench. It 


is open to’any party who conceives himself to be injuriously, 


affected by the order to apply for a review under - Order 47: but 
no.such application has been made in the present case, and we 


“ must therefore treat the Order as final: 


This view appears to me to be strictly in accord with that 
taken in two of the cases quoted to us Tikait Ajant Singh v. F. 
T. Christien 1, and Ganeswar Singh v. Ganesh Das 2}. In the 
remaining case which is reported in Tirpura Sundari Debi v. 
Dakhina Mohan Ray 8, an ex parte order of a single Judge 
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bringing a legal representative on record was held nob to pre- 
clude the Bench before which the appeal came for disposal from ` 
considering the question of whether the application’ was within 
time and if not whether the abatement should be set aside. That 
case is, however, easily distinguishable. Apart from the fact that 
it was not an order setting aside abatement, and was passed by a 
single Judge, there is the important distinction that it appears to 
have been passed in ignorance of the fact that the application for 
substitution of the legal representative was made after the pres- 
cribed time and that the appeal was liable to be abated. That is 


` tò say the question which the Bench was asked to decide had not 


been considered before at all. J 

In any opinion the preliminary objection must be set aside, 
and the appeal disposed of on its merits. 

Tyabji, J.:—A preliminary objection is takn before us that 
the appeal must be taken to have abated as against the original 
2nd defendant, or rather, that the setting aside of the abatement, 
to which I shall presently refer, was invalid, or otherwise of no 
effect as against the present 2nd defendant. l 

The 2nd defendant (Veerappa Gyana Desikaswamiġal) died 
in June 1911. "The appeal against him. therefore abated in 
December 1911. An application was made tothe High Court 
on behalf of the, appellants for setting aside» the abatement and 
for causing the legal representative of the deceased to be made a 
party to the proceedings, on the 16th of December 1912. The 
application was supported by an affidavit in which it was stated 
that the applicant did not know of the death of the 2nd defendant 


~ till October 1912.. It was heard by a Bench of the High Court 


consisting of Benson and Sundara Aiyar, JJ. We are informed 
by the learned pleader for the appellants that an explanation of the 
delay between October 1912 and the 16th of December 1912 was 
asked, and that, on certain letters being read to the Court, the f 
explanation was accepted, and on the 6th of February 1913, it 
was ordered “that the abatement be set aside and that the name ` 
of Annamalaiswami be entered in the record of the Second Appeal 
and in the register of this Court as the legal representative of - 
Veerappa Gyana Desikaswamigal, the said deceased 2nd res- 
pondent in Second Appeal No. 1045 of 1907.” 

It is argued on behalf of the legal representative of the 2nd 


defendant that as a matter of fact there was no sufficient cause 
1 
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within the meaning of Order XXII, Rule -9, Civil Procedure 


-Code preventing the appellant. from continuing the appeal . 


and that therefore the order setting aside the abatement was 
wrongly made and that weshould now consider theappeal as 
having abated. It is said that we have power to cancel 
or otherwise to disregard the order ‘setting aside the abatement 
because that order was made to the prejudice of the 2nd defendant in 
proceedings to which he was not a party. The order is said to 
‘be wrongly made, because froin the affidavit filed by the appellant 
it is clear that there was a delay of about two months, for which 
it is argued that no proper explanation is forthcoming, and be- 
cause, even if there was any sufficient cause preventing one of 
the appellants, there was none as regards the other. 


Order XXII Rule 9 is imperative in this sense that, provided 
that “it is proved that he (the applicant) was prevented by. any 
sufficient cause from continuing the suit” there is no option left 
to the Court, for it is laid down that in that event “the Court 
shall set aside the abatement.” There is no appeal from an order 
setting aside the abatement, though there is one from refusal to 
do so, Order 48, Rule 1 (K); nor can we in this case assume to 
ourselves the powers which a Court of Appeal may have under 
the ruling in Kichilappa Naicker v. Ramanwam Pillai 1. It 
” therefore remains to consider whether we have inherent jurisdic- 

tion to reconsider. the. question whether the abatement should 
have been set aside on the 27th of February 1918. It is argued 
‘that we have this jurisdiction because the respondent’s rights 
have been prejudiced by the order setting aside the abatement 
and the argument was supported by the following words which 
were used by the Privy Council in Ganeswar Singh v. Ganesh 


Das 2, “Their Lordships entirely agree with thé learned Judges . 


of the High Court that it is an elementary principle *which is 
binding on all persons, who exercise judicial or quasi judicial 
powers, that, an order should not be made against a man’s interest 
without there being given to him an opportunity of being heard.” 
In that case the question was whether the plaintiff could obtain 


possession of certain ‘property from the ` defendant and this . 


depended upon whether an execution sale was rightly set’ aside 

by the Commissioner of Patna, and whether the absence of the 

’ purchaser at the time when the order setting it aside was made, 
1. (1901) I. L. R. 25 M. 166. 2. (1905) LL.R. 880. 1178, 1182. 
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was sufficient to invalidate that order as against the purchaser. 
Their Lordships shortly after making the remark cited by me say, 
“But, however this may be, it seems to their Lordships that the 
proper remedy of the purchaser, if aggrieved by this order having 
been made in his absence, was to apply to the revenue authorities for 
a re-hearing, and that.it is now too late to ask for a remand on 


that ground.” This is in effect a restatement of the penultimate 


paragraph of the judgment of Trevelyan and Banerjee, JJ. whose 
judgment was under appeal. They are reported to have said in 
Ganeswar Singh v. Ganesh Das 1:—“ A similar reasoning would 
prevent our entertaining any objection to the Commissioner's 
order on the ground that he had not heard the purchaser. If the 
purchaser was aggrieved on this account, there is no doubt that 
he could have found an appropriate remedy in the procedure 
of the revenue court; but whether that be so or not, we cannot 
treat as invalid an order made by the tribunal to which the legis- 
lature has entrusted the power of making such order. We have 
no power to enquire into the circumstances under which the order 


_ was made.or into the propriety of the order.” 


It is, therefore, clear that their Lordships of the Privy 
Council approved of the decision of the High Court that the 
High Court had no power to “ treat as invalid an order mady by 
the Tribunal to which the Legislature has entrusted the power 
of making that order”; and this, notwithstanding that that 
tribunal in making the order in question, had in the opinion of 
the High Court “violated an elementary principle which is - 
binding on all persons who exercise judicial or quasi-judicial 
powers.” 

It cannot be questioned in the case now before us that the 


. order setting aside the abatement was made by the tribunal 


empowered to make it ; ‘and, even if it is permissible to us to 
assume, for the purposes of argument, that on the materials then 
before the court, the order ought not to have been made, it 
cannot be contended that there was any irregularity vitiating 
the proceedings; for if is admitted that the application under 
O. 22, R. 9 may be made ez parte, and that in the usual course it 
would be made ex parte. 

There is, it is obvious, one distinction between the -case just 
cited and the present one. In that case, the order sought to be 

1. (1898) I. L, R. 25 C. 789, 795, 
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set aside was that of a revenue Court. Here it is-an order of the 
High Court in these very proceedings. But, sitting in the Court 
in which we do, we have no power to interfere with the order 
passed by Benson and Sundara Aiyar, JJ.; and there have been 
no proceedings for getting a review of that order. Indeed when 
it is considered how inapplicable any method of procedure either 
of review or of appeal would be for interference by us with the 
order in question, it seems to me to be clear that the legislature 
intended such an order to be final so far as this Court is 
concerned. ; = 4 

I must now refer to two decisions on which reliance was 
placed. The first is Tripura Sundari v. Dakhina Mohan 1. In 
that case there never was any order setting aside the abatement. 
The legal representative of the 4th defendant Tripura, who was 
the appellant, applied to be put on record when six months had 
elapsed after the death of the deceased appellant, and was put on 
record without the abatement having been set aside; nor was the 
attention of the Judge called to the fact that the appeal had abat- 
ed, when the appellant's representative was put on the record. 
Then at the hearing of the appeal, for the first time the question 
was considered whether the abatement that had taken place on 
the expiry of the 6 months should be set aside. The court per- 
mitted affidavits and counter-afidavits to be filed, considered 
them, and came to the conclusion that there was no reason why 
the abatement should be set aside: The case is no doubt authority 
for the proposition that,.if after the appeal has abated the legal 
representative is wrongly brought on the record without the 
abatement being set aside, then the question whether or not the 
abatement should be set aside has still to be considered by the 
court to whose notice that fact is brought for the first time. It 
has no bearing as it appears to me, on the point whether we 
have power to set aside or disregard the setting aside of the 
abatement in the present case. 


The other case relied upon before us is that of Tikait Ajant v. 


F. T. Christien 2. That case seems to me to be distinguishable 
in this, respect that there the question which the Subordinate 
Judge had to consider was one necessarily affecting the merits of 
the subject matter of the suit; it affected the original plaintiff 
because he was made a pro forma defendant instead of plaintiff, 


1. (1906) 560. L. J. 810. 2, (1912) 17 0. W. N. 862. 
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on the ground that he had assigned - his rights to the applicant, 
and that the rights on the basis of which he had come to the 
court were no more vested in him; it affected the defendants 
because the scope of the suit was enlarged so as to include the 
rights not only of.the original plaintiff but also of a stranger to 
the suit whose assignee the applicant claimed to be. It was 
admitted there that the further hearing of the suit on the merits 


‘could not proceed without those questions being determined; but 


the Subordinate Judge thought that a fresh suit was necessary for 
their determination, 


In the appeal now before us the question whether the order 
setting aside the abatement was made rightly or wrongly will 
not affect the merits of the appeal in any way. The question 
depends merely upon whether the appellant was prevented by 
sufficient cause from making his application earlier. The causes 
preventing the appellant from making the application were quite 
independent of and did not affect the rights of the deceased 
respondent and his legal representative. 


My conclusion is therefore that the order of Benson. and 
Sundara Aiyar, JJ., setting aside the abatement was made.bya_ 
court perfectly competent to doso; that we have no power 
to question the correctness of that decision and that without 
doing so we cannot now consider that the appeal has abated. 


‘It is unnecessary in this view to consider the other points. 
argued by Mr. Rangachariar and to determine whether the 
successor in office of the 2nd defendant is his legal representative. 
within the terms of the Civil, Procedure Code, S. 2 (11), and 
whether Article 177 or Article 181 of the Limitation Act- was 
applicable.. 


I agree for these reasons that the appeal must proceed on the 
basis that its abatement has been set aside. 


This Second Appeal came on again for hearing on Tuesday, 
the 11th August 1914, on the merits. 


The Court delivered the following 
Judgment :—This Second Appeal arises. out of a gait for a 
declaration that the properties referred to in the plaint are trust. 


properties, for the removal of certain buildings erected on the land. 
and for possession of the land to the plaintiffs on behalf of the 
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community to which the plaintiffs allege that they and the defend- 
ants Nos: 4 to 27 belong. The claim was resisted on . several 
grounds which seem to have been Sufficiently raised in the issues 
framed in the suit. 
The District Munsif somewhat yeluctantly recorded A 
“on all the issues. He felt himself constrained to do so by the 
state of the pleadings. The District Judge has not considered all 
the issues. He seems to have overlodked the fact that the suit 
was not one merely for ejectment as he states in the beginning of 
his judgment, The pleadings in the suit are by no means perfect, 
But it seems that the real points on which the parties were at 
issue were whether the property was private property or was to 
be held in trust for the community of the plaintiffs ; and secondly, 


whether the rights of the community (if any) had been lost by a” 


valid gift, or by adverse possession or by purchase in good faith 
for consideration without notice of the trust. As a subsidiary 
point it may also have had to be decided whether though the 
community may have the rights that they claim, they can now 
on the facts as stated in the plaint ask for immediate’ possession 
of the land. The subsidiary point does not affect the question 
whether the plaintiffs can claim the declaration above referred to, 
“But we wish to record that the plaintiffs by their pleader had to 
concede at the hearing that the last sentence of paragraph 2 of the 


District Judge’s judgment cannat be attacked by the plaintiffs. 


That sentence is as follows :— 
“On the plaint allegations the suit for ejectment i is clearly 


not sustainable for Ist defendant has not left Chidambaram and: 


he is certainly not dead.” 
- The District Judge has ultimately decided the case apparently 


on the sole ground that the suit is barred by limitation. He 


seems to have misunderstood the nature of the suit which he has 
treated as one for ejectment only, overlooking the other points on 
which the parties were really at issue. His finding on the ques- 
tion of limitation cannot therefore be accepted. For the purpose 
of. his finding on the question of limitation he seems to have 
assumed that the community was originally the owners of the 
land. In-that case, if persons purporting to act as trustees on 


behalf of the community, and allowed so to act by the community, - 
give possession of the land to a third person, that person’s pos- ” 


session cannot initially be adverse to the community. The ques- 
78 
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tion that has to be decided in such a case is whether the possession 
which was originally. permissive ever became adverse and, if so, 
at what time and whether it continued adverse: for the. period - 
required either for creating rights under S. 28 of the Indian Limi-. 
tation Act or for preventing under Article 142 or Article 144 of 
the first schedule to that Act-the. rightful owner from ae his 
rights by suit. | F 

On the points which arise therefore, thè District J udge has 
not expressed any opinion. We must consequently ask the Dis-. 
trict Judge to record findings on all the issues in the case on 
the evidence on record. We have felt it necessary to indicate why 
wé consider it desirable to ask for findings but in so far-as our: 
remarks proceed on assumptions of fact we do not wish to restrict 
the District Judge in his consideration of the evidence. The 
plaintiffs j will, however, be bound by the concession which- their. 
pleader was forced to make and there cannot in any case be-a, 
decree for immediate possession, ; 

The findings should be submitted within six nik from this. 
date and seven days will be allowed for filing objections. : 

[In compliance with the order contained in the above Judg- 
ment, the District Judge of South Arcot submitted a finding on all © 
issues in favour of the plaintiffs excepting the 10th issue in which 
his finding was that the suit was not maintainable as no consequen- 
tial relief by a prayer for the aan of trustees . had: been’ 
asked for. | 

This Second Appeal came on for final TE ‘after the 
return of the finding of the Lower pepe Court T the issues. 
referred by this Court for trial, 

T. Rangachariar, G. Krishmaswami Iyer and G: 8. Rama- 
chandra Iyer for Appellants. 


T. R. Ramachandra Iyer and T. R. Erishnaswami Iyer for 

Respondents. - - 4 > 
The Court delivered the following. me 
Judgment :—We accept the findings. The Ist papali 

states that he does not press the appeal. The 7th appellant-how-: 


| ever claims that on the findings accepted by us, there ought to..be 


a declaration that the properties referred to in the plaint ate trust: 
properties belonging to the Vedamba Chetty community, subject. 
to the right of the Ist defendant to ba in Reese topteor s9 
uag as he lives in Chidambaram. 
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‘My, T. R. Ramachandra Aar for the 3rd defendant argues Muruga . 
that thé claim fór a declaration is barred under Article 120 of the kaa KO < 
Limitation Act asi accrued at bae date of the sale in 1893. The Rajaswamy : 
7th plaintiff denies that he hadany knowledge of this sale deed : 
within 6`years of the date of tke suit. Following Tirumal Rao 
v. Tungamma Shettithi 1, to which-one of us was a party, we 
hold that the cause of action for a declaratory suit based on-a 
denial of title does not arise until the pliintif has knowledge of 
the denial. Mr. T. R. Ramachındra Aiyar argues however that 
some of the members of the, community had knowledge at the 
date of the sale deed as they were parties to it. In our opinion 
the knowledge of some of the members cannot affect the right of 
the others, . A z 

It is then argued that in our discretion we ought not to make 
the declaration. . When the majorisy of the co-owners are proved 
to have had knowledge of the denia- of title it may no ‘doubt be a 
reason for declining to grant a declaration in favour of one of the 
other co-owner who asserts that ae had no knowledge. - In the 
present case, however, it seems to us that it is necessary for the 

~ declaration to be made as otherwise the whole of this litigation. 
will have been fruitless, though the defendant set up a false deed 
of gift and a collusive sale. The plaintiffs, however, claimed to-be 
entitled. to possession to which they were not entitled. We think 
therefore that the declaration shouid be given but without costs. ` 
“aok party will bear his costs throughout. 





IN. THE HIGH COURT OF J UDICATURE AT MADRAS: 
Present :—Sir John Wallis, Kt. Chief Justice, and Mr. Justice 
Seshagiri Aiyar, ` 
Arumugasundara Maharajah Pillar Appellants™ (Defendants) 
and others. i 
BOA À 
K. Ñ arašimha Iyer and others ee Respondents (Plaintiffs. 
a aad eee) and Defendants). 
, ‘transfer of Property Act 5. 104 —Merger—Ecope “of the doctrine—Purchase of 





the equity of redemption by ‘mortgagée—Absence cf mesne incumbrances, effect of.” | Arumuga- 
vA mortgaged his property to M who assigned his mortgage right to B’s father anak 
in 1892. In 1897 B's father obtained a fresh mo-tgage from A for the amount due Pillay 
on the mortgage of 1892. On his father’s death, B succeeded to his mortgage v 
right. In 1899 B` purchased Ais equity of redemotion i in the mortgaged property. ie a 
yer, 


“A. 8. 244.0f 1912. 16th April, 1915, 
- fa Bes 1. (1914) 1 L. W. 282, 
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In 1905 B sold the same property to A purporting to reserve his rights under the 
mortgages in favour of his father Subsequently B instituted a suit on foot of the 
mortgages reserved in the conveyance of 1905 

Held, that the mortgages had becom: extinguished by B’s purchase of the 
equity of redemption and that B could not sue upon them. 

Per Wallis, C J.:—Where there are no mesne incumbranees outstanding at 
the date of the purchase of the equity of redemption by the mortgagee there is 
merger under S. 101 of the Transfer of Property Act 

Per Seshagiri Iyer, J. :—8. 101 of the Transfer of Proparty Act leaves untouoh- 
ad the general rule of law that when a mortgages purchases the equity of redemption 
the encumbrance in his favour is extinguished. It only enacts that where there 
are other mortgages on the property au intention will he imputed to the mortgagee 
purchaser that he intended to keep alive his own mortgage asa protection against 
subsequent claimants. The mortgagee purchaser can use his prior mortgage only 
as a shield against mesne incumbrances and that also only in respect of properties 
covered by such incumbrances, but he cannot sue upon his mortgaga. 


Whiteley v. Delaney 1, Bhawani Kunwar v. Mathureprasad Singh 2, Laxmaw 
Ganesh v. Mathurabai 3, Syed Ibrahim Sahib v. Armugathajjee 4, referred to. 


Appeal against the decree of the Court of the Bupordnute 
Judge of Madura in O. S. No. 115 of 1910. à 
The facts of the case appear fully in the judgment of Sesha- 


giri Lyer, J. 
EK. Srinivasa Iyengar (Padmanabha Iyengar with him) for 
the Appellants. 5 : . 


There was no subsisting mortgage in favour of the plaintiff at 
the date of his suit'in 1910. In no case can a mortgagee bring a suit 


on his mortgage after he acquires the equity of redemption in the - 


mortgaged properties. The purchase of the equity of redemiption in 


1900 by the plaintiff made him the owner both of the charge and | 


the security. Ifthe plaintiff had any right of suit on his mort- 
gage after 1900, it was against himself. To allow the plaintif to- 
sue on his mortgage would be to allow a man to sue himself. If 
a mortgagee acquires the equity of redemption there is a merger 
of the two interests and thə debt is extinguished, at any rate, as 


between the mortgagor and the mortgagee. In 1900, when the _ 


plaintiff purchased the equity of redemption in the suit properties , 
there were no outstanding incumbrances on the property. There 
was a complete merger of the mortgage right and the equity of 
redemption. There is a distinction between a case where the 
question arises between a person as the first mortgagee and 
himself as the owner of the equity of redemption, and 
where the question is between the first mortgagee who has 


1. (1914) A. ©. 182. 2. (1912) I. L. R. 400. 89. 
3. (1918) I. L. R. 38 B. 369. ' 4. (1912) I. L. R. 88 M. 18. 
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purchased the equity of redemption and @ puisne incumbrancer. 


In the former case there is a complete merger and there 
is no question of keeping alive the mortgage. In the latter 
case S. 101 of the T. P. Act applies and prevents a merger. The 
doctrine laid down in S, 101 of the T. P. Act applies only when 
there are outstanding incumbrances on the property. Bhawani 
Koer v. Muthwra Prasad 1 which is relied on by the Lower Court 
has been overruled in Bhawani Kunwar v. Maturaprasad Singh 2. 
A mortgagee cannot keep alive his mortgage either as against 
himself or against parties unconnected with the property in any 
way. Bhawani Kunwar v.. Mathuraprasad Singh 2.. Laxman 
Ganesh v. Mathurabai 3 and Munna Lal v. Munnu Lal +t. 


[Wallis, C. J—What according to you is the effect of the - 


reservation of plaintitf’s mortgage in the sale deed to the first 
defendant. | f 


CG. Padmanabha Iyengar. (Continued the argument):—The 
‘sale operates as a complete transfer of all the rights of the plain- 
tiff in the suit properties. The reservation in the document 
comes after the signature of the executant and cannot qualify 
the operative part. See Norton on Deeds page 181; Halsbury 
Vol. 10 page 803. If there are two inconsistent clauses in 
a deed the former prevails. See Norton on Deeds p. 80; 
Halsbury Vol. 10. p. 799. Moreover the mortgage had been 
extinguished by operation of law in 1900 when plaintiff pur- 
chased the equity of redemption. The mere reservation of a 
non-existent mortgage cannot confer any right. The reservation 
is also invalid and unenforceable as it does not comply with the 
provisions of 8. 54 of the Transfer of Property Act. In any case, 
the plaintiff’s suit is not on the right reserved to him by Ex. L, 
but on the original mortgage. ° 


(He then referred to the evidence in the case to show that 
the plaintiff had treated his mortgage as extinguished after 1903. ] 


C. S. Venkatachari (A. Srinivasa Iyengar with him) for the 
respondent !-—There is no merger in this case. There were 
mortgages outstanding in the suit properties ab the date of the 
purchase of the equity of redemption. There can be no merger 





1. (1907) 76.0.7. 1. i 2. (1912) T. L. R. 400. 89. 
-3. (1918) L. L. R. 88 B. 869. - 4. (1914) I. L. R. 86 A. 827. 
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in law in this case. See per Krishnaswami Lyer, J. in Mulla Veetal: 
Seethi v. Atchuta Nair 1 Ghose on Mortgages Vol. I page 488; 
Mulchand Kuber v. Lallu Trikam 2 Shyam Kumari v. Rameswar 
Singh 3 Section 101 of the Transfer of Property Act requires -that 
the mortgagee must become absolutely entitled.to the property be- 
fore there can bea merger. Here plaintiff is not the absolute 
owner, as there are still outstanding incumbrances. It does not 
make any difference that the question arises between the mortgagee 
andthe mortgagor. If the contention of the other side is correct 
there can be a merger for some purposes and no merger for others. 
If there is no marger, the first-mortgagee can sue on his mortgage.’ 


[Wallis, C. J—When the plaintiff purchased the equity of 


‘redemption was there not an extinction of the debt ?] 


“No Extinction can only be by payment. Here is merely a 
combination of two estates, viz, the mortgagor’s estate. and’, the. 
first mortgagee’s estate. It is competent for a person to- transfer 
any one of these two distinct interests keeping the other to himself. 
This is what has happened in this case. Ths doctrine of merger 
as laid down in Toulmin v. Steere 4 has not been accepted i in India, 
See S. 101 of the Transfer of Property Act. After all it is a tech- 
nical doctrine and should not be extended beyond its strict limits.- 

K, Srimvasa Iyengar (in reply). 

Here the question is not between the plaintiff and a puisne 
incumbrancer. No puisne incumbrancer is a party to the suit, 
There is no question of keeping alive. ‘The matter may 
also be looked at in this way. When a person purchases 
property as between him and his vendor, he is liable to 
pay off the incumbrances to which the property was subject. See. 
S. 55 cl. (5) (d) of the Transfer of Property Act. The plaintiff. was 
the only person who had an incumbrance on the suit properties ‘at 
the date of his purchase, Therefore when the plaintif as the 
mortgagee bought the equity of redemption, he had to pay 
himself (7.¢.,) the mortgage was extinguished. Ib is only if there 
are intervening charges or outstanding incumbrances that the 
plaintiff can hold his mortgage as a shield against them. Other- 
wise there isa merger. It is only to this extent that S. 101 of the 
Transfer of Property Act has departed from the rule in Toulmin v. 





- 1. (1911) 21M. L. J. 218. 2. (1882) I. L. R. 6 B. 404 at 18, 
8. (1904) I. L. R. 82 0. 27. 4, 8 Mer. 190. 0 C 
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Steere 1; See Halsbiry Vol. 21'p. 323 ; Ghose on: Mortgages’ Vol, 
I pp. 490, 491, 495; Shephard and Brown p. 373. Mulla Veetil 
Seethi v.. Atchutha Nair 2 did not consider this point. Syed 
Ibrahim Sahib v. Arwmugathayee 8, is in my favour. 


The Court delivered the following 


“ Judgments — The Chief Justice :—In 1882 the Ist defend- 
ant executed a mortgage Exhibit A of the suit properties 
in favour of one Mahalinga Aiyar, who tranferred it on 15th 
“August 1892 by Exhibit B to the father of the Ist plaintiff, 
whose son the 1st plaintif was married to the Ist defendant's 
daughter. On the 13th February, 1893 the plaintiffs father 
obtained a lease Exhibit E of tbe suit properties from the 1st 
- defendant at a rent of Rs. 300 which would appear to have heen 
an under value. On the 9th February 1897 the 1st defendant 
executed a fresh mortgage Exhibit. F in favour of the- 1st 
plaintiff's father for the amount found due on the mortgage, 
Exhibit A. Subsequently in December 1899, the 1st defendant’s 
equity of redemption was sold in execution by a decree-holder 
(see Exhibit K) and as regards 93 cawnies, was purchased at the 
Court sale for Rs. 182 by one Soundararaja Iyengar.who a few 
days later by Exhibit III transferred the interest he had acquired 
to the Ist plaintif for the same sum of Rs. 182. Between 4 and 
5 years later the lst plaintiff reconveyed the suit properties 
except the 9# cawnies to the Ist defendant for Rs. 185. The 
document reads at first sight like, an out and out sale but beneath 
the signatures of the vendor and his witnesses there is a further 
statement signed by the Ist plaintiff alone to the. effect that 
the sale was subject to two mortgages one of which was the suit 
mortgage. In 1910 the Ist plaintiff and his sons instituted 
the present suit on the mortgage so reserved and obtained a decree 
and one of the main contentions raised by the present appellants 
who represent subsequent alienees from the 1st defendant is that 
the suit mortgage was extinguished when under Exhibit III the 
1st defendant’s equity of redemption in the suit properties was 
acquired by the Ist plaintiff. Tais acquisition must be considered 


to have been made on behalf of his jaint family which included a. - 
younger brother, since the deceased and the Ist ‘plaintiffs sons. 


who are co-plaintilfs wilh him in this case, and it was’ treated 


1. 8 Mer. 210. | a. (1911) 21 M. L.J..218, 
3. (1912) I. L. R. 88 M. 18. 
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as joint family property vide Exhibit K and XI. It may therefore 
be said that by Exhibit III the mortgagees acquired the equity of 
redemption except as regards 9§ cawnies. The owners of these 
jtems are not parties to thé present suit, and though the items 
acquired by them may be liable for their proportionate share of 
their mortgage debt, that does not appear to affect the question 
whether there has been a merger as regards the items of the 
mortgaged properties which have been acquired by the mortgagee. 
“This question of merger has recently been considered by. 
the House of Lords in Whiteley v. Delaney 1, and by the Privy 
Council in Bavani Kuwar v. Mathuraprasad Singh 2. As 
pointed out in the former case by the Lord Chancellor 
where the mortgagor himself has purchased the interest of the 
ist mortgagee he cannot derogate from his own bargain by 
setting up the mortgage so purchased against @ second mort- 
gage created by himself. Otter v. Lord Vaus 3, Next there is 
the case of a third party purchasing the mortgage property and 
paying off a prior mortgage out of the purchase money as in 
Toulmin v. Steere 4. The Privy Council have held that decision 
to be inapplicable in India in Gokul Doss’s case 5, and the Lord 
Chancellor in the case just cited, whilst refraining from expressing 
any opinion as to whether or not it was correctly decided, observed 
that it amounted to no more than this that in such circumstances 
the presumption was that the purchaser did not intend to keep 
the mortgage alive. So that even here the question was treated 
as one of the intention of the purchaser. ‘Lastly we have cases 
like the present where it isan incumbrancer who acquires the 
equity of redemption (see Hayden v. Kirkpatrik 6), and to these 
cases S. 101, Transfer of Property Act, expressly applies. The 
section is as follows :—“‘Where the owner of a charge or other in- 
cumbrance on immovable property is or becomes absolutely entitled 
to that property, thé charge or incumbrance shall be extinguished, 
unless he declares by express words or necessary implication, that it 
shall continue to subsist or such continuance would be ‘for his 
benefit”. The word “ absolutely ” cannot mean that there are no 
mesne incumbrances outstanding : as the very object of thé exception 
to the section is to protect the prior mortgage against such incum- 





1, (1914) A.C. 182. 2. (1912) I. L. R. 40 0, 89. 
8, (1856) 2 K. and J. 650; 6 De. Œ. M. and Q. 638. é 
4. 8 Mors 210- 5. (1884) 111. A. 126, 


6. (1865) 84 Beav 645, 
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brances. When, as in the recent cases in Bhawani Kuar v. 
Mathuraprasad Singh 1,and Laeman Ganesh v. Mathurabai 2, 
there are no such incumbrances'thére can scarcely be any room for 
the exception and there is a merger under thesection. In the former 
case, where under the Local Revenue law, land was sold for arrears 
of revenue subject to any mortgaze subsisting at the date the arrears 
fell due, and it appeared that the arrears fell due, between the 
date when the mortgagee purchesed the property under his mort- 
gage decree and the confirmatior of the sale to him, it was held 
that the raortgage debt was extinguished as from the date of the 
purchase and that there was consequently no mortgage subsisting 
at the date when the arrears fell due. The orly mortgage of any 
of the suit properties effected by tae 1st defendant subsequently to 
the suit mortgage and before he parted witk his interest in the 
equity of redemption under Ezhibit K was in favour of the 
father of the 31st defendant of items 53 and 56 for Rs. 160 
under Ex. 19. The lst defendant, whose evidence must 
be received with caution depozes that sabsequently to the 
original mortgage Ex. A which wes renewed by the suit mortgage 
Ex. F he executed two mortgages in favour of one Rama- 
swami Aiyar,a District Registran, and these mortgages if still 
outstanding on the date of Ex. 3 would have been postponed 
to the suit mortgage. It appears, however, from Exhibit 48 
and 44 that on the 7th December 1889 the 1st defendant sold 
two villages for Rs. 30,000 to one Thimma Reddi who undertook 
to discharge these mortgages out o* the purchase money and as 
we find no reference to them either in Exs. F,L, or19 and the 
mortgage deeds have not been preduced, I think it is not shown 
that these mortgages were outstanding at the date of Ex. 3 so as 
to afford any ground for supposing that it was the intention of 
the 1st plaintiff to keep the suit mortgage alive as a protection 
against them or to bring the case within the exception to S. 101 
of the Transfer of Property Act. The subsequent mortgage of 
two items only for the small sum of 2s. 160 under Ex. 19 could 


not effect the mortgagee’s intention as regards the other items, : 
We find the 1st plaintiff and his brotaer in 1901 pleading in the | 


plaint Ex. 11 that by virtue of Ex.3 the’ entire interest in the 
suit jands which were included in the properties mortgaged under 
Ex. F, belonged exclusively to them: and in 1903 by Ex. 10 
1. (1912) LL, R. 400. 89. r 3. (1918) I. L. R, 88 B. 869. 
79: . 


-Arumuga> 
sundara 

Maharajah 
Pillay 


` Və 
Narasimha, 


Iyer 
The Ohizt 
Justice.” 


590 THE MADRAS LAW JOURNAL, REPORTS. (vol. XXIX 


-Arumuga-. they mortgaged the suit ‘properties for Rs. 2,000 without any 


sundara . sabe : : 
Maharajah. reference to any subsisting mortgage on them. In these circums- 


Pilay tances and apart from Ex. L,I do not think it is skown that 
Narasimhis there was not a merger under the terms of 8. 101, Transfer of 
Tyeri ~ Property Act, when the mortgagees acquired the equity of 
-The Chief redemption under Ex. 3. Asto Ex. L. I cannot agree with-the 
justice. Subordinate Judge that the reservation of the suit mortgage insert: 


ed out of its proper place in that document is suficient evidence 
of an intention on the part of the mortgagees at the date of the 
purchase of the equity of redemption soma five years previously 
to keep alive the suit mortgage., It might be otherwise if the pur- 
chase of the equity of redemption under Ex. 3 by the 1st plaintiff 
was benami for the 1st defendant but that is not the -plaintiff'’s ` 
case and is negatived by the way in which the plaintiffs subse- 

- quently dealt with the property as full owners. If there was a 
merger under Ex. 3 thé suit mortgage was discharged and the 
suit as framed must fail. The Subordinate Judge has dismissed 
the suit as regards. some of the subsequent alienees for value froin 
the 1st defendant on the ground that the 1st plaintiff attested the 
conveyance under which they claim, but has overruled that plea 
in the case of the present appellants in the absence of such 
attestation. Even if the facts do not amount to an estoppel the 
conduct of the 1st plaintiff in executing Ex. L ina form which 
at first sight represents the 1st defendant as purchasing free from 
incumbrances, and his subsequent conduct in treating the 1st 
defendant as full owner and attesting alienations by him to third 
parties, would appear to have misled the present appellants, and 
having regard to these and to other suspicious circums ances 
going to the foundation of the plaintiff's claim I think it 
sufficient to say that that claim fails as laid and that the appeal 
must be allowed and the suit dismissed with costs throughout, 

pte ' © Seshagiri Aiyar, J.—I entirely agree with my Lord, 
2 The Ist defendant was the’ owner of the properties in. 

h the suit.’ He mortgaged them to the father of the 33rd defendant 
in 1882 (Ex. A.) The ist- plaintiff's father obtained an 
assignment of that mortgage (Ex. B) in 1892. Some payments 
were made towards the debt. ‘Finally in 1897 the Ist defendant ` 
executed E&x.. F for the- debt remaining unpaid under . Ex. 
A to the Ist plaintid’s father. “Previous to it a lease. (Ex. 
E) was granted- to “the mortgagee fòr a period of. ten years 


$ 
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from 1893: The Ist plaintiff's father was in possession: under 


that lease. The rent reserved was only Rs. 300 a year which 
on the evidence was far below what the 1st defendant could have- 


got as ‘income frcm the mortgaged property. - It was -sug- 


. gested that this low rent was paid as the- arrangement was that 
the 1st plaintiff's father should pay himself the amount due under: 


“the mortgage {rom the surplus income. But there is no clear 


` evidence of this agreement, while the Ist plaintiff's father was in 


possession, a money decree was obtained against the 1st defendant 
by a third party, and in execution of that decree’ the equity of 
redemption in the mortgage properties was purchased by oné 
Sundararaja Iyengar for Rs. 185. It was said that this purchase 
by Sundararaja Iyengar was really benami for the plaintiff. There 
are. recitals in some of the documents which show that Sundara- 
raja Iyengar was only a namelender for the 1st plaintiff; but it is 
not necessary to pursue this matter further, because nothing turns 
upon it. Sundararaja Iyengar conveyed the.equity of redemption 
purchased by him to the Ist:plaintiff by Ex. III in 1900. The 1st 
plaintiff sold to the 1st defendant all his right, title and interest in 
the properties subject to a reservation, which I shall refer to later. 
on under Ex. L on the 30th June 1905. It is. proved that after 
this purchase by the Ist defendant he either sold or mortgaged 
the. properties as if he were absolute owner thereof. On the 20th 
March 1906. he mortgaged to the 6th defendant some of the pro- 
perties which ‘were covered by Ex. L.for Rs. 1,000 (Bx. XX). 
This was attested by the 1st plaintiff. By Ex. IV on the 27th 
April 1906.the 1st defendant transferred to his daughter another 
portion of the property. This again was attested by the 1st 
plaintiff. By Ex. II of the 13th May 1906 he transferred to his 
wife some property. On the 26th November 1906 she mortgaged 
to certain person another portion of the property under 
Ex. IX. Both these alienations were similarly: attested by 
the plaintiff. .On the Tth April 1907 the lst defendant by 


Exhibit XV mortgaged to the 8th defendant ‘some properties 5 


included in Exhibit L. By Exhibit KIII on the 10th May 1907 
he mortgaged to the same person, the 8th. defendant another 
property -for Rs. 600. On the.15th August 1907 by Exhibit 
XVI he scld other prcperties ‘to the 12th ‘defendant. - In all 


these dccuments’ whether attested © by the Ist plaintiff or not,. 


theré are recitals which were calculated to` induce the iransferee 
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to believe that the lst defendant was the absoluta owner of the 
properties he was dealing with. The Ist plaintif instituted the 
present suit to enforce his mortgage rights under Exhibit A and F. 
No claim is put forward in respect of the reservation contained 
in Exhibit L. The basis of the 1st plaintiffs claim is that the 
mortgage of 1892 and of 1897 is still subsisting and that he is 
entitled to proceed against the properties for the debt due to him. 
The Ist defendant is the original mortgagor and the transferee of 
the rights of the 1st plaintiff in the equity of redemption. The 
other defendants are the alienees of the mortgaged, properties 
from the Ist defendant. The defence of these alienees was that 
the right of the Ist plaintiff under the mortgages was extinguished 
by the transfer which he obtained from Sundararaja Iyengar of 
the equity of redemption. The Subordinate Judge came to the 
conclusion that as against those alienees whose conveyances or 
mortgages were attested by the Ist plaintiff, the 1st plaintiff is 
not entitled to rely on his mortgage to bring the properties in 
their possession to sale; but that the 1st plaintiff was entitled to 
proceed against the propertics of the other defendants whose 
alienations were not attested by him (1st plaintif). These latter 
defendants have preferred this appeal. 

Before déaling with the questions of law re by 
Mr. K. Srinivasa Aiyangar, it is well to point out ‘that the Ist 
plaintiff is the son-in-law of the lst defendant, and that the 
appellants are strangers to both the Ist plaintiff and the Ist 
defendant. The result .0f the conclusion at which the Subordinate 
Judge has arrived is to throw on the property in the -hands of 
these appellants the whole burden of the mortgage debf amount- 
ing to Rs. 23,000 and odd. It is clear that these properties are 
not worth more than Rs. 16,000 or 17,000 at the utmost. There 
is no question that . these appellants were bona-fide purchasers 
for value. I am unable to accept the. contention of the appellants 
that the Ist plaintiff is estopped by his conduct in attesting the 
sale deeds in favour of his wife and mother-in-law from now 
disputing that the Ist defendant had not an absolute interest i in 
the properties. There is unfortunately no clear evidence that 
these appellants took the propérties on the faith of the conduct 
of the ist plaintiff. Although I have come to this Conclusion I 
feel little hesitation in saying that this is an iniquitous attempt on 
the part of the Ist defendant to charge the whole mortgage debt 
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upon the. properties in the hands’ of strangers’ ‘after having 
secured to his relations with the ¢oncurrence of the plaintif a tars 
slice of the property originally mortgaged. , 

One other circumstance may: be mentioned. This suit is 
not based upon Ex. L which is a conveyance from the Ist 
plaintiff to the 1st defendant which also contains a reservation in 
lst plaintiff's favour in respect of his mortgage. It was argued 
by the learned Vakil for the appellants that the clause in this 
document which says the “amount due to the said Viswanatha 
Aiyar is Rs. 2,000.” This sum of rupees two thousand and the 
hypothecation right which I have and which is mentioned on the 
lst page hereof are not discharged from the deed can have no 
effect as against the clear and unambiguous recital in the operative 
portion of the document. It has to be noticed that while the 
first portion of the document was signed and attested this later 
portion is not attested. It has been suggested that this latter 
clause was a memorandum made at the time of registration to 
enable the executant to pay less stamp duty upon the document 
than he would have been obliged to do if the property was con- 
veyed free of encumbrances. This suggestion received support 
from the fact of the so-called reservation not being attested and 


also from the fact that subsequently the collector to whom the. 
document was sent by the Registrar levied the full stamp duty on. 


the document treating apparently the new clause as of no effect. 
It has also been argued before us that if in a deed the subsequent 
clause is consistent with the operative portion of it, affect should not 
be given to it; Norton on Deeds, p. 80 and the observations of 
‘Tindal, C. J. in The Dirham and Sunderland Railway Com- 
pany v. Walker 1, were quoted far that proposition. “Ib is not 
necessary to give a decision whether the highly artificial. rules of 
construction regarding deeds drawa up by solicitors. fully conver- 


sant’ with conveyancing can be applied to documents executed in 
this country. The cardinal principle which should guide Indian. 


Courts in such matters is to ascertain the intention of the parties. 
Technical rules of construction should as far as possible “be 
avoided. Therefore I do not rest my decision upon the. construc- 


tion to be placed on Exhibit L. This suit was not based upon 


that document; it is not necessary in the view I am taking to 
decide whethec by this memorandum at the end of the document 


1. 2Q B.D. 940 at 967. 
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the Ist plaintit reserved to himself “the tight to proceed against 
the properties. Exhibit Li“ will be relevant in considering 
whether the alienees who must be deemed to have had constructive 
notice of ‘its contents understood the documents and-the ‘other evi- 


dence. bearing on the question will be. considered in that connection. 


- The main point for decision is whether. by the purchase of 
the equity of redemption from Sundararaja- Aiyangar, the Ist 
plaintiffs mortgage debt was extinguished. Mr.’ Srinivasa - 
Aiyangar, contended that if there are intervening incumbrances, 
the purchaser of the equity of redemption may use his mortgage 
asashield to protect himself against them: but that he could: 


_ not sue upon his mortgage. ` There is no document from the 1st 


defendant to the 1st: plainti£ which secures any right to proceed 
against the property in the hinds of the former. S. 101 of the 
Transfer of Property Act was relied upon very strongly by Mr. 
Venkatachariar for the respondent. That section was.intended to 
introduce with some limitation the rule of law enunciated in 
Toulmin v. Steere 1. That decision has been the subject of consider- 
able adverse criticism in the English Courts. Quite recently, the 
House of Lords in Whiteley v. Delaney ? discussed that Judgment. 
Some of the observations of the -learned Lords who delivered their 


„opinions indicate that this case is no longer a binding authority. 


However that may be; Courts in India are governed by the 
statutory provision contained in S. 101 of the Transfer of Property 
Act. It is clear that secticn contemplates the existence of. puisne 
incumbrances. Unless that be the object the clause relating to 
the subsistence ‘of the encumbrance being for the benefit of the 
purchaser can. have no meaning. The person who becomes 


_absolutely entitled to the propérty cannot reserve in his favour 


and as against himself his owh mortgage. As I read the-section 
it leaves untouched the general rule of law that when a’mortgagee 
purchases’ the equity of redemption the encumbrance ‘in ‘his 
fayour is’ ‘extinguished. It only enacts that-where there are other 
mortgagés on the property an intention will be imputed to the mort- 
gagee purchaser that he intended to keep alive his own mortgage 
as a protection against subsequent claimants. The discussion in the 
House of Lords im the case already referred to shows “that the 
rule enabling the purchaser to -fall -back -on his mortgage is an 
infringement of legal rights. Sena nani. a strict construction 


1. 8 Mer. 210. vss ie 2. (1914) A. O. 183. 
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‘should be placed on this provision of-law. Iam of opinion “that. 


mortgagee purchaser can use his previous mortgage only as a shield 
if there are mssne encumbrances, and that also only in respect 
of the properties which are «covered by such encumbrances. I 
` shall deal. with the question whether there were any subsisting 
encumbrances at the time the equity of redemption was purchased 
later on. Even if there are. such encumbrances, I am of opinion 
that the mortgagee purchaser is not entitled to sue upon his 
mortgage. I am also of opinion that the Ist plaintif did not 
intend to keep alive the first mortgage for his banefit. The 
clause in Exhibit L reserving such a right is suspicious. The 
relationship of the pties (son-in-law and father-in-law) suggests 
that the 1st plaintif parted with his absolute rights. It is trus 
that low price for which the sale was effected is an element for 
consideration. As against this ‘there is the fact that upon the 
properties of the value of over Rs. -50,000 the Ist defendant 
recovered only Rs. 300 a year for 10 years, It may be that the 
son-in-law, parted with his full rights in view of his having enjoyed 
the large income from the properties. There is the further fact 
that after transfer under L absolute conveyances attested by the 


Ist plaintiff were effected of the properties. The Ist plaintiff could - 


not have intended to reserve his mortgage rights. when he knew 
that these properties were to be sold to his own wife and 
mother-in-law, To my mind the relationship of the parties, the 
enjoyment of a large income by the Ist plaintiff without account- 
ing for it to the 1st defendant, and the subsequent conduct in 
attesting conveyances, all show unmistakably that the Ist plaintiff 
never intended to keep his mortgage alive. Further the Ist plain- 
tiff before the sale to the lst defendant conducted proceedings as 
absolute owner; see Exhibits XI, S. X andQ. 4. Ib is clear from 
these documents that it was not for his benefit to regard himself 
as-a mortgagee. 


The contention that the purchaser has two distinct and 
separate interests in the property in all cases where there are 
mesne enctimbrances found favour with Mookerjee, J., in the case 
reported in Bhawani Koer v. Mathura Prasad 1, but the Judicial 
Committee reversed this decision. See Bhawani Kuar vv. Mathu- 
raprasad Singh?. The observations of their Lordships leave no room 





1. (1907) 7.6. L. J. 1 at 82, 2.. (1919) I. L. R. 40.0. 89. , 
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for doubt that where there are no encumbrances there is an extin- 
guishment of the right under the mortgage when, the equity of re- 
demption is acquired. Lawman Ganesh v. Mathurabat! and Munna 
Lal v. Munna Lal? are to the same effect. In Ramu Naicken : 
v. Subbaraya Mudali 3 it was decided by this Court that the 

mortgage right can only be used as a shield against puisne.encum- 
brances, Considerable stress was laid down on behalf of the res- 
pondent upon the decision of the Full Bench in Mulla Veetil 
Seethi v. Atchuta Nair +. In that case, there was first a simple 
mortgage : then the inortgagor granted a usufructuary mortgage. 
The first mortgagee became the owner of the equity of redemption 
by purchasing it at a sale in execution of a decree in a suit on his 
mortgage to which the usufructuary mortgagee was not & party ; 


` and then brought a suit to recover possession of the property from | 


the usufructuary mortgagee. The learned judges held that he 
was not entitled to possession, the ground of decision being that 
the first mortgagee can only claim to stand in the shoes of the 
mortgagor and as the mortgagor had given a usufructuary mort- 
gage the first mortgagee purchaser acquired no right to sue for 
possession. There can be no question that this conclusion is 


` correct. But the respondent’s vakil relies upon certain observa- 


tions in the judgment for the position that where there are puisne 
encumbrances, the first mortgagee purchaser can never get an 


absolute title to the property. In page 225 it is stated: “ Merger, - 


on principle is impossible, for the case of the first mortgagee 
acquiring the equity of redemption when a second morigagee is 
still outstanding is nct one of the rights and correlative obliga- 
tions coalescing in the same person, or of a small interest getting 
absorbed by a larger, or of two contiguous interests carved out 
of property combining to form a larger whole.” No authority 
is quoted for this broad -proposition excepting an extract from 
Lindley’s Jurisprudence, Appendix 57 and 58. I may mention 
that the term merger is not appositely used in this connection. 
The rights of puisne encumbrances are neither lost nor merged 
in the title acquired by the mortgagee purchaser. They would be 
outstanding. See S. 55 cl (d) of the Transfer of Property Act. 
The only question is whether the first mortgage is capable of en- 
forcement as such in a suit founded on it. If it was intended to 





et 


1. (1918) I L.R. 88 B. 369. 2. (1914) I. L B.86 A, 327. 
3. (1878) 7. M.B. 0. R. 229, | 4. (1911) 21 M, D.J. 213. 
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lay down that it is open. to a mortgagee-pcrchaser to sue on his 
mortgage, to foreclose the later mortgages, I respectfully dissent 
from that conclusion. In my view the mortgage was extinguished 
when the Ist plaintif acquired the equity of redemption .and it is 
not open to him to sue upon it whatever it may be his rights to 
use the mortgage as a defence against puisce encumbrancers, see 
‘Syed Ibrahim Sahib v. Arwmugathayee 1. Moreover thére is no 
satisfactory evidence in this case of any subsequent mortgages 
having subsisted at the time the equity of redemption was 
“ purchased from Sundararaja Aiyangar. Tke question. was not 


argued before the Subordinate Judge; the documents creating - 


these mortgages have noti been exhibited. But reliance is placed 
upon two judgments in which reference is made to them. Those 
judgments do not show that the mortgages were valid and sub- 
sisting at the time when the equity of redemption was acquired 
by the ist plaintiff and his predecessor. On she other hand, Exs, 
43 and 44 show that the previous encumbrances were intended to 
be paid off in 1889. Non constat they have rot been discharged. 
I would therefore allow the appeal ard dismiss. the suit 
against these defendant appellants’ with Costs here and in the 
court of first instance. 


am a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Oldfield and Mr. Justice Tyabji. 


Sri Raja Bommadevara Satya- Appellant im all. (8rd Deft. in 
narayana Varaprasada Rao S. A. Nos. 689 & 691 of 1912 


Naidu Bahadur Zamindar, «and 2nd Deft. in-S. A. Nos.- 


minor by guardian Collector 690, 692 -t 693 ae 1912). 
of Kistna as agent to the - 
Court of Wards. ay i 


Desika Sriramulu, and others... Respondentz in all. ain 
Nos, 1 & 2 and 4 to 6). 


., Civil -Procedure Code ‘Ss. 11—Res judicata:-Seit against Government and 
Zamin lar sur refund of water-cess—In first Court Zaminder’ s liability not deter- 
mined —In Appellate Court found but no decree given as memo of objections out of 
time--Claim against Zamindar for refund of water:cese and penalty,—Former 
recoverable under S.70, Contract Act—latterin proof of -mproper conduct—Pre- 
settlement Inam —Clain- against Z qinindar inadmissible. 

Where a tenant claimed a refund of water-cess paid b= him from the G Govern- 
ment as well as from the Zamindar but the Munsiff’gave a decree only against the 
Government, without considering the latter’s liability, in his view the relief against 


* SLA, Has: 689 to 692 of 1912. Å .  €th April; 1915, 
i ~. 1. (191) 1. b; R. 38 M. 18.. 
80 i 





Arumuga- 

| sundara 

Maharajah 
Pillay 


< Narasimha 


dyer. 


Sesh giri 
_ Aiyar, J. 


Sri Raja 
Bomma- 
devara Satya- 
narayana. 
Varaprasada 
Rao 


v. 
Desika 
Sriramulu, 


Sri Raja 
Bomma- 
devara Satya- 
narayana. 
Varaprasada, 

Rao 


2. 
Desika 
Sriramulu. 


Oldfield, J. 


598 THE MADRAS LAW JOURNAL REPORTS. (von, XXİX 


the Government being ample, but on appeal by the Government the Govern- 
ment was held not liable, the Appellate Court holding that the Zamindar alone was 
liable but as the cross-objections filed by the plaintiff were out of time, no decree 
was given against the Zamindar. 

Held in the circumstances, the question-of the Zamindar’s liability was not 
res judicata, either in his favour or against him when his liability for subsequent 
years came in question. 4 ` 

Where the pluintiff’s cage was that his lands were mamool wet ‘but “that -the 
Zamindar fraudulently represented that they were nob and got exemption from 
water-cess for some other lands in the Zamindari instead and as a consequence the 
Government levied water-cess and penalty from the plaintiff. 

Held that his claim for refund of water-cess might be sustained on S. 70 of 
the Contract Act but that the claim for the penalty levied could be sustained only 
on proof of improper conduction the part of the Zamindar. 


But held the finding that the plaintiff's inam wasa pre-settlement inam cut 
the foundation of his claim. 


Second Appeal against the decrees of the Court of the 
Subordinate Judge of Kistna at Ellore in Appeal Suits Nos. 
34, 36, 35, 37, and 38 of 1911 respectively, preferred against the 


.decrees of the Court of the District Munsif of Ellore in Original 


Suits Nos. 218 of 1905, 454 of 1908, 5387 of 1906, 541 of 1907 
and 728 of 1909 respectively. 


These Second Appeals and the memo of sees came 
on for hearing on Monday and Tuesday, the lst and 2nd days of 
December 1913 and having stood over for consideration till 
Tuesday, the 28rd day of December 1913 the Court delivered the 
following. 


S. Swaminadhan for Appellant. 
V. Ramesam-for Respondent. 


Judgments :—Oldfield J.—Plaintiffs respondents are ryots 
holding under 3rd defendant—appellant—a Zamindar, who 
represents 2nd defendant, now deceased. Ist defendant is the 
Secretary of State. Plaintiff's case is that their holding is mamool 
wet inam and has always been held as such without payment of 
rent or water rate. So long as the ‘Zamindar made the collection 
of watér rate on -behalf of Government, there was as between 
him and Government no necessity to ascertain the identity of the 
mamool wet lands, since he could simply deduct the amount 
corresponding with their, total extent from the total sum other- 
wise payable by him. When, however, before fasli 1312 he 
abandoned the collection, an ascertainment of the mamool wet 


_ became necessary ; and owing to the incorrect information, which 
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2nd defendant’s: servants gave, Government represented. by Ist 
defendant, collected water rate from ‘plaintiffs, which they were 
not-liable to pay; since their land was manool wet. They sue to 
recover the payments-made under protest for fasli 1314. Their 
payments included not only the ordinary water rate, but also the 
penal water rate imposed in ai of their having taken 
water without application. 


The foregoing represents plaintiffs’. case as s stated in their 
plaint, its foundation as regards both the ordinary and penal 
water rate being given as against 2nd defendant -as his tortious 
act in giving incorrect information to 1st defendant. The Court 
of-first instance however in its judgment (after remand) dated 
21st September 1910 treated the claim against the defendants as 
res judicata in circumstances to be referred to; and the Lower 
Appellate Court, holding that there was no res judicata, treated 


it as based on section 70 Indian Contract Act, observing that. 


“the Zamindar had the benefit of the water for’ the rest of his 
lands to the exclusion of plaintiffs’ inam” and presumably 
meaning that he had the benefit of plaintiffs’ payment in conse- 
quence of the exemption of some part of the rest of his lands. 
It exonerated the 1st defendant, who is not a party to this appeal. 

This, so far as the ordinary water rate is concerned, was a 
possible basis for the decision and may be regarded‘as covered by 
the very general issues framed. Moreover the grounds of appeal 
relating to the discrepancy between it and the pleadings have not 
been pressed as regards this part of the case. | But, section 70 
being in question, 3rd defendant's objection that the finding of 
fact above referred to is not supported by or has not been reached 
after consideration of the evidence must be allowed. The Court 
` of first instance no doubt, after dealing “with the.case as one of 
res judicata, admitted all the evidence adduced, but it simply 
recorded , its findings without discussion of it or reference, to 
section 70; and the Lower Appellate Court found as stated above, 
also without applying its mind to the evidence in detail and 
without attempting to decide whether it did or did not support its 
assumption that the Zamindar had in fact been „exempted from 
liability to an extent corresponding with the ‘payment made by 
plaintiffs. 


It is conceded that section 70 cannot justify. plaintiffs’ claim 
in respect of the penal portion of their payment and. that it must 
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be supportéd as one for compensation for the result of 2nd defen- 
danft’s improper conduct. Neither of the lower Courts has dealt 
separately with this.part of the case. As regards it also there 
must be a remand for a finding on fresh issues. 

The question is next whether the dispute between the parties 
or any part of it is res judicata. The facts are that plaintiffs sued 
ist and 2nd defendants in O. S. No. 434 of 1903 on allegations 
similar to those now before us for (1) a declaration that their. 
holding: was mamool wet inam (2) refund of water rate paid 


under. protest for fasli 1812. Reference to the decree in the print- 


ed -papers in this Court shows (what Exhibit A, the judgment, 
leaves obscure) that both reliefs were granted against Ist defen-' 
dant, but only the first against 2nd defendant, the suit against 
him for the second being dismissed without costs, This result 
was not affected by the Appellate judgments, Exhibits B and CC, 
plaintiffs’ memo. of objection against 2nd defendant having been 
filed after Exhibit A had become final. In these ‘circumstances 
Exhibit A is prima facie an adjudication in 2nd defendant's 
favour, if not as to the nature of the holding, at least as to his 
obligations in respect of it. Plaintiffs’ argument is then that: 
incidentally to this disposal’ of their claim the matter in dispute 
was not heard or determined. They have not relied on the 
reasons adopted by the Lower Appellate Court. 


Firstly as regards the nature of the holding, I have pointed ` 
out that the declaration claimed by` plaintiffs was given against 
both defendants ; and, though plaintiffs have not so far pleaded 
res judicata, the fact will be important, when the issues remanded 
are dealt with by the Lower Appellate Court. At present the 
material facts are that, though Exhibit A para 17 contains the . 
finding in plaintiffs’ favour, it was expressed in para 12 only as 


-follows :—“although I am prepared to find it proved that plain- 


tiffs’ holding is a wet inam, I think that it would be enough to 
find that the land is immemorial wet.........in other words plain- 
tiffs have an easement right by grant or prescription to irrigate 
these fields......... when therefore the Government agreed with 
the Zemindar etc............ it should be taken to contract with him — 
as representing all concerned, that the new source shall be subject 
to all their customary rights.” This I understand to mean (1) that, 

though the land was inam, that fact and- the possible responsi- ` 
bility of the Zemindar for its irrigation were not material, because 


4 
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(2) it was mamool wet and entitled toi receive water from’ aun 
ment on that-ground. The Court adopted the second of. these 
grounds and (perhaps because a decree against Government was 
considered by ita suficient relief) refused to adopt the first as 
the basis of its decision. ` 


The remainder of the judgment agrees with this,—since there ` 


is nothing in the ascertainment of the duties of the parties, which 
follows, inconsistent with the disposal of the case on the footing 
that the land is ordinary mamool wet, not wet inam, in connection 
with which the Zemindar might be under special liabilities. 
Though, as stated, there is a finding in para. 17 that it is wet 
inam, the other finding, that the collection of water rate was 
wrong, relates only to the act of Government. In the circumstances 
the decision must be that the Court declined to adjudicate on 2nd 
defendant’s conduct and that there has been no determination of 
the claim relating to it. l 

The result is that there must be a remand on the basis'that 
the character of the land’ as mamool wet inam is res judicata, 
against 3rd defendant in consequence of Exhibit A, against which 
and defendant , did not appeal. The following issues must be 
tried :— l 

.1. Whether in consequence of plaintiffs’ payment 2nd 
` defendant was exempted from any liability for water rate and was 
benefitted and (if so) to what extent ? 

2, Whether penal water rate was levied from plaintiff in 
consequence of any wrongful or negligent répresentation to 1st 
defendant or his servants, and’ (if so) whether 3rd defendant is 
bound to compensate pla‘ntiffs and ‘to what extent? 


. 8. To what reliefs are plaintiffs entitled ? 


Fresh ‘evidence may be adduced. The finding should be 
submitted in six weeks from tle re-opening of the Court. Seven 
days are allowed for objections. 


Tyabji J. :—The plaintiffs are kaldan of land in the 2nd 
defendant’s Zemindari which is‘a portion of the Nuzvid Estate. 
Their suit is against fhe Secretary of State and the Zemindar (the 
ist defendant and the 2nd defendant’ s representative respectively) 
for a declaration that the plaintifs are not liable to pay any water 
cess on the lands in their opcupation, and for recovering back 
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from the defendants the water cess levied from the plaintiffs aba 
penal rate. ' . 

It is not contended before us that the plaintiffs have any 
cause of action against the Secretary of State. For it is admitted 
that the Government were entitled to recover from the plaintiffs 
the water cess, even though as between the plaintiffs and the - 
Zamindar no water cess may be due from the particular -plots of 
land in the occupation of the plaintiffs. The Lower Appellate 
Court has however decided against the Zamindar and held that 
he is liable to refund the payment made by the plaintiffs, 

It is argued for the Zamindar in this appeal that the decrée 
against him is erroneous, on the ground that there was no cause 
of action disclosed as against him, and that in any case the matter 
is res judicata between him and the plaintiffs. With reference 
to the latter contention it is admitted that there were suits bet- 
ween the same parties in which the liability of the Zamindar on 
the same basis as in the present case was directly in issue. The 
Lower App2llite Court.held that the decrees iri those suits did. 
not operate so as to make the question involved in the present 
suits res judicata: “ First because the said Judgments relate to 
different faslies ¿.e., the plaintiffs’ claim for faslies 1311 and 1312 
which was prior to Faslies 1814 to 1818; and secondly because 
the cause of action for the present suit is also different.”. The 
learned pleader who appeared for the respondent did not rely upon 
these reasons for contending that the matter was not res judicata, 
owing to the decision reported in Bayyan ‘Naidu v. Surya- 
narayana 1. | 

The argument before us however was that in the previous 
suits as a matter of fact there was either no adjudication on 
the point at all, or, if there was, then it was in favour of the 
plaintiffs. l | l 

On referring to the records of the previous suits and appeals - 
arising theretrom, it found that the District Munsif in the Court 


-of First Instance decided the suits in favour of the plaintiffs: in 


doing so he purported “ formally to record findings on the issues 

in favour of the plaintiffs.” Hə seems to have considered the 

liability of the 2nd defendant in tha preceding paragraph of his 

judgment where he says “ on behalf of the 2nd defendant a curi- 

ous argument was advanced............... The argument is advanced 
L (1912) 23 M. D. J. 548. ro: 
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only for the purposes of this suit and is not bona fide ;” his décree 
embodied a declaration that the lands were mamool wet ina, 
which was a relief against the 2nd defendant also; and he made the 
2nd defendant bear his own costs, though the decree was other- 
wise only against the 1st defendant. Holding that the cess was 
not due on the lands, he held as a consequence that the plaintitfs 
were entitled to recover back the payments made by them. As 
the plaintiffs were not entitled to get the money twice over, and 
also perhaps because there.was no question that if the Government 
were bound to repay the money they would repay it, his decree 
-for repayment of the cess was only against the Government who. 
had actually received the payment. 


From the Munsif’s decree that the lands in question were 
mamool wet, that the 1st defendant should refund the payments 
made by the plaintiffs, and that the 2nd defendant should bear 
his own costs there were appeals and cross-objections. The 
Subordinate Judge in appeal said: “that being the case it is clear 
that as against the 2nd defendant plaintiffs are entitled to get 
water for their land free of charge. Ifthe Gemindar who was 
bound to include the extent of the plaintiffs’ holding within the 
120 and odd acres allowed in his favour by Government for 
irrigation free of charge, failed to do so, the fault was- his and it 
seems to me that plaintitfs must look to him for the redress of 
their-grievances so far as the Government are concerned. 1.fail 
to see how they are to blame for charging water rate from plain- 
tiffs, because it is not plaintiffs’ case that they have entered into 
any engagement with the Government by which they are entitled 


to irrigation free of charge. Under these circumstances the first. 


Court was not right in directing the Government to. refund to 
plaintiffs the water rate collected from them. I decide. on the 


first point that since 1839 the plaint land has been enjoyed. as. 


mamool wet inam exempt from water tax but that the Ist 


defendant is not liable for plaintiffs claim. I need not record: 


any finding on the 2nd point as the first Court had not made the 
2nd defendant liable. and the plaintiffs’ memorandum of. objec- 
tions in A. S. No. 198 of 1905 asking for the 2nd defendant also 
being made liable was presented cut of time: The plaintiffs were 
served. with notice of A. S. No. 198 of 1905 on.the 9th December 
1905 and their objection memo. was filed in Court only on the 
25th November 1906. 
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The decision of the Subordinate Judge was therefore’ that 
the plaintiffs were barred by limitation from asserting their rights 
against the 2nd defendant in the Appellate Court. There was a 
Second Appeal (S. A. No. 1785 of 1908) from the Appellate | 
decree and the second appeal was dismissed. 

Apparently therefore the only questions that can be consi- 
dered to have been decided by the Courts in the litigation culmi- 
nating in S. A. No, 17 35 of 1908 were (1) whether the’ -ist 
defendant was liable to refund the cess and (2) whether a decree 
for payment could be given against the 2nd defendant or whether 
the plaintiffs’ cross-objections were out of time. The 2nd: defend- 
ant’s liability with reference to the previous faslis was not really 
adjudicated upon: by the Munsif because in his view it was 
unnecessary, by the Appella‘e Court because the plaintiffs had not 
taken cross-objections in-time. Giving its full force to the 
decision of the Appellate Court, we have no adjudication upon 
the points now arising. 

Under these circumstances, to hold that the question .of.the 
liability of the 2nd defendant to refund the water .cess in respect 
of the faslis 1314—1318 is res judicata, would bea denial of 
justice based on a fiction which is directly at variance with the 
facts, and which is not based on the principle underlying the doc- 
trine of res judicata: that principle for the present purposes, may 
be stated to be that neither the Courts nor the parties should be 
permitted to be harrassed by the same question being repeatedly 
brought up for adjudication. It has been held that. with regard 
to the previous faslis the plaintiffs had forfeited the right to have 
their rights determined by the Courts. That is no reason why 
they should be placed under a similar disability in regard to the 
latter faslis, though the reason for the forfeiture is absent. This 
is in accordance with the decisions in Chundur Coomar Mitter v. 
Sib Sundari !, Nilvaru v. Nilvaru 2 AOS v Ragoonath ?, 3 
Balkishan v. Kishan Lal +. po’ 

The next question is whether the plaint discloses any cause 
of action against the 2nd defendant. The cause of action relied 
upon by the plaintiffs is as follows:—that the water cess.which 
was levied-from the plaintiffs.was in fact due from other lands 
not in the cccupaticn of the plaintiffs; that the 2nd defendant . 


1. (1882) I. L. R., 8C. 681. - 2. (1881) I. D. R., 6 B. MO. ~ 
3 (1881) L D. R., 7 C. 381. 4, (1888) LL.B, 11 A, 148, 
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wrongfully represented to the Ist defendant that: the lands from 
_ which water cess could be levied included: the plaintiffs’ lands 
that by reason of such representation the plaintiffs. were made to 
pay the water cess though the lands in their occupation were not 
subject to the water cess: and that the said other lands were 
exempted from payment of the tax which would not have been 
exempted had the 2nd defendant represented the true facts. If 
all these facts are established by the plaintiffs then it would seem 
that the-plaintiffs have made payments which the 2nd defendant 
was bound to make, under such circumstances : that the plaintiffs 
would be entitled to be compensated by the 2nd defendant under 
Section 70 of the Indian Contract Act, In the alternative the 
plaintiffs’ case may be stated to be that they have been compelled 
: to make payments for the 2nd defendant (not intending to do so 
gratuitously.) the benefit of which. has been that. other lands in 
which the 2nd defendant is interested have been exempted from 
payment of the water tax: this benefit has been enjoyed by the 
2nd defendant ; and in respect of it the 2nd defendant is bound to 
make compensation to the plaintiffs. 

< See Wilson v. Glossop t and Suchand Ghosal v. sath am 
Mardana 2. 

- The plaintiffs, however, | ‘ee to recover biok from the 
, Zemindars the -whole of the water cess paid by them to the 
Government and.that was levied at a penal rate. 

. The question therefore will also bave to be iA E 
ther the plaintiffs had any. cause of action in respect. 0f the sum 
which they had to pay'as a penalty. That question would. depend 
upon. whether such extra.sum can be considered to bé damages 
arising out of the facts above referred to. oe 

. On none of these questions have.the Lower Coutts ue any 
express ‘findings. oe 

There are no findings on.which: we can. aaa with Spates: 
ence-to the question 

(1) Whether the and defendant KAN to.the Ist delna: 
ant, that the lands referred to in the plaint did notform 
„part of the lands exempted from payment of water cess; 
and if the answer to this questionis in the affirmative. 
(2) Whether the 2nd defendant obtained an exemption from 
payment of the water cess which would have been due 
1, (1888) 20 Q. B. D. 364. 2, (1910) I. L. R. 806.1. 
80—A 
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on other lands had he not made the said misrepresenta- 
tion ; ; 

(8) Whether the penal rate of water cess was levied from the 
plaintiffs by reason of any act or omission on the part 
of the plaintiffs themselves which they ought to have 
done or abstained from doing ; : 

(4) Whether even if the niérepresentation above referred to 
had not been made by the 2nd defendant still the 
plaintiffs would have become liable to pay water cess at- 
a penal rate; and 

. (5) Whether if the 2nd defendant had not made the misrepre- 
sentation referred to in the first issue then the penal rate 
of water cess would in the events that have taken place 
have become due from lands other ‘than those referred 
to in the plaint, and would have been payable by the 
Qnd defendant. 

Ib seems necessary therefore to send the case back for findings 
on the issues, which are manongi in my learned brother's 
judgment. | 

[In compliance with the above order of this Court, the 
Subordinate Judge of Kistna at llore returned a finding, 
That the plaintiffs inam, being a pre-settlement inam, 
there was no duty on the. part of the Zemindar to have the 
plaintiff's land localised as a mamool wet. and also that his 
lands could not have been included in the mamool wetarea in 


` the Zemindari and as such he had no cause of action .against the 


Zemindar. | 

This Second Appeal and the memoradon ‘of objections 
came on for final hearing after the return of the finding of. the 
Lower Appellate Court. upon the issues referred by this Court for 
trial. 

The Court delivered the following: 

Judgment:—It is now found that the plaintiffs land- isa pre- 
settlement inam. This finding cuts at the foundation of the 
plaintiff's case. The appeal must be allowed and the plaintiff's 
suit, dismissed with costs throughout. The ‘memorandam of 
objections is also dismissed with costs.. 
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IN THE HIGH: COURT OF J UDICATURE ‘AT MADRAS. 
l [FULL BENCH.] - 


Present :—Sir John Wallis, Kt., Chief J ustice, Mr. J tistics 
Sadasiva Aiyar and Mr. Justice: Sreenivasa Iyangar: 


Narayanaswamy Aiyar ... Appellant * (Plaintiff) 
D. , ah. 
“D; Venkataramana Aiyar and 
another a 2, ae Respondents. (Defendants). 


Madras Estates Land Act Ss. 213, 189, 184—Ryotwari Land owner—Distraint 
excessive-—Suit for damages—Jturisdiction—Revenue Court. 


A suit by the tenant of a Ryotwari Land-owner or of any sub-tenant of such 
for damages for illegal distraint ci moveable property, growing crops of the produce 
of land or trees in the defaulter’s holding 1s solely cognizable by the Revenue Court. 


Second Appeal against the decree of the Court of the Tempo- 
rary Subordinate Judge of Coimbatore in Appeal Suit No 20 of 
1918 preferred against the decree of the Court of the Additional 
District Munsif of Tirupur in Original Suit No. 858 of 1910. 


This Second Appeal coming on for hearing before (Sadasiva 
Aiyar and Napier, JJ. Their Lordships made the following 


ORDER OF REFERENCE TO THE FULL BENCH :— 

Napier, J.:—This is an appeal froma judgment of the 
Temporary Subordinate J udge of Coimbatore dismissing a suit 
brought by one Narayanasawamy Alyar, a sub-lessee of certain 
ryotwari, lands against the ryotwari owners to recover damages for 
an alleged illegal distraint by the defendants for rent, the ground 
for the dismissal being that the District Munsif's Court had no 
jurisdiction to entertain the suit. 


The plaintiff together with his immediate lessor had previously , 
instituted a suit in ‘the Revenue Court against the same two 
defendants under Section 95 of Madras Act I of 1908 praying for 
the cancellation of the attachment of the crops and costs and 
such further and other relief as the Court might deem fit. The 
Deputy Collector directed that one’ Palani Mudali, the other. 
co-lessor of the plaintiff, should be added as plaintiff, and this 
was done. Subsequently the three plaintiffs. withdrew their suit 
stating .that.they intended to-bring a fresh suit. for damages 
before the Civil Court. . ; 


* S.A. No, 1098 of 1914. - 4th August 1915, 
81 
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- ' The Lower Appellate . Court held on the .construction of 
Section 213 ,and the schedule of the Madras Estates Land Act 
that the Civil Court had no jurisdiction. 


The Madras Estates Land Act (Act I of 1908) was passed. to 
amend and declare the law relating to the holding of land in 
estates. An estate is defined by Section 3 of the, Act as being 
the whole’ or any part of any permanently settled: estate or 
zamindari, any unsettled palaiyam or jaghir, certain plots in 
village inams and any portion of such villages. Admittedly land 
held under ryotwari tenure does not come within the definition of 
an estate. We find, however, that one chapter of -the Act has 
been made partially applicable to such holdings. This is chapter 
VI, which deals with the Yecovery of rent by suit or by distraint 
and sale of movable properties or of the holding. ‘Section 
77 of that chapter entitles a land-holder to bring a suit- before 
the Collector for the recovery of the arrear of rent 
and also to distrain the produce of the land or trees in 
the defaulter’s holding. The distraint complained of in this suit 
was of the produce in the defaulter’s oe ps tlie- -crops 
distrdined belonged to the sub-lessee. 


S. 96 entitles a defaulting ryot or salak to- fle a suit 
before the Collector to set aside the distraint within 15 days from 
the date of the service of notice by the sale officer on the defaulter 
under S. 95. It was under this provision that the lessee from the 
ryot and his sub-lessee brought their suit in the Deputy ‘Col- 
lector’s Court. S. 184 is as follows :—“ The provisions: contained 
in this chapter for the recovery of rent by distraint and sale of `’ 
movable property shall apply, as far as may be, to the recovery 
of rent by a land-owner under-the ryotwari settlement from a 
tenant from whom he has taken a written agréement.”’’ The first 
thing to be noticed is that S. 134 does not extend to a’ryotwari. 
land-owner the whole of the rights given by chapter VI. It. does. 
not entitle him to bring a suit before the Collector to recover his. 
rént. Nor does it entitle him to exercise the powers given to'a 
land-holder of selling the holding. The omission of these two 
powers of land-holder from the section throws, in my opinion, 
considerable light on the extent to which the other sections of the 
chapter are applicable. The Revenue Court has no jurisdiction. to ` 
entertain a suit for rent and it has no jurisdiction to- ‘permit the sale 


AP 
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“of the holding ; that is to say, where the remedy requires the inter- 


-yention of the Collector, the procedure is not applicable to ryot- 
“wari holdings. No permissior or intervention of a Revenue Officer 
is required for the exercise of the right of distraint and it is 
only after the property has been distrained and it is sought 
to recover the amount by the sale of the property that 
any public officer intervenes. That is the sale officer referred 
to in §. 79,a statutory official created by Act VII of 1839. 
This officer's position is analogous to that of a Sheriff with 
regard to sales in execution. S. 2 of the Act referred to is 
as follows:—‘ All Tahsildars shall be vested with powers of 
Commissioners for the sale cf property distrained for arrears 
of rent or of revenue’, His functions have always been the 
same whether he was selling tae-property taken by the process 
of distress under the. provisicns of the Rent Recovery Act 
(Madras. Act VIII of 1865) or the Revenue Recovery Act 
(Madras Act II of 1864) (Vide Section 2 of the former Act and 
Section 9 of the latter). It is sherefore clear that so far as the 
procedure for recovery of arrears by distraint is concerned theré 
is no:intervention by the Collector. Turning again to Section 134 
of the Madras Estates Land Act, we find that the provisions 
applicable are limited to those for the recovery of rent and they 
are made applicable by sub-claus3 2 to the recovery of rent. No 
section in this chapter which docs not provide for the recovery of 
rent is applicable to the case of ryotwari tenants and no 
portion of any section which does not deal with the recovery 
of rent-is applicable either ; and further the language being “shall 
apply to the recovery of rents bs a land-owner,” any provision 
under which a person whose ‘prcperty has been. distrained can 
seek relief is not applicable either, such provision.not being one 
for the recovery of rent by aland-owner. This conclusion based 
on the strict language of the section is, in my opinicn, fortified 
by.the examination of the procedure in the remaining sections. 
In my view all the section does is to make statutory provision for 
the exercise -of the right of distraint by aryotwari land-owner 
and ‘to provide certain formalities Zor the protection of the lessee. 
It was not intended to give the Revenue Court any jurisdiction to 
entertain” a suit either by the lamd-owner to recover the rent or 
by the ténant ‘to ‘set aside the distraint. I now turn to the other 
provisions ‘of thé Act. Section 189 provides that a colleetof shall 
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hear and determine all suits and applications of the nature , 
specified in parts A and B of the schedule. The schedule contains 
an enumeration of suits. One of them is by a ryot to set aside 
distress under Section 95. This description obviously does noi 
apply to a ryotwar tenant, for admittedly he is not a ryot within the 


` meaning of the Act. And it is a fair observation that the failure to 


provide for a suit by any other person to set aside a distress is an 
indication that the procedure under S. 95 was not intended. to be 
made applicable to persons other than ryots. The last description 
in Schedule A is a suit for damages not otherwise provided for. 
The Subordinate Judge applies Section 213 to this -description of 
suit—the language of Section 213 is “any person deeming him- 


“self aggrieved by any proceeding taken under the colour of this 


Act, or by neglect or breach of any of its provisions shall be ab 
liberty to seek redress by filing a suit for damages before ` 
the Collector ”—and holds that Section 189 ousts the juris- 
diction of the Civil Court with reference to any dispute or. matter 
in respect of which such suits might be brought. In my opinion, 
this is giving too wide a meaning to the words “for damages not 
otherwise provided for.” Section 213 itself does not bar the 
right of action in a Civil.Court, unless that right of action is 
taken out of the jurisdiction of the Court by the Act. If the 
words in the schedule are to be given the wide meaning 
contended for, then the provisions of sub-sections 2 and 3 of 
Section 213 are nugatory. Therefore some limitation must be 
put on the words “damages not otherwise provided for.” It is 
extremely difficult to say what those limitations are and I do not 
propose to consider any case other than the one before us. 


As pointed out above, nothing but the provisions laying down 
the procedure for distress is incorporated in the law governing 
the relations between a ryotwari land-owner and his tenant. It 
seems to me, therefore, that the legislature, which refrained from 
extending the right of suit under S. 95 to such a tenant, cannot 
have intended to make the Collector’s court the sole court in 
which a tenant could seek damages for an illegal distraint. The- 
suit under S. 95 is one to contest the distraint. In nature it does not 
differ from one for damages; and asthe former is not extended 
to the ryotwari tenant, I cannot think that the legislature intend- 
ed to bar his suit in. the ordinary court by the wide words “ for 
damagés not otherwise provided for” in the schedule. I aft 
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inclined to the view that the schedule suits are all suits with 
reference to land in an estate, As the matter, however, is not 
free from doubt, and as my learned brother feels. more difficulty 
in the matter than I do, I agree that the following question be 
referred to a Full Bench. : 

“Ts a suit by the tenant ofa ryotwari land-owner or of any 
sub-tenant of such for damages for illegal distraint of movable 
property, growing crops of the produce of land or trees, in a 
defaulter’s holding solely cognizable by the Revenue Court”? 

Sadasiva Aiyar, J.—I also think that it is appropriate that 
the question should be settled by a Full Bench. While Section 
78 (paragraph 1) of the old Act VIII of 1865 allowed an unquali- 
fied right of resort to the Civil Court to obtain. damages for acts 
“ professedly done under the authority ” of that Act, not withstand- 
ing the “summary suit ” remedy given by Section 49 of that Act 


to be filed before the Collector for that same relief of damages, 


Section 213, Clause 5 of the Estates Land Act gives a right of 
action in the Civil Cour: only in cases “not taken out of its” 
(the Civil Court’s) “jurisdiction by this Act.” Further—suits 
before the Collector are not distinguished by the designation of 
“summary suits ” in the new Act, that is, distinguished from suits 
before the Civil Court. It seems. also clear that resort to Civil 
Courts was intended by the new Ast to be discouraged as far as 
possible. Suits which are not for damages, though arising from 


acts prefessedly done under the statute lie, no doubt, ordinarily in’ 


the Givil Courts (see Ghouse Moideen Saib v. Muthialu Chettiar 1. 
.This second appeal came on for hearing as per above order 

on Monday and Tuesday the 2nd and 3rd days of August 1915. 
N. Srinwasacharya for Appellants. 


I submit that the jurisdiction of the Civil Court is not ousted. 
Act I of 1908 deals primarily with estates. S. 134 of the Act 


gives the ryotwari land-owner a right to distrain for arrears of. 


rent. S. 184 however does not extend to a ryotwari land-owner 
the whole of the rights given by Ghapter,VI. For example he 
cannot bring a suit before the Collector to recover rent. S. 184 
does not give the Revenue Court ezclusive jurisdiction. S. 213 
(1) gives mea right to sue in the Revenue Court. S. 218 (2) 
Saves the jurisdiction of the Civil Court. 


1, (1818) 26 M. L. J. © s.c. 14 M. Ly T, 528, 
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[Wallis C. J—S. 134 gives the land-owner a special remedy. 
If you are aggrieved, you must go to the forwm specially provided 
by the Act.] I submit there is a concurrent jurisdiction. See 
S. 91 of the Act. l 


t 


L. A. Govindaraghava Iyer for the Respondent: The present 
suit is for damages for wrongful distraint and comes within 8. 213 
(1). But this section must be read with S. 189 which takes away 
the jurisdiction of the Civil Court. §. 218 (2) is inserted by way 
of abundant caution and does not in itself give jurisdiction 
to the Civil Court. The present suit comes within the Schedule 
Part A. No. 21. $S. 189 covers the case and shuts out the juris- 
dictiction of the Civil Court. S. 91 cannot be construed so as to 
give concurrent jurisdiction. It merely gives a remedy in cases 
where, but for the section, the third person aggrieved by the 
Collector’s order would be remedyless. If the contention of the 
other side is correct, then a ryot will be entitled to sue the land- 
holder for damages for excessive distraint in a Civil Court as well 
as in a Revenue Court. The policy of the Act is to restrict resort 
to the Civil Courts as much as possible, i 


N. Srimvasacharya (in reply): S. 134 of the Act leaves the 
remedies of the tenant, intact. S, 213 (1) gives only a cumulative 
remedy. The common law rights of the ryotwari tenant, to sue 
for damages in the ordinary Civil Courts, is not to be taken away 
by implication. Under Act VIII of 1865, there was a right to 
resort to both the Civil and Revenue Courts, The new remedy 
is only cumulative. Maxwell, Interpretation of Statutes, Chapter 
V ;. Zemindar of Ettiyapuram v. Sankarappa Reddiar 1. 


The Court expressed the following 


OPINION.—The Chief Justice.—I do not think that the fact 
the proceedings for the recovery of rent by distraint and sale of 
movable property which have'given rise to this suit, were taken 
by a land-owner under ryotwari settlement pursuant .to Section ` 
134 of the Madras Estates Land Act, or the fact that the present 
suit was instituted in respect of proceedings so taken not by .a 
tenant of such land-owner, but by a sub-tenant makes any 
difference, because in my opinion the effect of Section 134 is 
to enable such a Jand-owner though not governed by the 


i 


1. (1908)-I. L, R. 27 M; 48%s. o. 14 M. L. J. 228.. 
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general provisions of the Act- to avail himself of the sum- ` 


mary remedy thereby provided for the recovery of rent, 
and the effect of Section 218, (1) is to give “any person 
deeming himself aggrieved by any proceedings taken under the 
colour of this Act” a right to sue for damages before the Collector, 
words which are sufficient to give the Collector jurisdiction in a 
suit of this nature if filed before him. 

The question is as to whether suits as to which jurisdiction 
is conferred upon the Collector under Section 213 (1) are with- 
drawn from the jurisdiction of the Civil Courts by Section 189. 

Sub-sections (2) and (8) of S. 213 seem‘at first sight to 
suggest that it was contemplated that there should be concurrent 
jurisdiction in the Collector and the Civil Court in suits falling 
under sub-section (1) but as against this we have the express pro- 
visions of S. 189 which after collecting in Schedules A and B all 
the suits and applications to be entertained by the Collector men- 
tioning in each case the governing Section goes on to provide 
. explicitly that no Civil Court in the exercise of its original 


jurisdiction shall take cognizance of any dispute-matter in respect — 


of which such suit or application might be brought or made. 
These provisions are express and I cannot find anything repugnant 
to them in the terms of S. 203 which’ would justify us in holding 
that suits which fall under sub-section 1 of that section are triable 
concurrently by the Civil Court. It is, I think immaterial whether 
tle result of so holding is to leave liitle or no effective operation 
. for sub-sections (2) and (8) for these sub-sections are in the 
nature of provisoes, and as pointed out in West Derby Union 
v: Metropolitan Life Assurance Society 1, it would not be 
| legitimate to cut down the operative portion of Section 189 
to which these provisoes do not in terms apply merely because 
otherwise the provisoes would be “meaningless and even 
senseless.” What seems to me probable in this case is that 


sub-sections (2) and (3) which were drafted in place of Sections 49 ` 


and 78 of the old Act were retained by inadvertence after the 
jurisdiction of the Civil Court had been taken away by Section 
189 in its-present form. After all bot sub-section (2) of Section 
213: and Section 78 of the old Act: are nothing but statements of 
of a-well-known rule of statutory construction that the creation -of 
new jurisdiction does not affect previously. existing aaa aa 


1. (1897) A. 0. 647, * ` 3 
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in the absence of- express’ provision.: I desite' tò say, though 
the -point ‘in -my- opinion does-not-arise fór. decision, that” the 
effect of provisions of stib-section (2)-is not to preserve a-concurtent 
jurisdiction in the- Civil Court in‘ the case of suits: under Section 
9L; in my:opinion suits under Section 91 are exclusively within 
the jurisdiction of the Civil: Court and donot come-within the 
provisions of sub-section 1 -of Section 213 giving the. Gollector 
jurisdiction, because I:think that apart from Section 91 no suit 
would lie. to call in question lawful orders of the Collector passed 
under. S. 89 or 90 on the ground that the plaintiff was aggrieved 
by such lawful. orders. The proceedings contemplated. under 
Section 218 (1) are in my opinion unlawful proceedings. done 
under the colour of the Act. 

Next as regards sub-section (3) I find it difficult to. accept the 
suggestion that the Legislature went to-the trouble of enacting sub- 
section 8 for the ‘purpose of saving the right to sue in,a Civil 
Court for reliefs other than damages in respect of causes 
of action as to which suits for damages lie before the Collec 
tor under sub-section (1) even if sub-section (3) as drafted permits 
of such suits. These considerations here do not affect my judg- 
ment in the order in question and I would answer the reference 
in the affirmative. 

Sadasiva Aiyar, J :—It seemed to be, admitted in the argu- 
ments on both sides that clause (2) of Section 213 of. the Estates 
Land Act and the proviso which forms clause (8) of the same 
Section ar: somewhat ambiguously worded. 

Reading however Section 213 (1), Section 189 and clause (2) 
of Schedule A together, I feel little doubt that the present suit 
(which is a suit seeking redress by way of damages anà brought 
by a person feeling himself aggrieved by procéedings taken under 
the colour of Sections 77 and 134 of the Act) has been taken away 
out of the jurisdiction of the Civil Court. Clause 2 of Section 213 
preserves the Civil Court’s jurisdiction only in cases “not. taken 
‘out of its jurisdiction by the Act” and suits for damages brought 
on particular causes of action are so taken away by Section 189 of 
the Act read with Section 213 clause (1) and Schedule A,-21, 
In other words, clause 2 of Section 213. saves the, Civil Courts’ 
jurisdiction only, where ‘the suit is: not. brought for: ‘the. relief 
of pecunjary damages for | proceedings : taken under’ , colour 
of the Act, that is; where it is brought for other” remédiés 
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r. (such- as’ injunction, declaration, possession,’ etc.) 'if ahý; open - -Narayana- 
tothe plaintiff under.the ordinary law. Similar ‘provisions in "3 aya 


other Rent, Revenue and‘similat Special Acts. showing a reluc- pi 
tance:on the part of the Legislature to take away the jurisdiction - Aiyar. 
of Civil Courts over suits involving ‘claims for other than:pecuni- Kai 


ary damages while conferring. jurisdiction on Revenue Courts to ` Aiyar, J. 
entertain suits for the award of pecuniary damages iv particular 

cases can, it seems to me be quoted in support of the above view. 

The proviso forming Clause 3 of Section 213 takes away, the 
jurisdiction of the Civil Court even-‘in respect of cases claiming ‘ 

other redress than pecuniary damages if the redress of damages 

had been already claimed by the plaintiff in a suit filed before the 

Collector under Clause 1 of Seetion 213. É 


‘After giving my best consideration to the whole matter, T 
agree with my Lord that the present suit is exclusively cognizable 
by the Revenue Court. Tt is unhecéssary for the decision of this 
-case to express a: final opinion on the questions whether’ thé 
‘remedy by a suit in the Collectors Court to set aside a distress ` 
‘under Section 95 can be availed of by a Government ryot's tenant 
whose. movables ‘have- been distrained under Section 77 and 
‘whether assuming” that he could “do so, the jurisdiction is an 
exclusive one in the Revenue Court, Schedule A, Clause 10, refer- 
ying only tó a suit by a “ryot” under‘Section 95, and the word 
“ayot” being defined in Clause 15 of Section 3.of the Act so as to 
exclude a Government ryot’s tenant: from its connotation, 

‘Srinivasa Aiyjangar, J—Defendants 1 and 2 who are land- Srinivasa 
Owners under ryotwari settlement with the Government availing ek ay 
themselves of the powers given ‘tHen\ ‘under Section ‘134 of the 
Madras Estates Land Act distrained the crops on the land of the 
plaintiff their tenant. The distrained crops were subsequently 
sold. The plaintiff complains that the distraint was illegal and 
files this suit for damages in the District Munsif's Court, Tirupur. 
The question is whether a Civil Court has jurisdiction toentertaiii , , 
a suit of this description. The ‘solution depends on the correct 
` interpretation of Sections 213 and 189 of the Estates Land Act. 
Clause 1 of Section 213 which corresponds to Section 49 of the 
repealed Rent Recovery Act, gives jurisdiction to Revenue Courts 
to entertain suits for damages filed by persons deeming themselves 
aggrieved by any proceedings taken under colour of the Act. That 
the present suit isa suit of that nature pearcely admits of. doubt and, 
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‘the plaintiff-if}he had chosen could -have filed the suit before the 
‘Collector... But this would not take away the jurisdiction ‘of the 
-ordinary-Civil Courts and Clause 2 of Section 218 which ‘corre- 
:spords to the isticlause of Section''78 of the repéaled' Act; provides 
-that ‘this’ section shall not be deemed td bar any right 'of action 
in: a: Civil Court in any’ case not taken out of its jurisdiction by 
‘ this Act,”: Now Section.189: of fhe Act takes away the jurisdic- 
. tion: of the Civil Courts in respect of suits of the nature specified 
-in part:A of the Schedule to the Act and suits of the nature now 
“in question’ ate specified in the Schedule (see No. 21 of the 
:‘Schedule). The words of the section are quite clear and unambi- 
-guous, and if the matter had rested there, there could be no doubt 
that a Civil Court could not take cognizance of this suit. But it 
ig said that this construction renders the proviso to Section 213 
meaningless, because there can hardly ever be a case to which it 
would apply. - I think it quite possible to give a meaning to the 
proviso consistent with the construction I put on Section 189. 
Persons deeming themselves aggrieved by proceedings taken únder 
colour of the Act are not confined to relief by way. of damages.. 
They may be entitled to ask for other reliefs such as an injunction, 
a declaration, or recovery of the specific property. -(See Zemindar 
of Ettyapuram v. Sankarappa Reddiar 1), Even if the appellant 
is correct in his contention that the proviso would be rendered 
nugatory by the construction I put on Section 189 following the, 
principle of the decision in West Derby Union y.. Metropolitan ` 
Life Assurance Society. 2 I should stil] come to the same .conclu- 
sion, as the words of Section 189 are quite clear-and unambiguous, 
I agree to the answer to the reference. 


4 


mil, -(1908) E E. R. 27 M, 488, ~ 
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IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. J astice Sadasiva Aiyar. and Mr. Justice 
-Bpencer, a) one 


V. Muthukumara Chetty `... Appellant* in all cases’ 
v. | (Plaintiff) 
renee Udayan and others ` ... Respondents (Defendants). 


Guardian~ Lease in excess of power-—Voidable—Avoidable by guardian only by 
suit—Avoidance in pais by ward—Lease to enure beyond minority—Not void—Deed 
~-Construction—Grant to mother ard son for mother’s life and the whole to the son 
after—Mother appointed guardian—Clause against alienation—Construction of —Not 
restriction on power as guardian—Transfer of Property Act S. 10. 

The Zemindar of Ghandarvakota made a grant in favour of his wife and son 
the operative words of which were as follows :—“ I have given to the said 
Madurambal this day for herself and the other person (i.e. the minor son) and 
left in her enjcyment the buildings, gardens, etc. )......... I have given to the said 
Madurambal for the said two persons for the maintenance, clothing, etc., of the 
aaid Madurambal and Rajagopulan (the son)”. The deed was styled a settlement 
deed. It contained a provision that after the lifetime of Madarambal Rajagopalan 
should enjoy all the villages. There was also a clause prohibiting both the grantee 
and the grantor from alienating the property. 

Held, upon the construction of the.grant that the mother and son took. jointly 
as tenants-in- -common during the mother’s life-time and on her death, the son took 
‘the whole that the mother was constituted a guardian of the minor son in respect 
of his interest in the property and that by the clause against alienation it was not 
intended to restrain the powers of the mother as guardian. - 

Held further that the grant was not one restricted to the grantees personally 
go as to preclude alienation, 

Held algo that the clause against alienation was invalid under S. 10 of the 
Transfer of Property Act. - 

A lease by a guardian is not void merely because it is intended to euure for a 
period extending beyond the ‘minority of the ward. 

A lease by a guardian i in excess of his powers is‘only voidable and ag such could 
not be pleaded by the tenants as a bar to the suit by the lessee for rent against 
them. 

When one guardian whether natural or appointed has given a lease another 
guardian (in this case the father after the death of the mother) could not by an act 
of his own repudiate the lease or pub an end to it. The only course open to him is 
to sue to set it aside. 

Semble The minor himself may on attaining age put an end to it by an 
unequivocal act repudiating the transaction without resorting to a suit.” ii 

The lessee’s title is perfected hy the execution of the lease ‘and thérifclethat 
he has not taken possession is immaterial except in so far as it; may ‘show that the 
lease was not intended to be a real transaction. : 

In suits instituted after the coming into force of tho Estates Land Act, the 
non-tender of proper pattas i ig no bar to the suit, hough the claim is in’ respect of 

“faslis pricr to the Act.. 
Second appeals against ‘the decrees, of the District Court of 


Tanjore in A. S. Nos. 216 and 335 and 338, 222, 223, and 340, 
*§ A, No. 892.t0 912 and 914 to 922 of 1911. | 28th January 1914. 
© 82 mm 
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224 and 341, 234 to 246, 248 to 250, 253 to 257 and 329 to 332 
of 1910, preferred against the decrees of the Court of the Deputy 
Collector of the Tanjore Division in Summary Suits Nos. 188, 
188, 199 to 192, 221 to 238, 291, 293, 297, 303, 306, 311, 315 
and 316 of 1909 and 109 to 111 and 118 of 1908, respectively. 


These second appeals came on for hearing on Monday, the 
23rd September 1912, before (Sundara Iyer - and Sadasiva . 
Aiyar, JJ). á f 

T. R. Venkatarama Sastri for Appellant. 


G. Krishnaswami diyar and B. Sitarama Rao for Respon- 
dents. l 


The Court delivered the following 


Judgment :—These second appeals arise out of suits instituted 
by the plaintiff against a number of ryots for rent of certain 
lands leased to them. The Zemindar of Ghandarvakota made a 
grant of these lands as wellas of certain other properties evi- 
denced by Ex. N in the case. The grant (which was in 1901) was 
in favour of two persons, his wife Madurambal and his minor 
son. Madurambal executed a lease Ex. I in 1906 for a period of 
15 years to the plaintiff in these suits. She died withina few 
months after the execution of the lease. Disputes arose on her 
death between her husband, the Zemindar, who purported to act 
on behalf of his minor son and the plaintiff. There were crimi- 
nal proceedings which were followed by two suits, one of them 
by the Zemindar on behalf of his minor son to set aside the lease 
andthe other by the lessee to restrain the Zemindar from inter- 
fering with his enjoyment under the lease. The former suit was 


dismissed in consequence of the Zemindar’s default in obeying an 


order of the Court to appear personally. The latter suit was 
withdrawn by the plaintiff in consequence of the dismissal of the 
Zemindar’s suit. The propriety of the dismissal is, we under- 
stand, now before this Court in a revision petition, The present 
suits for rent by the lessee under Ex. I are resisted by the ryots, 
the minor grantee under Ex. I not being a party. 

Most of the contentions on which the resistance is based 
depend on the construction of the grant Ex. N. These conten- 
tions may be briefly stated as follows — 

1, That the document created no rightat all in the lands 
in favour of Madurambal or her son but only conferred rights of 
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management on the former with the right to appropriate . the in- 
comes for defraying the expenses of her own maintenance and 
the maintenance and education of her son; 

2. That even if-any estate in the properties, the subject 
matter of the grant, was created in favour of Madurambal, none 
was created in favour of the son till the death of Madurambal ; 

3.° That according to the terms of the grant, the enjoyment 
of the property transferred was restricted to Madurambal and her 


son personally and therefore Madurambal had no right to make 


any transfer by way of lease in favour of the plaintif; 

4, That the lease is void apart from the previous conten- 
„tion on the ground that the grant expressly provides that the 
grantees should have no power of alienation by sale, mortgage or 
otherwise ; 

5. That Madurambal's right in the property ceased on her 
death and that she had no power to make a lease which would 


enure beyond her lifetime and that she was not appointed the | 


guardian of her son by the grant; 

6. That, even assuming that she was her son’s guardian, all 
leases executed by her for a period which would extend, beyond 
_ the time of the son’s minority must be regarded as void and at 

any rate would not last beyond the minority of the son ; 

. 7. That, even if a lease intended to last beyond the period 
of minority could be regarded as not altogether void, the lease in 
question was injurious to the interests of the minor and could 
not be upheld; and . 

8. That Exhibit I is not merely alease but also a mortgage 
and as a mortgage is expressly forbidden by the terms of Exhibit N, 
Exhibit I must be held to be beyond the powers of Mudarambal. 
In the view we take in the case, it will not be necessary to deal 
with some of these contentions. 

The first question for decision is whether Exhibit N, merely 
conferred upon Madurambal the right to manage the properties 
included in it and did not create any estate in favour of either 
the wife or the son. On this point we are unable to entertain 
any doubt that the document cannot be regarded as merely creat’ 
ing a right of management in favour of Madurambal. The instru- 
ment is called a'settlement.dead'executed in favour of Madurambal 
and the minor Rajagopalan. It states “I have given fo the said 
Madurambal Rajayee this day for herself and the other person 


Muthu- 
kumara 
Chetry 


Anthony 
Udayan, 


Muthu- 
kumara 


. Chetty | 


v. 
Anthony 
Udayan. 


620 THE MADRAS LAW JOURNAL REPORTS. (VOL. XXIX 


aforesaid (that is the minor son) and Jeft in her enjoyment the 
buildings, gardens and other immovable properties of the under- 
mentioned villages worth Rs. 50,000 ;” and again it says “ I have 
given to the said Madurambil Rajayee for the said two persons 
for the maintenance, clothing and other expenses of the said 
Maduramb.l Rajayee and........ aa A Rajagopalan.” There are 
no clauses in the instrument conflicting with the prima facie 
interpretation to ba put on the clauses mentioned above, namely, 
that there was a grant of the lands. - The provision regarding 
the exchange of pittas and mucrilikas and the collection of kisi 
by Madurambal was only intended to remove any doubts as to 
her power under Act VIII of 1835 to enforce payment of rent 
against the tenants. There-is not a word in the document 
which would show that she was to bea mere agent or was to occupy 
a position analogous to that of an agent. There is a further 
provision that after the lifetime of the said Madurambal, the 
said Rajagopalan shall enjoy all the said villages. There can be 
no doubt that Rajagopalan obtained under the instrument an 


estaba which would last for his life. It is not necessary for the 


decision of this case fo express an opinion on the question whe- 
ther Rajagopalan obtained an absolute estate under Exhibit N. 
That question may never arise for decision and if it should, it 
would probably arise not between him and any of the parties to 
this suit, but between him and some other descendant of the 
Zemindar. We, therefore, abstain from giving any opinion 
on the question. The view taken by the District Judge on the 
point discussed above is not quite clear. He finds definitely 
that the grantees did not obtain an absolute estate but only a . 
limited estate but in one portion of his judgment he says “the 
arrangement contemplated by Exhibit N appears.to have been very 
similar to that in the case reported in Raj Lukhee Debi v. Gokhul 
Chandur Chaudri |, which was held not to create any absolute 
interest but only a trust for the management of the property for a 
puticular purpose.” But in the next sentence the opinion he 
expresses is that Exhibit N did nob create any absolute interest in 
favour of Rajayee and her son. Wedo not think thatthe District 
Judge really intended to hold, as was argued for the respondent, 
that no estate or right in the property was created at all by 
Exhibit N. In the case referred to by him, the Privy Council 


agin 








1, (1869) 18 M, I. A, 209, 
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had to déal with a Hibbannamah or gift executed by the owner 
in favour of two widows, and the question raised for decision 
before their Lordships was whether the widows had an absolute 
right in the property which would entitle them to alienite it at 
their pleasure or whether they had only a limited interest, and 
the alienation was therefore invalid, not being supported by 
necessity. The widows were entitled to succeed as heirs of 
the owner and there was no question,. therefore, that they 
had a limited interest. Their righi to. deal with -the property 
in the manner and to the extent to which the holder of a 
woman’s estate could, was admitted. Their Lordships say that 
there was no absolute estate but only a trust for the man- 
agement of the property possessed by the widow. They did not 
intend, however, to negative the existence of a life-interest in the 
widows. We are of opinion that the District J udge also in this 
case meant no more than to hold that an absolute estate was not 
created in Madurambal and her son, 

The next point is whether the son aima no interest at all. 
The District Judge observes that Madurambal had no right to 
execute Ex. I on bebalf of her minor son, because the latter took 
no estate under Ex. N. until her death.” We are unable to agree 
with this view. It is perfectly clear from the document that the 


grant was to both and that Madurambal was to hold possession on , 


behalf of herself-and her son. Her right was to cease with her 
Jife and afterwards the son was to enjoy the whole. , Both the 
mother and the son were created tenants-in-common during the 
lifetime of the mother after which the son was to hold the whole. 
We are of opinion that the son also did obtain an estate in the 
property under the grant. 

The next question is whether by the fer ms of the grant the 
enjoyment of the property was restricted to the grantees person- 
ally. We do not think that there are any provisions in the docu- 
ment which would justify such an interpretation. The provision 
that Madurambal herself should give pattas and take muchilikas 
and collect the kist was not intended to restrict the right of enjoy- 
ment but to make it clear that she was to have: powers with 
respect to the management which might otherwise be doubtful 


with respect to the provisions of Act VIII of 1866. There jis no | 


doubt the provision that the grant was for the maintenance of the 
grantees, but that is not sufficient to show that the enjoyment of 
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the property was restricted to the grantees personally. Maintenance 
might be derived out of the property by the grantees without 
enjoying the property personally. Our attention was drawn to 
the fact that items 11 and 12 of the properties in the grant are 
stated to be intended for the education of the minor son. One of 
these two items was punjah land and the other was a plot of land 
with a building on it. There is no direction that the minor should 
live in the house, nor does it appear that the other item, the 
punjah land, was an adjunct to the land containing the building so 
as to form one entire plot where the minor was to live. The 
document is perfectly consistent with the interpretation suggested 
for the appellants that the income arising from both those items 
should be used to defray the expenses of the minor’s schooling. 


Reliance was placed on Munisami Naidu v. Ammani Ammal 1, 
where Subrahmania Iyer, J., held that a land granted toa widow for 
maintenance was not attachable in execution of a decree against 
the widow. That learned Judge followed another decision in 
Devali v. Appay Ganesh 2, which held a similar view, but the 
question in those cases was whether the land in question would 
come within the purview of ‘future maintenance’ exempted from 
attachment by clause (2) of S. 266 of the Civil Procedure Code, 
(of 1882). There are various kinds of property which are trans- 
ferable by the owner but which are exempt from attachment. The 
distinction was pointed out in Rani Annapurn, Nachiar v. Swami- 
natha Chettiar 3, where this Court held that property given for 
maintenance is transferable and distinguished Devali v. Appaji 
Ganesh 2, and other c1ses which held that such property was not 
attachable. The general principle undoubtedly is that though 
a grant may prescribe the mode in which the grantee is to enjoy 
the property. such a provision would not be binding on him. See . 


S. 11 of the Transfer of Property Act, S. 125 of the Succession 


Act and Chamaru Sahu v. Sonakoer +. A grant no doubt may 
be conditional on the grantee enjoying it in a particular manner s 
but where it cannot be construed to be conditional and there is 
a mere direction or request that the enjoyment should be in 
a certain manner, such a provision would not be binding. In 
Rameswar Singh v. Jibender Singh 5, it was held that Babuana 


1. (4904) 15 M. L. J. 7. @. (1886) I. L. R. 10 B, 812. 
3. (1910) I. D.R. 84 M.T: 20 M. L. J. 785. 4, (1911) 16 0, W. N. 99, 
; 6. (1905) I. L. R. 32 C. 688, 
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grant for maintenance could be alienated. Balan J Rahalkar v. 
Narayan Bhat 1, was not a case analogous to the present. There 
the lease was of a piece of land for building a house in which the 
grantee and his heir were to live. Couch, C. J. and Newton, J. 
held that there was no grant of any interest in the land except of 
a personal use for a particular purpose. We must overrule this 
contention: also and hold that the enjoyment is not restricted by 
Ex. N personally to the grantees under it. The next question is 
whether the clause preventing alienation by the grantees is valid. 
S. 10 of the Transfer of Property Act enacts that where property 
is transferred subject toa condition or limitation absolutely 
restraining the transferee or any person claiming under him from 
parting with or disposing of his interest in the property, the 
condition or limitation is void. An exception is provided in the 
case of a lease where the condition is for the benefit of the lessor 
or those claiming under him. This section is applicable to 
Hindus unless any rule of Hindu Law be affected by it. It has 
frequently been applied both to Hindus and to Muhaimmadans. 
See the cases collected in Gour’s Transfer of Property Act, page 
184. The prohibition of alienations is absolute in this case. The 


grantees were not to alienate by sale, mortgage, etc., and the rea- 
sons for the prohibition is stated to be that the properties are _ 


intended for the maintenance of the grantees. There is alsoa 
provision thatthe grantor himself should not make any kind of 
alienation. Having regard to the reason stated for the restraint 


on alienation, there can be’no doubt that the clause must be con- 


strued as preventing an alienation absolutely. There is no reason 


for holding that there is any rule of Hindu Law that alienations 


may be prevented in the case of grants for maintenance. The 
alienation, of course, would not be valid beyond the time that the 
- grant itself enures. In the case, Kuldip Singh v. Khetrant Koer 2, 
all that was held was that a provision in an agreement between a 
widow and her husband’s relations that an alienation should not 
be made without the consent of the relations was not repugnant 
to the provisions of S. 10, because alienation was not altogether 
forbidden but was only directed to be made subject to certain 
conditions. | 
Sri Bhagwat Singh v. Ram Jatan 8, in which the question 
was with respect to the rights of pre-emption was similar. None 


1. (1866), 3 B. H. C. R. App. Civil 68. 2. (1898) I. L, R, 250, 869 
3. (1910) 7 A. L. J. 406. | 
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of these cases supports the contention that there is any- specific 
rule of Hindu law making restrictions on alienation valid in grants 
which are made for maintenance. In speaking of Ex. N asa 
grant for maintenance, we are not to be understood as already 
stated, to express any opinion on the question whether the grant 
itself was absolute or would last only till the lifetime of 
Rajagopalan. The validity of even limited restraints on alienation 
is doubtful. See the matter discussed in Chamaru Sahu v. Sona, 
Koer 1,. 4 ; l 

The next question is whether Madurambal had no right at 
all to make the lease on behalf of her son. We are clearly of 
opinion that Ex. N. constitutes Madurambal the minor’s guardian. 
The document is executed to her both on ker own behalf and 
on behalf of the minor who is described as being under her protec- 
tion. She is to enjoy the estate-for herself and for theson. The 
Zemindar evidently intended to make ber his son’s guardian so 
far as this property was concerned. Theson was to live with 
his mother. It may be that the Zamindar did not part with his 
guardianship altogether and that the mother’s power as guardian 
was restricted to this property, but there can be no doubt ‘that 
she did become his guardian under Ex. N with respect to the pro- 
perties comprised in it. The lease cannot, therefore, be objected 
to on the ground that Madurambal had no right to deal with the 
son’s properties at all. Her powers must be taken to be those of 
a guardian. They are not restricted by any provisions in Ex. N. 
The restrictions against alienation referred to the estate created ' 
under the document and those restrictions were to apply equally 
to both the grantezs, the mother and the son. They were not 
intended to and did not curtail any rights which the mother would 
possess as guardian to deal with the infant’s estate. 

The next question is, can the lease Hix. I be treated as void 
because it was to last fora period of 15 years which would 
extend to about 5 years beyond the minority of the son. If it 
was altogether void, then the defendants would be entitled to resist 
the plaintiff's attempt to collect the rents from them. But a lease 
executed by a guardian beyond his powers must be held to be not 
void altogether against the minor but only as voidable by him. 
This is the view ‘held in England. See Halsbury’s Laws of 
England, Volume 17, pp. 99 and 132. Only one case is referred 

1, (1911) 16 0, W. N. 99. 
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to—reported in 2 Wilson, 129—that decided in Ireland where the 
lease was held to be void. In America also such leases. are held 
to be only voidable—see 21 Cyclopaedia of American Laws and 
Procedure p. 86, although there -also one case is referred to'in 
- which it was held to be void. The same view has been taken in 
India—see Trevelyan on Minors pp. 197 and 201, Prosoonna Nath 
Roy Chowdry v. Afzolonessessa Begum 1. A sale by a guardian was 
also held to be only voidable in Sham Chandra Dafadar v. Gada- 
dhar Mandal *, Abdul Rahman v. Sukhdayal Singh 3 is not a 
decision that a perpetual leass by a guardian is altogether void. 
Reference is made in it to a.case where an unauthorised lease 
by a guardian was pronounced'to be void, but the learned 
Judges refer also to the other cases where such a lease was held 
to be only voidable and their own judgment is based on a 
ground which would be equally applicable to both views. In 
Bachchan ‘Singh v. Kamta Prasad t, which was also relied on 
by the respondents all that was held was that Article 91 of the 
Limitation Act was not applicable to a suit by a minor to 
recover property improperly leased by the guardian. The case 
was taken to be governed by Article 141. ` It is not clear why 
Article 44 was not adverted to by the learned Judges. 


Unni v. Kunchi Amma 5, was not the case of a transfer by a 
guardian. There are, no doubt, cases where a person affected by 
a conveyance may treat itas void but at the same time may 
ratify it. An alienation by a widow would seem to belong to 
this class of cases. The reversioner may accept the transaction as 
binding on him and ratify it, but if he does not do so he may sue 
for the recovery of the property within the time limited for suits 
for récovery of immovable property and is not bound to institute 
his suit within a shorter period treating it as one to set aside a 


document. See Bijoy Gopal Mukerjee v. Krishna Mahishi Debi &.. 


According to Unni v. Kunchi Amma 5 an alienation by the man- 
ager of a Hindu family noù binding on his co-parcener would also 
belong to this class, but an alienation by a guardian affecting the: 


interests of axminor is treated.as only voidable. Section 80 of- 


the Guardian and Wards Act shows that this is the view taken 
by the Legislature. Article 44 of.the Limitation Act would also 





. 1. (1878) IZL. R. 4 ©. 528. >- . . 2, (1912) 186. L. J. 277. 
3. (1905) I. L. R. 28 A. 30. ` & (1910) I. L. R. 82 A. 892, 
“6. (1890) LL.R. 14 M. 26. ` 6. (1907) I. L. R. 840. 829°(P. 0). 
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seem to support the same view although the inference to- be 
drawn from that article is not to be regarded as. strong. We 
must therefore hold that the lease made by Madurambal was only. 
voidable as against the minor, 


From this conclusion emerges the contention of the apil: 
lant that itis not open to the defendants: who are ryots to 
contend that they are not liable to pay rent to the plaintiff, so 
longas the lease has not been avoided according to law. The 
soundness of this contention is not disputed, but it is urged that 
the lease has been avoided. The minor himself has never repu- 
diated it; his guardian, the Zemindar instituted the suit already 
referred to, to set aside the lease, but that suit failed without a 
decision on the merits. Now does this amount to an avoidance 
of the lease in law? We cannot uphold Mr. Rangachariar’s 
contention that wherever a transaction is voidable it can be avoid- 
ed only by getting a decree of Court setting it aside. The patry 
who is entitled to avoid may do so by an unequivocal act repudiat- 
ing the transaction. See Mata Din v. Ahmed Ali}. Bitoy 
Gopal Mukerjee v. Krishna Mahishi Debi‘? 


If Rajagopalan after attaining majority should wish to repudiate 
the lease, there can be no doubt he can do so without a suit. But 
can any oneelsedo so? Theright to avoid. appears to. be a 
personal privilege—see 22 American Cyclopaedia p. 547. No doubt 
a suit may be instituted by a minor through a next friend to-set 
aside a transfer by a guardian even during the time of minority, 
but the suit should be by the minor himself and the setting aside 


__ of the transaction would be the act of the Court. The Court is 


parens patriae and has the right to set aside transactions affecting 
minors. Thus it has been held that although a minor cannot 
make an alienation, a Court of Equity may do so on his behalf— 


.see 22 American Cyclopaedia 516. Even when a suit has been 


instituted a next friend cannot make an election but a guardian 
ad litem may with the consent of the Court, in which case the 
election is practically made by the Court—see 22 American Cyclo- 
paedia 662 ; at page 663 it is stated that a next friend cannot make 
a waiver. It has also been held that a minor is not bound by an 
election between two different remedies made by his guardian 
during his minority—see-21 American Cyclopaedia 186. It would 
seem that a minor himself cannot ratify a contract ‘during his 





“4, (1912) 9A. L. J. 215. (P. O.) 2. (1907) I. L: R., 84 0. 829. (P. O.) 
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minority—(see Simpson on Infants p. 56, and also 22 -American 


Cyclopaedia 539 and 21 American Cyclopaedia 106) because when 
the minor attains majority, he would not be bound either by his 
ratification or a conveyance made during minority. There is some 
authority no doubt for the proposition that a minor may avoid 
during minority a contract entered into by himself. But if he 
can do so it must be on the ground that the avoidance is nota 
contract and that the possession of sufficient discretion is enough 
to entitle the minor to perform an act of avoidance—see the 
observation of Jervis, C.J., in 17 Common Bench 685 at 691. No 
authority has been cited in support of the view that when one 
guardian has given a lease—whether natural or appointed — 
another guardian could, by ari act of his own, repudiate the 
lease or put an énd to it, and a minor, according to the 
authorities already cited, would apparently not be bound by any 
act of avoidance made by his guardian. No doubt a suit may be 
instituted on behalf of a minor during his minority to set aside 
the lease in order to get the Court to set it aside. We must hold 


that the Zemindar as the natural -guardian could not set aside the, 
lease by- mere repudiation at his own pleasure and could do so. 


only by obtaining a decree of Court. His action in instituting 
the suit cannot be regarded as standing on a better footing than 
any other act of his expressing his intention that the minor 
should not.be bound by the lease. The result is that the lease 
must be held to be still operative against Rajagopalan. It is 
not necessary- to consider the question whether it is one which 
would be set aside at his insiance bya court or which he himself 
. could repudiate on his attaining majority. As it is still operative 
against him, the defendants (ryots) could ` not resist ies plaintifi’s 
right to rent under it. 

The District Judge observes in his judgment that the plain- 
tiff did not obtain ‘possession under the lease: We do not under- 
stand what exactly is meant by this or what the effect of his not 
obtaining possession is supposed to be. The ryots are in actual 
occupation of the land. The lease was only of the melwaram 
interest in the lands and tke plaintiff's right under it is to receive 
rent from the ryots. The lease is sufficient title to entitle him 


to the rents. Even if she property ‘leased were capable of 
tangible possession, the mere failure to. obtain possession would. 


be immaterial except to show that the lease was not intended.to 
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be a real transaction at all. In the result we hold that the plain- 
tiff is entitled to recover the rent sued for. It is not necessary 
to express an opinion on the other questions raised and mention- 
ed at the beginning of this judgment. The Deputy Collector was 
wrong in not giving a decree for faslis 1316 and 1317 on the 
ground that proper pattas were not tendered for those faslis. 
This Court has decided in several cases that in suits instituted 
after the coming into operation of the Estates Land Act the 
non-tender of proper pattas is not a valid objection to the suit. 
The decrees of the Lower Courts must be reversed and the plaintiff | 
must have a decree as prayed for all the three faslis with costs 
throughout, 

Second appeals Nos! 919 to 922 of 1911 having been posted 
to be spoken to on Friday, the 6th December 1912, the Court 
(Sundara Aiyar and Sadasiva Aiyar, JJ.) made the following . 

ORDER :—The District Judge has not recorded, a finding 
on the question whether the amount of rent due for faslis 1316 
and 1317 was discharged by the payment of peishkush by the 
defendants and we request hin to submit a. finding on that 
question. 

The finding will be submitted within one month from the 
date of the receipt of this order and seven days will be allowed 
for filing objections. * 

[In compliance with the above order the District Judge of 
Tanjore submitted “ that payment of peishkush by defendants in 
faslis 1816 and 1317 is not proved.” ] 

These appeals Nos. 919 to 922 coming on for final hearing 
on Monday, the 26th January 1914, 

The Court delivered the following ; i 

Judgment :—The finding is accepted and the plaintiff's claims 
for faslis 1316 and 1317 are allowed. The result.as regards these 
four appeals Nos. 919 to 922 would be that the claims put for- 
ward in the plaints are decreed in their entirety with costs 


throughout. 


_ As regards the other appeals Nos. 892, to 912 and 914 to 918 
the suit out of which the Appeals Nos. 892, 833, 895 and 896 
arose will be decreed in full wita costs throughout. 

‘As regards the other second appeals, the decrees will be drawn, 
up in plaintiffs favour allowing the appeals in respect of the 
amounts claimed in the respective second appeal memoranda with, 
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future interest and with costs in this and in the Lower Appellate 
Court, and the Lower Appellate Court’s decrees will be modified 
accordingly. The award of rent for all the three faslis in all the 
suits made in the judgment of this Court dated 27th September 1912 
under the impression that the rents of all the three faslis were in 
dispute in all the Second Appeals. It is now brought to our notice 
that in some of fhe appeals, the rent for fasli 1318 alone was in 


question. Hence, we have dealt also with the connected Second’ 


Appeals that is, connected with Nos. 919 to 922 in order to avoid 
mistakes and misapprehensions in drawing up the decrees in those 
cases, 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Oldfield and Mr: Justice PERAGI 
Ajyar. E 
Sivasamba Iyer i © a Appellant * 
v. Í i : 
Kuppan Samban, Ponnan Samban and 
Periyanayagam, minor by guardian 2nd ; 
appellant l ... Respondents. 


Civil Procedure Code, 9. 47, O. 21, R. 108 —Execution Sale— Delivery of pos- 
session to decree-holder purchaser—Application by defendants to set aside, dismissal 


of —A ppeal—Amendment Objection to, onthe ground of limitation, when allowea- 


im appeal. 

In execution of the decree obtained by him, a decree-holder purchased the pro- 
perty of some of the defendants in the suit, though they had been exonerated from 
liability, by the deoree. These defendants applied to set aside the delivery of pos- 
session to the decree-holder and the application was dismissed. Held, that the 


order of dismissal was one under S. 47 of the C. P. Code and was therefore appeal- 


able, 

Where the Lower Court allows an application to be amended, an objection to 
the amendment, on the ground of limitation, will not ba allowed to be raised for 
the first time in appeal, if the appellate court has no materials before it for the 
determination of the question of limitation. 


Civil Miscellaneous Second Appeal against the order, d peti- 
tion for the revision of the decree dated 24th day of November 
1913 of the. Court of the Subordinate Judge of Negapatam in 
Appeal No. 668 of 1913. 

The facts are shortly these:-I[n O.S. No. 419 of 1909, in the Court 
of the District Munsif of Tiruvalur, the- plaintiff obtained a decree 
directing the sale of 12 items of property. There were 13 defendants 
impleaded in the suit, of whom defendants 4 to 10 were exonerated 


* A. A. A.O. No. 30 of 1914, and f e 
Ò. R. P. No. 174 of 1944. © = 15th April 1916. 
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from liability, the suit being dismissed as against them. All the 
items were sold, the decree-holder being the purchaser. The sale 
was confirmed on 4—4—1911 and delivery of possession was made 
on 12—12—1912.° On 11—1—1918 the defendants 6 to 8 in the 
above suit presented an application under Sec. 47 of the C. P. 
Code for setting aside the delivery of possession of items Nos. 11 
and 12 on the ground that these items belonged to them. Subse- 
quently, an amendment petition was put in praying for the deli- 
very being set aside in respect of items No. 7 and 9 also. The 
amendment was allowed. The District Munsif of Tiruvalur dis- 
missed the application of defendants 6 to 8 holding’that they had. 
not proved their right to the items in question. On appeal, the 
Subordinate Judge set dside the order. of the Munsif and also the 
delivery of items Nos. 7, 9, 11, and 12. The decree-holder pur- 
chaser preferred an appeal against the appellate order, to the 
High Court. 


G. S. Ramachandra Iyer for AA 


I submit that there was no appeal to the Subordinate Judge 
from the order of the District Munsif dismissing the application 
of the respondents. The application though ostensibly made 
under 8. 47 of the C. P. Code was really under O. 21 R. 100 (1). 
Defendants 6 to 8, having been exonerated from the suit, are not 
“ judgment-debtors” within the meaning of $. 2 cl. (10). They 
are “ parties nob being judgment-debtors”” within the meaning of 
O. 21 R. 103. The order of the District Munsif dismissing the ap- 
plication for delivery of possession was one under O. 21 R. 103. Such 
an order is not appealable under 0.43 R. 1. The Subordinate - 
Judge had no jurisdiction to entertain the appeal. . 

[Seshagiri Iyer, J.—Is it not possible that the legislature 
meant to give the aggrieved party a right to apply either under 
S. 47 or onder O, 21, R. 100,] 

I submit not. S. 47 is general whereas O. 21 R. 108 is specific. 
In such a case the general provision is governed by the specific 
rule. See Nabin Dhandra Tripathi v, Prankrishna De 1. More- | 
over I submit that the proceedings in this case do not relate to the 
“execution, discharge or satisfaction of the decree,” within S. 47 of 
the C.P. Code. See Bhagwati v. Banwari-Lal?, Shasibushan Mukerji 
v. Radhanata Bose 8, The remedy of defendants 6 to 8 was by way 


+ (1918) L L» R. 41 Cal. 108. 2. (1908) I. L. R. 81 A. 82. 
8. (1918) 20 C. L. J. 483. ; 
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of suit under O. 21, R, 108, See Jathavedan Nambudri v. Kuniu 
Achan | Kuppana Gavundan v. Kumara Gavundan 2. 

N. S. Rangasami Iyengar for T. Narasimha Iyengar ce 
| Respondents, was not called upon. 

The Court delivered the folowing 

Judgment :—It is argued first that the Lower Appellate 
Court’s decision dissenting from that of the District Munsif in 
favour of the respondents, defendants, cannot be sustained, be- 
cause no appeal lay to it. The question was between parties to 
_ the decree under execution, though against defendants no relief 

had been granted, and related tothe propriety of a delivery. It, 
therefore, in our opinion was one for disposal under S. 47 of the 
Code of Civil Procedure Jathavedhan Nambudri v. Kunchu 
Achan 1 relied on by plaintiff, decided only that a dispute between 
such parties could be deals with by enquiry under S. 331 of the 
Code of Civil Procedure and a subsequent suit, not that the 
procedure under S. 244 of the Code of Civil Procedure was not 
a legitimate alternative, the headnote to that effect being inaccurate. 
The question is in our opinion concluded by Vibudha Priya 
Thirthaswamy v. Yusuf Sahib 3 which was followed in Sorabji 
Coorvarji v. Kala Raghunath 4 and which is consistent with the 
course of decisions in this Presidency. S. 47, we mast hold, is 
comprehensive and the fact that an alternative procedure by suit 
instead of appeal, is provided in certain circumstances cannot 
affect its character. We therefore disallow this contention. 

Next it is argued that the District Munsif erred in allowing 
the defendants to include two items in their petition by an amend- 
ment which would ordinarily have been out of time. The 
objection was not taken in the Lower Appellate Court. and we 
have not been provided with any materials for a consideration of 
the facts, on which the District Munsif proceeded. The objection 
fails, _ f 
On the merits the Lower Appellate Court’s finaings are clear 
and sufficient, and we have not been shown that the plaintiff was 
in any way prevented from adducing evidence before the District 
Munsif. The appeal against appellate order and the Civil Revi- 
sion Petition fail and are dismissed with costs of the appeal only. 


1. (1906) I.'L. R. 80 M. 72 s.c. 16 M.L.J. 488. 
2. (1909) I. L. R. 34 M. 450. s. c. 20M L. J. 961. 
3. (1905) LL.R. 28) M. 380 : 15 M. L. J. 202. 
4. (1911) I. L. R. 36 B; 166. : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Wallis, Chief Justice: and- Mr. Justice 
Seshagiri Aiyar, i 


Sultan Adi Raja Ahmad Ali one of ... Appellant* (2nd 
Arakal | Defendant) 
v. : ° 
Churia Kunhi Kannan and others ... Respondents (Plaintiff, 
Defendants 3 to7 and 
9 to 18). 


Malabar Law—~ Agreement of service—Contract to pay remuneration in the 
event of success in suit by Junior members—Suit compromised—Righé of action— 
Legality of ~Right of junior members to protect estate and be reimbursed expenses— ` 
Lenders for the purpose to juniors—Right to proceed against the family estate. ` 

In a suit to recover trom the defendants’ Tarwad the remuneration which 
defendants 1 and 2 had when they were junior members promised, in the event of 
success, for plaintiff’s services in connection with the contemplated suit against 
Government to protect the family estate but which he had failed to earn by reason 
of the first defendant’s compromising the suit. 

Held, that in the absence of proof that the suit was in’ the interests of the 
family and also that the agreement to pay the plaintiff the remuneration stipulated 
for was necessary, the action was unsustainable. 

Por Chief Justice :—If the Karnavan for the time being is submitting to an 
infringement of the Taward's right of property it is competent to the next senior 
members to institute a suit to protect the rights of the family. 

Quaere itan implied agreement to continue a suit to give the plaintiff his 
chance of earning the remuneration is not illegal. 

Per Seshagiri Iyer, J; Though as a rule only the Karnavan can represent the 
Tarwad in transactions with strangers or pledge the family credit, when the 
karnavan is doing acts which seriously endanger the family property, the junior 
members have a right to take the steps necessary for the protection of the family 
interests and are entitled to reimburse themselves the expenses rightfully incurred 
in connection therewith and the persons that advance money for the purpose have 
similarly a right of recourse against the family estate though they run the risk of 
losing their money if it is found that the purpose of the loan was unnecessary 
or not beneficial to the family. 

The case of ordinary co-owners distinguished. 

Appeal against the decree of the Court of the Remar y 
Subordinate Judge of North Malabar in O. $. No, 4 of 1913. 

The facts are fully set forth in.the judgments. 

J. L. Rosario for Appellant. 

- C. Madhavan Nair for Respondent. 

< Judgment :—The Chief Justice :—The only aeti in the 
case is whether the agreement sued on is binding on the Pan- 


daram or family of the defendants., The question of ratification 
did not arise in the pleadings and the Subordinate Judge was not 
justified in making that one of the grounds of his decision. At 








_ *Appeal No. 57 of 1914, 24th September 1915, 
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"the time the agreement was entered into the defendants were in 
the position of Junior members of à tirwid who ordinarily have 
no power to enter into contracts binding on the tarwad. But 
though the karnavan has the exclusive right of-management he 
does not, it is now settled, hold only for ‘himself, but for himself 
and all the other members of the tarwad and therefore to some 
extent in a fiduciary capacity and it is competent, at any rate, to 
the members next in seniority not only to ‘sue for his removal 
but also to sue for a declaration that an alienation made by him 
is not binding on the tarwad. 


So, too, if the kaynavan for the time being was submitting to 
an infringement by Government of the tarwad’s right of property 
it was in my opinion competent for the defendants'1 to 3 as the 
next senior members of the tarwad to institute a suit. such as 
O. S. No. 17 of 1906 in the District Court of North Malabar, the 
plaint in which is Exhibit U. Assuming for the moment that 
the circumstances justified the institution of thé suit, and assuming, 
though no express authority has been cited for the ‘proposition, that 
as incidental to the right to institute the suit the defendants 1 to 
3 must be taken to have had authority to pledge the credit of the 
. Tarwad for the purpose of raising the sums necessary to carry on the 
litigation, it must, I think, be shown in any case that it was neces- 
sary to pledge the credit of the tarwad'in the way in which it was 
pledged in this particular case, and I am not satisfied that the 
plaintiff has shown this with regard to Exhibit A, the document 
sued on. Exhibit A recites that the plaintif had been Dewan or 
Manager under karars or agresments with two previous karnavans 
and had become entitled under those karars to special remunera~ 
tion in the event of his getting back the Laccadive Islands, that 
the then karanavan was entering into arrangements to relinquish 
the islands to government and to allow the Revenue Settlement 
to be introduced into the lands of the family—the inam land—con- 
trary to the treaty with the Hast India Company of the year 
1796. It is therefore stipulated that if the plaintiff succeeds in 
getting back the Laccadive Islands he is to be paid an amount 
equal to 25% of the average annual gross income of the islands, 
and if he succeeds. in getting the settlement operations in the 
inam land cancelled he is to receive from the family a remunera- 
tion of Rs 8,000 and the necessary proceedings are to be taken 
at the cost of the defendants. The plaintiffs case is that the 
84 
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` defendants were bound to go on with the suit to the end to give 


him a chance of earning this Rs. 8.000 and that they broke 
this contract with him by compromising the case and thereby 
entitled him to sue on a quantum meruit. Prickest v. Badger 1, 
Inchbald v. The Western Netlgherry Coffee Company 3. These 
were not cases in which the defendants impliedly bound them- 
selves, according to the case for the plaintiff, to institute and go 
on with a law suit in order to give the plaintiff a chance of earn-. 


: ing his remuneration ; even if it were otherwise in the interests 


of the parties to come toa settlement and the legality of such an 
agreement may possibly be open to question.: Apart altogether 
from this I am of opinion that the plaintiff has failed to show 
that the agreement was such as was binding on the family. The 
terms which were accepted by the Ist defendant after the institu- 
tion of the suit were, as found by the Subordinate J udge the 
same as those which had been accepted by his predecessor who 
had died before they could be carried out. It is not shown that 
the settlement was one which it was desirable to question 
in the interests of the family and still less is it shown that it 
was necessary and desirable in the interests of the family 
to enter into an agreement of this kind stipulating for ex- 


_orbitant remuneration to be paid to a so-called Law Agent— 


unlicensed practitioner—in addition tothe costs which would be 
otherwise incurred in connection with the suit. Assuming that 
the Junior members of a tarwad have authority to bind the tarwad 
for the necessary costs of litigation of this nature, I think they 
had no authority to bind the family by the agreement Exhibit A. 
Relief is sought against the representative of the 1st defendant 
who is dead and against the second defendant personally. I would 
therefore reverse the decree and dismiss the suit with costs 
throughout. The memorandum of objections is dismissed with 
costs. 

Seshagiri Aiyar J :—I entirely agree with my Lord. 

The suit is for the recovery of the remuneration promised by 
the 1st and 2nd defendants to the plaintiff for assisting them in a 
litigation. The plaintiff was for some time the Dewan of the 
Arakkal Rajah of Cannanore. Negotiations were proceeding bet- 
ween the Rajah and the Government of Madras regarding the 
Laccadive Islands and the introduction of Revenue Settlement in 

1. 10. B.N. 8, page 295. 2. 170. B.N. S. page 783, 
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the estate owned, by the Swarupam. Some of the junior menibers 
of the family thought that the contemplated agreement with the 
Government would be detrimental’ to the interests of the Swaru- 
pam. The senior Anandarawan ‘the 1st defendant, and the pre- 
sent 2nd defendant who were, entitled to succeed to the manage- 
ment of the Raj successively after the death of the then head of 
the Swarupam resolved upon instituting a sujt against the 
Government for a declaration that the contemplated settlement 
operations were illegal, They sought the help of the plaintiff who 


< was once a Deputy Collector in the British service and who was ` 


for some time the Dewan of the Raja. The plaintiff agreed to assist 
them on certain conditions. Exhibit å was executed on the 3rd 
of May 1906 to the plaintif fixing the remuneration at Rs. 8,000, 
“If his attempts become fruitful.” O. S. No. 17 of 1906 was 
instituted in the District Court of Tellicherry in October 1906 
(Exhibit U), “for a declaration that the introduction of the Ryot- 
wari Revenue Settlement into the Karar territory vested per- 


manently in plaintiffs’ house under the treaty of 1796 is illegal, 


unlawful and unauthorised and of no legal force and effect and 


consequently invalid and inoperative.” The ist defendant advan- 
ced the necessary funds for carrying on the litigation till June 


1908. Meanwhile the then head of the family died; and the 
present 1st defendant succeeded to the management of the estate. 
In, November 1908 a compromise was entered into by the Ist 
defendant with the Government, and she retired from the suit. 


The plaintiff was not ‘consulted with. regard to this. compro- 
mise, nor was the.2nd defenaant a consenting. party to.it; when 
the suit came on for final hearing, the. plaintiff did not appear as 
he was informed by. the 1st défendant on the 2nd` of December 
1908 that he “need not do anything in connection with the suit 
No. 17 of 1906 now pending in the.District Court of Tellicherry”’ 


(Ex. R—1). The suit was dismissed.. The attempt of the 2nd. 


defendant to resuscitate it in the District Court proved unsuccess- 


ful. An appeal was. preferred to the Togh, Court- wah was aleo 


rejected. 


On these facts: the plaintiff claims that as the ree of ` 
his part of the contract was rendered impossible by the conduct of 
the 1st defendant, he is entitled: to the full remuneration stipulat-- 


ed in Exhibit A.. No personal decree is prayed against- the 2nd 
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defendant, as there is no allegation that there was any breach of 
contract on his part. It is the case for the plaintiff that the 2nd - 


. defendant was not expected to provide any funds for the litigation, 


as he was not then ina position todo so. The Ist defendant 
died after the institution of the suit, and the present 2nd defend- 
ant has succeeded to the Raj. The relief claimed against him 
is that he should as the present manager of the Swarupam pay 


< the amount claimed from the estate, ‘ 


The Subordinate Judge gave a decree for Rs. 2,500 on the prin- 
ciple of guantum meruit. The 2nd defendant has appealed. There 
is also a memo of objections by the plaintiff. The principal question 
argued in appeal by Mr. Rozario is that the contract is not bind- 
ing on the Swarupam. Turner, C.J. and Muthusami Aiyar. J, in 
pointing out the essential difference between the position of the. 
junior members of a joint Hindu family and that of, the Anand- 
yavans in a Malabar tarwad, say that the Karnavan has larger 
powers than the manager of a Hindu family in the management 
of the tarwad property. There is no doubt that under the Hindu 
Law as administered in this Presidency the manager alone can 
represent the family in transactions with strangers. In Mayne’s 
Hindu Law edited by Sir C. Sankaran Nair, J. it is stated with 
reference to tarwad property that “ it is vested in the head of the 


“ family not merely as agent or principal partner but almost as an 


absolute ruler.” The original conception of the rights of the 

junior members that they have only “rights out of the property 

and not im it” requires qualification. The decision in Varanakot 

Narayanan Nambudri y. Varanakot Narayanan Nambudri 1, lays . 
down that all the members of a tarwad have equal interests in the 

property and that the Karnavan has no greater beneficial interest 

in it, In Moidin Kutti v. Krishnan 2, Muthusami’ Aiyar. J, | 
summarises the powers possessed by the junior members of the 

tarwad and characterises them as individual rights. These are. 
certainly not rights of representation, The right to question 

alienations, to sue to recover property from trespassers, to claim 

maintenance and to succeed to the Karnavanship are all personal 

rights. Mr. Justice Kernan’s view in the same case that the .tar- 

wad isa quasi corporation does not advance the matter any 

further. _ i cad 

` Mr. Madavan Nair who appeared for the plaintiff suggested. 


_ 1. (1880) 1. D. R. 2 M. 898. . © 2. (1887) I. L. R. 10 M, 322. 
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that under the general principles of the law of contracts, 1st and 2nd 
defendants were entitled to represent the tar wad, as their object was 
to avert a danger which threatened the tarwad. He contended 
that the analogy of co-owners of property was more applicable to’ 
the members of a tarwad. Looking at the transaction as one 
entered into by two co-owners of property with a view to benefit 
the entire body of owners, there is no ground for holding that it 
would bind the others: In Freeman on co-tenancy, the rule of 
law regarding co-owners is thus stated: “As a general rule, no 
co-tenant has, by virtue of the relation of co-tenancy, any authority, 


to bind his companion in interest by any contract, whether 


relating to the joint property or otherwise.” In another place 
it is stated: “A pledge of the common property made by one of 
the co-tenants has no effect on the rights of the others, except to 
confer on the pledgee the righi to retain possession to the extent 
of the pledger’s interest, and no further.” In.a Malabar tarwad, 
unlike in a joint Hindu family, there can be no right to proceed 
against the share of the alienating member. It is, therefore, clear 
that under the law-which governs the right of co-owners, any two 
of them is not competent to pledge the credit of the others. 


But the position of the members of a tarwad differs in many 


-respects from that of co-tenants. The decided cases already - 


referred to lay down that the karnavan is alone competent to 
represent the tarwad in transactions with strangers. I think this 
rule requires some qualification. When the tarwad is in its nor- 
mal state, the karnavan alone is competent to pledge the tarwad 
credit, But-whére the acts of the karnavan are such as to 
seriously endanger tarwad property, it seems to me that it would 
be legitimate to give the junior members power, to act on ‘behalf 
of the tarwad. These members cannot claim their separate sharés 
by partition as in a joint Hindu family. The relationship of the 
karnavan towards the Junior members is more like that of a 
trustee and cestui qui trust or of guardian and wards. The "deci- 
sions have recognised their right to sue to set aside improper 
alienations. Asa corollary to this position, I think they should 
have the right of reimbursing themselves the expenses rightly 
incurred by them in protecting tarwad property. Outsiders who 
lend money to Anandravans for the avowed object of preserving 
tarwad property run the risk of losing their money if it is 
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+ 


.beneficial to the tarwad. But when it is proved that the money 
was advanced and utilised for protecting the property from 
malversation or mismanagement the lender should havea claim 
on the tarwad for the loan. , 
; + But in this case. I am not satisfied on the evidence on record 
that the plaintiff has established. his right against the tarwad. 
There was no necessity for promising a large remuneration for 
a law agent. A recognition of such a right will not be in 
the interests of the Swarupam. The payment of authorised legal , 
practitioners ‘and the other expenses incurred in filing and con- 
ducting a suit would stand on a different footing. Further the 
plaintiff nas not proved that the apprehended danger was of such 
a character that the intervention of defendants Nos. 1 and 2 was 
for the benefit of the Swarupim Although, therefore, I am 
not prepired to accept in its entirety the contention put forward 
by tue learned Vakil for tae appellant that the contract was 
beyond the powers of the Ist and 2nd defenduts under all cir- > 
cumstances, I do not think that in the present cass it has been 
shown that the defendants ast ad in the best interests of the 
Swarupam. < 

|. : Another contention of the learned counsel for the Respondent 
was that as the 1st defendant after becoming the Rajah continued 
the.suit and made remittances, she must be. deemed to have 
ratified the contract as karnavan and it is, therefore, binding on the 
Swarupam. No issue on the question of ratification has been 
raised and there are no materials for deciding that the Ist defend- 
ant with knowledge of ine obligations she was incurring as head 
of: the family ratified Exhibit A. 

. In the view that I have taken, the question of piantun 
AN does not arise, : In the result, the appeal must be allowed 
and the suit dismissed with costs in both the courts. The memo 
of objections will also be dismissed with costs. 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
Present :—Sir John Wallis, Chief J ustice, and Mr. Justice 
Srinivasa Aiyangar. T 
Sree Rajah Vatsavaya Venkata Appellants # Plaintiff and 
Simhadri Jagapatiraju Bahadur his lagal re-presentatives.)” 
Garu (dead), and another. f i 
V. ‘ 
Sree Rajah, Thyada Puswpiti Respondents (Defendants). 
Rudra Sri Lakshmi Nrusimha : : 
Roopa Sadrusannamarad Duga- 
raju Dakshina Kavata Dugaraju 


Bahadur Garu, and others. , 

Contract Act Ss 69.70—Payment by part owner of estate of whole estate, to sawe 
estate—Right against other co-owners—No personal linbility—Charge on their shares 
— Liability in proportion to their shares—‘' Person interested in the payment of 
money, meaning of. : 

‘Where the plaintiff and the 6th defendant were part owners by court auction 
purchase each of a particular share of an estate of which the Ist defendint was the 
. registered proprietor and owner of the remaining share, and the plaintiff paid the 
whole of the revenue due on the estate to save the property when it was attached for 
arrears of revenue, and the plaintiff sued to recover the amount so paid from the ist 
and 6th defendants, the property purchased by the Sth defendant being wholly out- 
aide the jurisdiction of the Court. 

Held, that the plaintiff by paying the ‘whole of the revenue only got æ tee 
on the holdings of his co-sharers who were not themselves personally liable to 
Government to an amount proportionate to their shares, and was not entitled to 
get a personal decree against the co-sharers. 

That S. 70 of the Contract Act did not apply to the plaintifff's case, 

The portion of the estate purchased by the 6th defendant being situated in the 
Agency tracts, outside the jurisdiction pf the court, the court had no jurisdiction to 
enforce a charge over the portion of th estate purchased by the 6th defendant, and 
the plaintiff must be left to enforce his charge in the Agency Courts. 

TE the purchases of the plaintiff and the 6th defendant were in a private sale, 
under &. 55 of the Transfer of Property Act, they would each be bound to pay the 
proportionate share of the Government revenue. The fact that the purchase was 
in a court auction sale did not make any difference. 

As against the 1st defendant, the plaintiff could only get a decree for the share 
of the revenue proportionate to the land held by him. ` 

S. 69 of the Contract Act did not apply to the case, as the person who is inbe- 
rested in the payment mentioned in that section must be a person who as between 
himself and the defendant i is not bound to pay, though the defendant may.be under 
an obligation to pay a third party. In other words, “ the person interssted in the 
payment of money ’’ in S. 69, must be one who is not himself bound to piy the 
whole or any portion of the amount. ; “ 

Appeal against the decree of the Court of the Temporary 


Subordinate J udge of Vizagapstam i in Original Suit.No. 45 of 1908. | 





* A, No 98 of 1911. k 16th September 1915, .- x 
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The facts. are shortly these:—The plaintif. who had 
purchased some of the villages of - the Pachipenta estate in . 
execution of a decree held by the Maharaja of Bobbili against ` 
the owner of the Pachipenta estate brought the present suit. to 
recover a sum of Rs. 6,125-0-4 and interest thereon, the 
said sum being the arrears of revenue due on the whole estate 
for which the estate had been attached by the Deputy Collector 
of Salur and which the plaintiff paid to prevent the estate 
being sold for arrears of revenue. The defendants 1 to 5 
formed a joint family together owning the estate remaining ,after 
the shares sold in execution of decrees against the holder of the 
Estate. The Ist defendant was at the date of arrears, the regis- 
tered proprietor of the whole estate. 

The 6th defendant who was subsequently added as a supple- 
mental defendant had purchased the Agency portion of the estate 
in court auction held by the agent to the Governor, Vizagapatam. 
He was resident in Jeypore (Agency tracts). 

The various defences of the defendants are immaterial for 
the purpose of the report except that of the 6th defendant, who 
pleaded inter alia that he was resident in Jeypore (Agency) and 
the portion of the Pachipenta Zamindari purchased by him was 
entirely in the Agency tracts and the Court had consequently no 
jurisdiction so far as he and the property were concerned, 

The Temporary Subordinate Judge of Vizagapatam passed a 
decree against defendants 1 to 5 for Rs. 1,250-9-L1 being the 
proportionate amount of the revenue allotted to the share held by 
them, and dismissed the suit against the 6th defendant upholding 
his objection to the jurisdiction of the court. The plaintiff appeal- 
ed to the High Court against all the defendants claiming the 
whole amount. 


B. N. Sarma and Appa Rao (with him) for the Appellant. 

V. Ramesam and S. Srinivasa Aiyangar for the Respondents. 

The Court delivered the following 

Judgments :— Srinivasa Aiyangar J :—Two points are raised 
in this appeal, first as to the liability of the 6ta defendant, second 
as to the amount recoverable from the Ist defendant, th> regis- 
tered holder. 

So far as the 6th defendant is concerned if is clear that the 
plaintiff cannot recover anything personally from’ him as he was 


‘ander no personal obligation to pay the proportionate revenue 
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to the Government. It is now settled that the only person who - ' Sree Rajah : a) 

is personally “bound to pay the revenue to Government ‘is’ the .. _ sagan 

registered holder, ‘who is called the defaulter in the Revenue +g “Rajah 
ree g 


Recovery Act,and flat co-owners or co-sharers who are not also Dakshina 


registered holders are not under any such obligation, though the , ae 
Government revenue may bea charge on the lands in their holding. =u 


l : ki Bice 
Subramania Chetty v. Mahalingasami Sivan 1. ‘Payment of the ‘aivangar,J. 


revenue by the plaintiff could not give him a larger or’ higher 
right than what the Government had. See Ghose on Mortgages 
p. 371; Freeman on Co-tenancy pp. 254 and 349. On this-prin- 
ciple this Court has. held in- Paruykyi v. Pakram Haji 2, and 
Narain Pai v. Appu 3, that a person who pays the whole revenue. 
to the Government under circumstances similar to the present 
case is not entitled to a personal decree against the co-owners 
or co-sharers who were.not under a personal obligation to pay to 
the Government. The observations of Bhashyam Ayyangar, J. 
in Rajah of Vizianagram v. Rajah Setrucherla Somasekhararaz 4, 
were based on the assumption that all the co-owners or co-sharers 
were liable personally to pay to the Government. Nor do .we 
think that section 70 of the Contract Act has any application to 
the present case.. The case of Gajapathi Kistna Chendra. Deo v. 
Srinivasa Charlu 5, on which Mr. Sarma relied has not been 
followed in Raja of Pittapuram v. Secretary of State 6, in which 
all the previous cases were reviewed by Spencer, J., and this case 
, was followed in Narain Paiv. Appu 3, by, Sadasiva Aiyar,J. 
‘who was himself a party to the decision in Gayapathi Kistna 
Chendra Deo v. Srinivasa Charlu 5, Tae case ee Boyee 
Ammani Ammal v. Naina Pillai Markayar ? , is also to the 
same affect. If the 6th defendant had been personally liable to 
„pay, the Sub-Court of Vizagapatam would have jurisdiction to pass” 
a money decree, though the 6th defendant was residing in the 
` Agency Tracts, as the ciuse of action arose at least in part 
within the jurisdiction ofthe Vizagapatam Sub-Court ; .but that 
Court has no jurisdiction to enforce a .charge over the portion 
of the estate. purchased by tha 6th defendant as it is situated in 
.the Agency Tracts, and the plaintif must be left to enforce his 
charge in the Agency Courts. We therefore confirm the: decree 
of the Lower Court as regards the 6th defendant, 


1. (1909) LER. 88 M: 4i. 2. ©. M. A. No. 110 of 1911, 151. 6. aaa, ; 
3. (1914) S. A. No. 1197 of 1918, Bi 0. 456. - 
4. (1902) I. L. R. 93 M. at p. 7 5. (1918) 25 M. L. J. p. 488 > 


6. (1914) 16 M. L. T. p. 376. T (1909) 1. L. R. 88 M. p. 15. s.c. 19 M,L.J. 489. 
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` The next question which alone admits of any ‘doubt is ‘the 
amount, which the plaintif is entitled to recover from the first 


- defendant, the registered holder. The plaintiff, the first -defend- 


ant and the 6th defendant are each in possession of portions.of 
the estate. The Governinent revenue paid by the plaintiff accrued 
due after the purchase by the plaintiff and the 6th’ defendant of 
portions of the property in execution of a mortgage decree. If it 
was acasé of a private sale under S. 55 of the Transfer of 


“ Property Act, the- plaintiff and the 6th defendant would each 


be bound to pay the proportionate share of the Government 
revenue due on the lands in their possession; the fact that the 
purchase was made in a Court-sale does not make any difference. 
The position therefore is this: there was a charge on the whole 


| estate in favour of the Government, and the registered holder, the 


lst defendant, was also personally liable to-pay the amount of the 


. charge to the Government. (We are assuming that the statutory 


liability of the registered holder is a personal liability). . The 
case is analogous to that of a mortgagor whe had covenanted:to 
pay the mortgage money and ‘who afterwards sells portions of the 
mortgaged property to several persons subject to the mortgage. 
As between the mortgagor and his vendees, the mortgagor would 
be liable in proportion to the value of the property in-his hands, 


: while his vendees would be liable in proportion to the value of 


the property in their hands. . This of course would not a‘fect the 


- right of the mortgagee to enforce the personal covenant against, 
‘the mortgagor or the charge against any portion of the mortgaged 


property. If in such a case the whole amount is collected from 
the mortgagor on his personal liability or by the sale of the -pro- 
perty in the hands of any one of the owners, the person who so 


- paid the money or out of whose. property the mortgage -amount 
: was realised would be entitled to contribution.from the property 


of the other owners under S. 82 of the Transfer of Property Act. 
‘The mortgaged property is..considered. the primary fund for 
ipayment of the mortgage debt. (Jones on Mortgages :8. 736 
and 8. 740; also see Palmer v. Hendrie 1.)- If therefore the 


. present plaintif had asked for contribution .out of the. properties, 
‘he. could not have recovered .more than the amount payable 


by the lst defendant, in proportion to, the value of the property 
“ïn his hands. Fer example if the plaintiff was the purchaser 
of a rd share, 6th defendant another 4rd, the lst defendant 
— dd. 27 Beavan p. 349, So te ae 
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‘vemaining in possession of: the other. third, whoever:paid the 
whole of the charge whether, plaintiff or the’ 6th defendant or 
| the. 1st defendant, would “be entitled . to: recover. $rd’ from — 
each of the remaining two as acharge on the property. Does 


the fact that the plaintiff sues under section 69 of the Contract | 


Act to recover the money personally from the registered holder 
make any difference as regards the amount claimable from 
‘him. Reading - the terms of. S. 69 literally, in the case 
supposed, the plaintiff, it may be. contended, would be entitled 
. to recover the whole-amount and ‘not merely #rds or rd person- 
-ally from the registered holder, for the lst defendant was the 
person who inlaw was bound. to pay the, revenue; the plaintiff 
of course was interested in the payment 7. e., he was not. a volun- 
teer. That, I think, would be nga ed absurd, for the 
property in the hands of the plaintiff is itself liable to pay ‘ard 
of the Government revenue. and it is this liability on his part 
‘that gives him a right to make the payment at all to the Govern- 
ment, so as to enable him.to recover back from the co-owners 
the share of the revenue which they personally were bound to 
pay or for which the property in their hands were liable a simple 
_ illustra ion will make this matter. clear. A mortgages certain 
, jands to Band -sells the property subject to the mortgage 
to C. Supposing B sues C on the mortgage, and C to saye 
the property pays the mortgagee; could C recover the money 
from A, he being the person who under law was bound to.pay 
„within the meaning of Section 69? clearly not; for as between 
A and C,C is the person wko is bound to discharge. the debt, 
though so far as B the mortgagee is concerned there is no. nova- 
tion of the liabibty of A; the position of A in such cases is said 
to be analogous to that of a surety, C being the principal debtor. 
It is the ultimate liability thas determines the. right to.recover the 
amount paid to discharge the original liability. It is possible to 
contend in the case above said that C is entitled to recover from 
A personally the amount of the mortgage debt, but that A in his 
turn would be entitled to a charge upon the ‘mortgaged property 
„for the sum which he paid to © and recoveras much as he.can 
from the mortgaged property, which amount may conceivably: be 
less than the amount .which he paid ; this: would be untenable, 
“because , the purchaser of the property subject to: the. mortgage 
would then be entitled- indirectly to recover back the amount paid 
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by him’ for the sale of the equity of redemption. To put the 
converse case, if A had been sued by the mortgagee personally.and 
had been obliged to pay B, he certainly would be entitled to call 
onC to ‘pay back the money which he paid. Inan English 


‘conveyance on sale of the equity of redemption a covenant would 
“be implied on the part of the vendee to indemnify the vendor 


from all the consequences of non-payment of the mortgage amount 
by the vendee, . Under the Transfer of Property Act, Section 55, 


‘though there is no implied covenant of indemnity the same result 
` would follow as the statute makes if obligatory on the part of the 


vendee to discharge the mortgage as between him and his vendor 
though the liability of the vendor-mortgagor to his mortgagee is 
not affected. It is clear therefore that the person who is interested 
in the payment mentioned in Section 69 must be a person who 
as between himself and the defendant was not bound to pay 


‘though the defendant may be under an obligation to pay toa 


third party. (See Mangalathammal v. Narayanaswami Aiyar 1 
and Manindra Chandra Nandy v. Jamahir Kumari ?). Whether 
the basis of section 69 is the Common Law action of “ money paid 
at the defendant’s request” or the equitable doctrine of subrogation 
does not much matter as the plaintiff can in either case recover 
only from the person ultimately liable. See Moule v, Garrett 8, per 
Cockburn C.J citing Leake, Sheldon on Subrogation page 15, 


‘Section 11). In this case, if the plaintiff andthe lst defendant 


were the only two persons who had an interest in the property, 
and if the plaintiff had paid the whole of the Government. reve- 
nue he could not have recovered more than the share payable on 
account of the property in the hands of the defendant. Is the 


' plaintiff also entitled to recover froin the 1st defendant the propor- 


tionate share of the revenue payable on account of the properties 
in the hands of 6th defendant, because the plaintiff is not the 
person liable to pay that sum? If the plaintiff is allowed to recover ` 
from the 1st defendant the amount payable both on account of 
the properties in his hands and in the hands of the 6th defendant, 
unless the first-defendant is in his turn subrogated to the rights 
of the plaintiff (which is more than doubtful), the first defendant 


‘would have been compelled to pay the amount really payable by 


the 6th defendant; that, I think, would be unfair. The present 


A NA AC e aaa amanah 
* ° L (1907) 17 M.-L. J. 250, © 2. (1904) I L. R 320, 648. 


4 ~ R LRT Exch 101 af 109, $ 
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suit is a suit for contribution and it was of course necessary to 
make all persons who are liable to contribute, whether personally 
or out of their properties, parties, in order -to fix: the proportionate 
amount which each person was ultimately bound to pay.” If 
section 69 applies to.a suit for. contribution it may be that no 
effective relief could be given against all the parties so: as to 
dispose off, of all matters in controversy and avoid multiplicity of 
suits. In Futteh Ali v. Gunganath Roy 1, it was doubted whether 
a suit for contribution comes within the scope of section 69. Í 

“The person interested in the payment of money” must, we 
think, be a person who is not himself bound to pay the whole or 
any portion of the amount. It is to be noted, that there are express 
provisions in the Contract Act for contribution in the cases of 
joint promisers and co-sureties, (Section 43, Clause 2 and Sections 
146 and 147). We are’ therefore inclined to hold that S. 69 
does not apply to a suit for contribution at all. The result is the 
appeal is dismissed with cosis. l 

The Chief Justice :—I agree, 
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The Court made the following 

Order :—The learned Subordinate Judge has dealt with the 
case in the alternative with reference to either of the possible 
views of the facts. We think it necessary to have his conclusion 
as to them definitely expressed and therefore call on him for a 
finding on the following issue :— 

“ Was 1st defendant admitted by Soloman Thenkondan, as 
a porakudi, and, if so, when?” 


The finding should be submitted within six weeks from this 
date ; and the parties will be at liberty to file objections to the 
finding within seven days after notice of the return of the same’ 
shall have been posted up in this Court. j 


[In compliance with the above order the Subordinate Judge 
‘of Tanjore submitted his finding in favour of the 1st'defendant.] 

This Second Appeal came on for hearing on Wednesday, 
the 28th day of April 1915, after the return of the finding of the 
Lower Appellate Court upon the issue referred by this Court for 
trial before (Oldfield and Seshagiri Aiyar, JJ.) 

The Court made the following 

ORDER OF REFERENCE TO A FULL BENCH :— 

We accept the finding which is one of fact. 

The question for decision is then whether the 1st and 2nd 
defendants have acquired an absolute title by prescription, against 
plaintiff, purchaser at court auction of the right, title and interest 
of the mortgagor of the property. The plaintiff is now suing to 

recoyer possession. The Ist and 2nd defendants contend that 
their prescription conferred on them full title, including both the 
mortgagor’s and the mortgagee’s interests. The facts as alleged 
or found are that.the mortgage was in 1878; the suit on it was in 
1900; plaintiff's title originated in her purchase on 31—10—06; 
the present suit was brought in 1910 ; and the defendant's adverse 
possession began twenty years before suit, that is in 1890. The 
effect of prescription against a mortgagee under a simple mortgage 
has been dealt with by two Benches of this Court in Parthasarathy 
N aicken v. Lakshmana Naicker, 1 and Ramasam Chetti v. Ponna 
Padayachi, 2 diametrically opposite conclusions being reached. | 
The matter was the subject of reference to a Full Bench in Peria 
Aiya Ambalam v. Shunmugasundaram, ? but it was found unne- 

1, (1911) I. L. R. 86 M. 281; 21 M. L. J. 467. 

g, (1910) ID. R. 86 M.97: 2f M. D, J. 397. 8, (1918) 26 M. L, J. 140, 
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cessary to deal with it. “In this conflict of authority we refer to 
a Full Bench the question “ Whether the possession of a trespas- 
ser who has dispossessed a TCE AO, the mortgage being simple, 
is adverse-to the simple mortgagee.” 


This Second Appeal came on for hearing as per above 
order on Wednesday, the 4th day of August 1915. 


[The facts appear from the order of reference to the Full 
Bench. | 


G. S. Ramachandra heads for the Appellants : The exis- 
tence of a simple mortgage does not prevent the vesting of 
title by prescription in the person in possession of the property. 
A simple mortgage is merely a debt secured by immovable 
property. The mortgagee’s right is to sell the interest of the 
mortgagor in the land. The mortgage decree does not bind 
persons who do not derive their title from, the mortgagor but 
claim adversely to him, and have, acquired a complete title by 
the statute. The mortgagee’s right to the security subsists only 
so long as the mortgagor’s right to the property. subsists. The 
effect of S. 28 of the Limitation Act, in this case, is to determine 
for good the ownership of the mortgagor. It would destroy the 
mortgagee’s right also, for there will be nothing on which the 
security can operate. This was so under the Roman Law. See 
Hunter’s ‘Roman Law’ 2nd Edn. 447, Salkowski’s ‘Roman Law’ 
by Whitfield 503. Possession adverse to the mortgagor is adverse 
to the mortgagee though the latter is not in actual possession. See 
Ammu xv. Ramakrishna Sasiri! Prannath Roy Chowdhury v. 
Rookea Begam 2 Sheoumber Sahoo v. Bhowandeen Kulwar 3 Roy 
Karan Singh v. Bakar Ali Khan 4. The last case is exactly in 
point, The same view has been adopted in Nand Kumar Dobey v. 
Ajodhya Sahu ® Bireshwar Samanta v. Priya Sakhi Debi 6 
Ramasami Chetti v. Ponna Padayachi 7 and Nallamutu Pillai v. 
Betha Naickan 8. The mortgagee is not without his remedy 
against the trespasser. He can protect his interest by proper 
proceedings. He can sue for money. Or. he can sue for 
possession to be given to the’ mortgagor as was suggested in 

1. (1879) I. L. R. 2 M. 226 at 229. 2. (1869) 7 M. I. A. 828 at 855. 

. (1870) 2 N. W. P. H.O. R. 228. 4. (1882) I. L. R. 5 A. 1. (P. ©.) 

. (1911) 14 0. L. J, 292. 6. (1915) 28 I. ©. 917. 


8 

5 

7. (1910) I. L, R. 86 M 9721 M. L. J. 397. f 

8, (1899) I.L.R. 28 M. 87; s.e. 9 M. D, J. 268, l C 
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Ambalavana Chetty v. Singaravelu Udayar 1, Peria Aiya Ambalam 
v. Shanmuga Sundaram 2. It is immaterial if the mortgagee is 
not in possession or not entitled to possession. Notice of the 
trespass is sufficient. See Peria Aiya Ambalam v. Shanmuga 
Sundaram 2. The law would be the same in England but for 7 
William IV and 1 Vic. C. 28. There is no such analogous 
provision in India. The decisions in Parthasarathy v. Laksh- 
mana ?, and Nandan Singh v. Jamman t, are opposed to the 
Full Bench decision in Peria Aiya ‘Ambalam v. Shanmuga Sun- 
daram 2, 

C. Padmanabha Atyangar for A. K. Madhava Rao for the Res- 
pondent: A-mortgage is the transfer of an interest in immovable 
property 8. 58 of the Transfer of Property Act. The interest in im- 
movable property that is affected by adverse possession is the inte- ` 
rest which the person entitled to immediate possession at the time 
adverse possession began, had at the time. Bejoy Chunder Banerjee 
v. Kally Prosonno Mookeriee 5, Parthasarathy v. Lakshmana 8. 
Tested by this principle, the possession of a trespasser of the mort: 
gaged property cannot be adverse to a simple mortgagee. A mere 
incorporeal right cannot be the subject of adverse enjoyment. 
Venkataramanachari v. Thirunaranachari 6, Lakshminarayana 
Aiyar v. Ulagammal-7, Nisbett and Pott’s Contract, In re 8; I 
submit that Parthasarathy v. Lakskmana 8, and Nandan Singh 
y. Jamman +, are correctly decided. l 

The cases cited by the other side except Ramaswami Chetti 


Tv. Ponna Padayachi 9 are all cases where the trespass conimenced 


before the mortgage or where the mortgagee was entitled to. pos- 
sossion either at the date of trespass or subsequently. - The right 
of the mortgagee cannot be extinguished by any.act on the part 
of a third person behind his back. Ifthe mortgagee purchases the 
mortgaged property in execution of his decree, his right to posses- 
sion accrues on the date of purchase. Aimdaar Mandal v. Makhan 
Lal Day 1°, Till then he has no right to possession. Take the 
case of a simple mortgage with a term of 20 years. The morte 
gagee cannot sue either for the money or for possession till the 
expiry of the term. If the contention of the other side is to hold 
(1912) M. W. N. 669. 2. (1918) 26 M. L. J. 140.~ 
(1910) LL.B, 85 M. 231=21 M.LJ 467. 4. (1912) I. L, R. 86 A. 640. 


(1879) I. L. R. 40. 827. 6. (1914) 2 D. W. 212. 
(1914) 28 M. L. J. 256 at 258. 8. (1906) L. R. 1 Ch. 886 at 407. 


. (1910) I. L. R. 36 M. 97=21 M.L.J. 397. 10. (1906) I. L. R. 33 O: 1015. 
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good, his right-against the, property: “might become: kaire before 
the expiry of the 20 years, if a trespasser steps on the property 
after the mortgage and acquires & good title against the morgagor. 
On principle and authority the contention of the other side is 
unsustainable. Parthasarathy v. Lakshmana 1, 

The Court expressed the following 


OPINION :—The Chief Justice :—I should have been prepar- 
ed to adopt ‘the judgment of -Munro J. in Parthasarathy 
Naicken v. Lakshmana Naicker = “which was followed in Allaha- 
bad in Nandan Singh v. Jummani, and approved by the Full 


Bench of that Court in Raj Nath vi Narain Das 3, and was itself, 


in accordance ae the Caleutta decision’ in Aimadar Mandal y. 


followed in Bireshwar pele tet “Ve Dilya Sakhi--Dbe; 6 , where 
the opposite view taken by Abdur-Rahim and “Ayling JJ. in an 


earlier case in ‘thisCourt i in Ramasami Chetti v. Ponna Padayachi 7 


Council in Prannath Roy Chowdri-v.  Rookea Begum 8, and Karan 
Singh v. Bakar Ali Khan 9. ‘Befare dealing wih. these decisions, 1 


the position that a mortgagee: Whose right to. possession has not 


accrued may be debarred from suing, by possession adverse to his 


mortgagor commencing after the “date of the ‘mortgage. Under 
the Statute of 21 Jac. 1. O. 16° ‘what was barred was the right of 
entry or right of taking possession, and time did not begin to run 
until that right accrued, and then only when the possession of the 


occupier was adverse. So too under sections 2 and 3 of the English 


Real Property Limitation Act 1883 in suits by persons entitled 
to possession under’an instrument, time only begins’ to run from 
the date when the right to possession accrues, _ It is well settled 


that these are the sections applicable to a mortgagee Doe d. Roy- | 


lance v. Lightfoot 10 - < though there are’ other provisions 


giving a fresh starting point from. the date of part pay- 


ment. Under an ordinary = mortgage the mor tgagee | was 





(1910) I. L; R, 85 M. 2381. “9: (1019)1. D. R. 84 All, 640. 
(1914) I. L. R. 86 All. 567. pi (1906) I. L. B. 88 0. 1015, 
(1911) 14 C.L.7. 292 at p.998 6. (1915) 28 I. O. 917. 

(1910) I. L. R. 86 M. 97. B. (1859) 7 M.I. A. 898 at p. 381. 
(1882) 1. L R. 5 All isc. D, R. 9 I A. 99. 

0. (1841) 8 M. & W. 553 ; s. o. 11 L.-J. Exo. 161, 
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entitled to poséession at any time and could bring ejectment 
against the mortgagor who only held at his pleasure Keech v. 
Hall 1, but the possession so taken by him would be the 
onerous possession of a mortgagee accountable for the profits to 
the mortgagor,,and,it was held that on foreclosure a fresh right 
of action arises for possession.as owner Pugh v. Heath 2. Under 
the English statutes it seems to me to be immaterial whether 


` possession commencing after ‘the date of the mortgage was or 


was not adverse to the mortgagor and the recent decision in re 
Nisbett and Potts’ Contract 3, is in accordance with-this view. 


In Bengal and Madras, outside the Presidency Towns where 


. the Act of James I was received, time under the Regulations ran 


from the accrual of the plaintiff's cause of action, and this in 
the case of immovable property was held to accrue when the 
possession of the occupier became adverse. 


In Prannath Roy Chowdry v. Rookea Begum 4, which was 
governed by the Bengal Regulations, the main contention raised 
by Mr. Roundell Palmer for the appellant was that a suit for fore- 
closure instituted by his clients more than twelve years after the 
mortgage debt had become payable was not barred under the Bengal 
Limitation Regulations, because the disputes and litigation going 
on between the heirs of the mortgagor and third parties claiming 
as purchasers were a good cause for not suing earlier. In addition, 
however, to this contention, which was upheld by their Lordships 
who disposed of the suit, he argued. further that there was no 
rule of law which creates an absolute possessory title in a twelve 
years undisturbed possession even if that had been such. On the 
other side it was not contended that the respondent who claimed 
under an alleged purchase from the mortgagor had been holding 
adversely to the mortgagee. The contention was that they had 
purchased subject to the mortgage and were entitled to redeem, 
Their Lordships’ judgment must be read with reference to these 
contentions. The case was one of a mortgage by conditional sale 


-and their Lordships observed that if the mortgage deed had been 


allowed to take effect according to its tenor possession might be 
considered to have become adverse to the mortgagee-purchaser 
‘from the completion of the title, or as I understand it, from the 
time when the mortgagee was to become owner under the terms 


1. (1778) I. Dougl 21, I. Sm. L. O 511. 2. (1882) L. R.7 A. 0. 285. 
3. (1906) I. Ch. 386. 4, (1859) 7 M. I. A. 898 at p. 3g. 





PART XVIIL]! THE MADRAS LAW JOURNAL REPORTS. G51 


of the deed and entitled to posséssion as such. As ower under 
the Bengal Regulations the conditional sale was to be treated as a 
mortgage, they held that the possassion of persons in the position 
of the respondents whose case was that they had acquired and held 
the property subject to the mortgage was not, any more than in 
England, inconsistent with the mortgagee’s title, or their posses- 
sion adverse to the mortgagee, -As regards the defences with which 
a mortgagee suing for possession after foreclosure might be met 
by occupants other than the mortgagor, their Lordships say that 
he might be met “by proof of a prior or a superior title, or by 
proof of want of title in himself, or that he has not perfected his 
title to possession”. By these last words I understand that the 
mortgagee must show that his own title to possession has accrued. 
Their Lordships certainly did nov say that a mortgagee suing in 
the circumstances stated might be met by proof of possession 
adverse to his mortgagor commencing subsequently to the mort- 
gage at a time when he himself had no right to possession against 
the mortgagor or any one else. 

Under the Indian Limitation Act of 1859, as under the English 
Real Property Limitation Act, 1333, there was no special provi- 
sion for suits by mortgagees, but as regards suits to recover the 
mortgaged property they clearly come within the terms of $S. I 
Article 12 which allowed 12 years from the date of the cause of 
action for suits to recover immovable property or any interest 
therein not otherwise provided for. Even suits by a mortgagee to 
enforce his rights by sale were held by this Court to come within 
this Section in Chetti Goundan v. Sundram Pillai 1, and the deci- 
sions of the Full Bench in Calcutia in Surwan Hossein v. Shahaz- 
adah Golam Mahomed 2, and of the Privy Council in Juneswar 
Dass v. Mahabeer Singh 8, were to the same effect. Dealing with 
a suit by a mortgagee governed by this section in Brojanath 
Koondoo Chowdry v. Khelut Chunder Ghose 4, their Lordships 
observed that “ where both things occur, possession by such a 
holder ” (a holder claiming adversely) “and the right of entry under 
the mortgage deed more than twelve , years old, it was impossible 
to say that such a possession is not protected by the law of limita- 
tion”. In the casejust mentioned the mortgagee himself had 
the right to take poses and had failed to exercise it for 


twelve years. 


1. (1864) 2 M. H.G. R. 41. 2. (1868) 9 W. R. 170, 
5. (1875) I. L. R, 10. 168, 4. (1872) 14 M. I. A. 144. 





/ 


Vyapuri 


Sonais 
Boi 
Ammani. 


The Chief 
Justice 


Vyapuri 
v 


Sonamma 
Boi 


Ammani. - 


The Chief 
Justice. 


652 THE MADRAS LAW JOURNAL REPORTS. -[VOL. XXIX 


Under the Act of 1859 it was no doubt held in Calcutta by 
Bayley and Jackson JJ., in Ram Coomar Sein, v. Prosunno 
Coomar Sein 1, that in a suit by a mortgagee for possession. after 
foreclosure he might be met by proof of possession for twelve 
years adverse to the mortgagor, and the decision of their Lord- 
ships in Prannath-Roy Chowdry v. Rookea Begum 2, was cited 
in support of this view, but, as I have endeavoured to show, their 
Lordships laid down no such proposition in that case, and indeed ` 
their observations. point the other way. Further I do not see how 
Ram Coomar Sen v. Prosunno Coomar Sein 1, is to be reconciled 
with the subsequent decision of the House of Lords in Pugh v. 
Heath 8 already referred to. As regards Sheowmber Sahoo v. 
Bhowaneedeen Kulwar +a decision of the year 1870 which was also 
cited, it is stated in the very brief judgment that the possession of 
the third party was adverse to the mortgagee but the facts are not 
set out. If this case proceeded on the authority of Ram Goo- 
mar Sein v. Prosunno Coomar Sein itis open to the same 
observations. Karan Singh v. Bakar Ali Khan, 5 the case on 


which most reliance is placed in Ramasawmi Chetty v.. Ponna 


Padayachi ë and Bireshwar Samanta v. Priya Sakhi Debi 7 was 
decided under the Limitation Act of 1871 which by Article 132 
in suits for money charged on immovable property allowed twelve 
years from the date of the money being due, and by Article 135 in 
suits instituted in a Court not established by Royal Charter. by.a 
mortgagee for possession of immovable property mortgaged 
allowed twelve years from the time when the mortgagee was first- 
entitled to possession, and by Article 145 in suits for possession of 
immovable property or any interest therein not otherwise speci- 
ally provided for “allowed twelve years from the time when the 
possession of the defendant or of some person through whom he 
claims became adverse to the mortgagee.” The judgments of the 
Allahabad High Court before whom the case of Karan Singh v. 
Bakar Ali Khan 5 came on appeal and letters patent appeal have 
not been reported but the learned Judges who made the reference ` 
to the Full Bench in Raj Nath v. Narain Das 8, state that they 
examined the records of this case and that the five Judges of the 





1, (1864) I. W. R. 875. . 2. (1859) 7M. 1. Aat p. 831. 
3. (1882) 7 A. C. 235. 4, (1870) 2N. W. P. H. C. R. 223. 
5, (1883) L. L. R. 5 All. 1. - 6. (1915) I. L. R. 36 M. 97. 


7. (1915) 28 I, 0. 917. 8. (1914) I. L. R. 86 All, 587. 
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Allahabad Court before whom the case came seem to have been 
of opinion that twelve years adverse possession would bar a suit 


in a simple mortgage, and seem to have attached no importance “aha 


to the fact that the mortgagee had not been entitled to possession 
of the property ; and that they also seem to have.thought that 
‘Article 145 and not Article 132 was the article applicable. The 
language of Article 145 as to the class of’ suits it covers is much 
the same as that of Section I Article 12 of the Act of 1859, and 
according to the decisions already ‘referred’ was’ wide enough to 
cover a suit for sale ; butthis was only the residuary article, and, 
if the claims of Article 182 had been urged at the bar they must 
hawe been dealt with in the judgment. “The contest'in the High 
Court ‘was as to whether the possession bythe Collector had been 
adverse to the plaintiffs. The majority’held that it: had not ‘and 
. their Lordships agreeing with‘them on‘this' point dismissed ‘the 
suit without calling on the other side. The only other’ point taken 
by the appellant was that it was for the plaintiff to show that he 
had been in “possession within ‘twelve years. As to this their 
Lordships observed in, effect that‘this was so under S, I’ Article 
12 of the Act of 1859 under which time ran.from ‘the date of the 
cause of action, but not so under : Article 145 of the Act of 1871 
under which the time ran from the date ‘when the possession be- 
. came adverse to the plaintiff. - Article 145 was apparently the 
article relied on for the appellant, and I do not think this observa- 
< tion can be taken as amounting” to a decision as to the ‘inapplica- 


bility of ‘Article 132. as the point was not taken and the -respon- 


dent who was not called on-had no occasion to-take it even if he 
, kad so. desired. Still less do I regard- it as a decision as to-the 
.inapplicability of Article 132-of the Act-of 1877 as interpreted by 
their Lordsips in Vasudeva Mudaliar v. Srinivasa Pillai’ 1, or of 
Article 132 of the ‘present Act to a suit for sale by a ‘mortgagee 
on & simple mortgage governed by the Transfer of Property: Act. 
-Further taking ‘Article 145 to have beén the article applica- 
ble, I think that on the finding that twelve years” adverse’ pòsses- 
sion had not ‘been proved, the question Whether such possessiön 
- if proved would have been adverse to the mortgagee though 
‘not entitled to possession-carinot be'consideréd to have been 


decided, as it does not appear to ‘have been raised and there was no | 
‘occasion or opportunity for the respondent to raise ‘it. "Moreover, 


1. (1907) I. È. R. 80 M. 426, s. c. iT iM. L. J. 444. 
87 : ak Ng ah 


fy 


3 


"Ny apuri 


Poania 
„n. Boi 
Ammani. 





The Chiet 
~ Justice, 


Sadasiva 
Aiyar, J. 


654 THE MADRAS LAW JOURNAL REPoRTs. [von xxix _ 


as was acutely pointed’ out by Munro, J., it is not clear that 
it arose on the facts, because the Collector took possession before 
that date of the mortgage sued on, and if his possession was 
held adverse to the mortgagee, the latter would have been clearly 
barred by twelve years’ adverse possession commencing before 
the date of the mortyage. 


I would answer the reference in the negative. 

Sadasiva Aiyar, J:—One of the reasons given for the deci- 
sion in the Full Bench case in Peria Aiya Ambalam v. Shan- 
mugasundaram.1, is that “where more than one inference may 
be drawn, that inference should not be drawn which - imputes a 
wrongful act to a person.” In that case, the mortgagee in posses- 
sion was ousted by a trespasser and it was held that the trespasser 
should not be imputed with an intention to injure the mortgagor 
also, if it could be helped. His trespass against the mortgagee 
was, no doubt, wrongful but (if I interpret the above passage 
correctly,) a further wrongful intention against the mortgagor also 
need not and should not ordinarily be imputed to the trespasser. 

That reason appears to me to be equally or rather a: fortiori 
applicable to acase where a trespasser, who dispossessed the 
mortgagor is pleading that his possession is adverse to the rights 
of a simple ‘mortgagee who is not entitled to possession of the 
mortgaged land. 

The question whether when ‘the simple mortgagee is not 


i entitled to possession, even a distinct notice by the'trespassér to 
that mortgagee that he (the trespasser) denies the mortgagee’s 


right could be treated as adverse possession of ‘the incorporeal 
rights of the mortgagee has a sort of indirect bearing on the 
question before us and was therefore argued by the appellants’ 
learned Vakil (Mr. G. S. Ramachandra Aiyar). On ‘this point I 
have heard nothing which compels me to recede from the view 
expressed by me in Lakshmi Narayana Aiyar v. Ulagammal 2 


‘that it is very difficult to establish the claim of title by adverse 
“possession of an incorporeal right. With the greatest respect to 


certain obiter observations contra i in the judgment in Peria Aiya 
Ambalam v. Shanmugasundaram reported in 26 M.L.J. 140 et seg 


. L am unable to concur with them. Assuming that the Reman Law 


is different (See Nallamuthu Pillai v. Betha Nairkan 8, which was, 


1. (1918) 26 M. D. J. 140. 2. (1914) 28 M. L. J. 256. 
8. (1899) I. L. R. 28M. 87 ; s. c. 9 M. L. J. 258.” 


a 
As 
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however, a case. where the adverse possession began before the, date , coe 
of the mortgage) that rule of Roman Law was probably based (as. Bandi. 
pointed out ‘by. my, learned brother Srinivasa Aiyangar, J. in the . ' Boi . 


Judgment now. to be pronounced by him on the rights of a. Ammani, 


_ Simple mortgagee under the Roman Law to get possession of the ` Aiya J” 
‘hypotheca after the money became due by expiry of the time ~- i 
fixed for payment, If, however, it is otherwise it does not then 
seem to me to be such an equitable rule, as ought, to.be followed., 
by Indian Courts, having regard | to the fact that the English 
Statute Law has deliberately laid, down the opposite rule, even | 
though a mortgagee under the English form of mortgage obtains ` l 
the legal ownership of the mortgaged property unlike an Indian . 
mortgagee. z 

If some tangible benefit (periodical or other wise suoh as the 
right, to. receive rents and profits though not to get physical , 
possession) is derivable by the owner of an incorporeal right - 
and if he is prevented by the trespasser from getting that. 
benefit and if the trespasser obtains. that benefit, himself, a, 
dispossession of such incorporeal | right is conceivable (See, 
Venkataramanachari v. Thirunaranachari 1) but not in other. 
cases, - L therefore adhere to the views. expressed by. Napier, J.. 
and myself in Venkata Krishna “Moorthi v. Bheemakka 2, and I 
willingly follow the very carefull y considered judgment (if I 
may respectfully say so) in Parthasarthy Naicken y. Lakshmana 
Naicker 8, whose authority is endorsed by the J udgment Just. 
now pronounced by my Lord ‘answering, the ‘reference in the, 
negative., f 

Srinivasa Aiyangar, J.:—I think- on principle the question . Srinivasa 
under. reference admits. only of one answer, t. €, in the. negative. f yanes; i 
The rights of'a simple mortgagee of immovable, ‘property , are, 
now settled, by statute. He is not an owner’ „and is not entitled 
to possession of the mortgaged property. He has no claim, to - 
the produce or the rents and profits of ‘the property either before 
or after the mortgage money becomes due. A Simple , mortgage , 
does not vest any estate in the mortgagee. Ghose on mortgages 
page 76, IV Edition ; Papamma Rao v. Ramachendra 4, His 
only right is to cause the property to be sold through Court. “The 
mortgagor as owner is entitled to remain in possession and receive 


1. (1914) 2 D. W. 212 at 217: ~ (1914) 26 1. ©. 295 (18th October). ` 
8. (1910) I. G. R. 85 M. 981, - - NG F ; 


4. (1896) I. G. R. 19 M, 249 (P. O.) at 252, ; s. c. 6 M. L, J. 68. 
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the rents and profits of the land; he is not accountable for them 
or for the use he makes of his property to the mortgagee _ provided 
he does not’ commit waste so as to render the security insu- 
cient. The right of a simple | mortgagee is however a real right, 
and he is entitled to enforce his charge even against a purchaser | 
for value without notice., Except for a possible difference as 
regards their enforceability against purchasers for yalue without 
notice, there is no difference in their legal incidents between a 
simple mortgage and a charge. See observations of Krishna- 
swami Aiyar, J. in Balasubramania v.  Sivaguru 1. A suit by 
a simple mortgagee to enforce payment of the mortgage money, 
bya sale of the property is governed by Article 132 of the 
Limitation Act and he is entitled to bring such a suit within 
12 years after the motgage money had become due, (See 
Vasudeva Mudaliar v. Srinivasa Pillai 3. His right cannot 
be extinguished under S. 28 of the Limitation Act, though 
the bar of the remedy i in the case of a real Tight may have the, 
same effect as the extinction of the right itself. Ashe is not 
entitled to possession of any sort or kind of the mortgaged pro- 
perty, there can be no adverse possession against him. Can then 
his rights be affected by a trespasser taking possession of the 
mortgaged property ousting the mortgagor in possession ? If they 


‘aye, he must have a cause of, action against the trespasser. “Abdur 


Rahim, J. thinks he has. ' He says “that these two cases’ ’ (refer- 
ring to Ram Coomar Sien v. Pr OSUNNO Coomar Sein 8, and Sheo- 
umber Sahoo v. Bhowaneedeen Kulwar 4, make it clear that the 


. mortgagee is not without remedy against a trespasser taking pos- 


session of the mortgaged land, although it may be that he is not: 
entitled to possession under ‘his mortgage, and I myself do not see 
any valid reason why the mortgagee ‘should not be able under 
auch circumstances to protect his interests by proper proceedings.” 
Ramasami Chetti v. Ponna Padayachi 5, Lam unable to see 
what suit a simple mortgagee is entitled to bring to ‘protect 
his interests as against a trespasser, and there is no indication 
in the learned Judge’s judgment as to the nature of the proceed- 
ings by which he is to protect his interests. He obviously cannot 
bring ejectment against the trespasser and he certainly cannot 
bring a suit praying that possession be delivered to the mortgagor 


' 1. (1909) 21 MATA at 562 at 50B. - {2.2 (1907) LLB. 80 M. 426 [A 0. 0) 
3. (1864) 1 W.R. 375. ‘4. (1870) 2 NW. P, H.C 
5. (1916) L L. R. 86 M. 97 at 108. 
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as the mortgagor’s possession isnot in any sense for the benefit 
of the simple mortgagee. A simple suit for declaration of the. 
mortgagee’ s right when such a right i is denied by the trespasser 
may probably, be brought, bit that is a proceeding which’ the 
mortgagee is not bound to take, and a decree in sucha suit cannot 
save the rights of the mortgagee from becoming barred if other- 
wise they would be. The cases referred to by the learned Judge 
were cases where the mortgagee was entitled to possession either 
before or after the mortgage amount had become due, and it is 
i possible in those cases fon a mortgagee to bring ejectment against’ 
a trespasser. A squatter taking possession ‘of the mortgaged 
property may equally affect the interests of the mortgagee and 
the mortgagor’ where both of them are entitled to or are in 
possession of their respective interests in the property where such 
interests are capable of possession. Even incorporeal property 
may be capable of possession in law, but -such possession 


involves either’ actual possession of’ tangible property or the : 


reciept of -some tangible benefit therefrom. Such possession 


may also be protected by possessory remedies.’ It must also . 


be remembered that ‘the mortgagor does not hold posses- 
ion of the property on behalf of the mortgagee and the 
mortgagor is not charged with the ‘duty of protecting the 
interests of the mortgagee, as a trustee or: the Karnavan of 
a tarwad or the manager of a joint Hindu family is charged 
with the duty of protecting the interests of a cestui que trust 


or the junior members of the family. (See the observations ' 


of Sundara Aiyar, J., in Ambalavana Chetty v. Singaravelu 
Udayar 1. The mortgagor's laches or negligence should not 
affect the rights of the mortgagee, If, therefore, a simple mort- 
gagee has no cause of action against a trespasser, his rights should 
not be affected or be extinguished by the operation of any law of 
limitation. -It is true that a simple mortgagee may be entitled 
to- enforce ‘payment of the money due, by a sale of the property 
if the mortgage amount had become due; but that cause of 
action accrues to him owing to the default of the mortgagor and 
not on account of any act of the trespasser. If the mortgage. 
money had not become due, ke cannot institute a.suit to recover 
it though a trespasser may have taken possession of the mortgaged 


property and it would be most unreasonable to hold that the. 





1, (1912) M. W. N. ab 680. 
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mortgagee’s rights are extinguished by the, extinction of the. 


mortgagor's title by 12 years’ adverse possession before the, mort- 


gagee is in a position to protect kis rights. To adopt the language | 
of the Master of the Rolls in re Nisbet. and Potts’ Contract i, 
“unless and until the right of the mortgagee has been in some 
way infringed so that it becomes necessary for him to enforce — 
that right, there is no reason, either in principle or in fairness, 
why his right should be in any. way a fected. ”, Tsee no reason 
therefore for holding that the extinction ‘of the mortgagor’s title , 
by the adverse possession of a third party operates to extinguish 
the mortgagee’s right to enforce his charge, any . more than, eage- 
ments over the property. p 


Subramania Aiyar, J., however ‘seems to think that a a hypothe- 
cation right is liable to be affected by prescription, He says that 
“there can be no-doubt that such a right is liable. to be. affected - 
not only by lapse of time as between the creditor and the debtor, . 
but also by pogsession ‘of the hypothecated property held for the: 
required period by a third. ‘person on a claim inconsistent with the , 
rights of both the creditor and the debtor” and relies .on.some 
passages in Salkowski’s Roman Law, Mackledey’s Roman Law. 
and Hunters Roman Law. In the passage just quoted the learned 
Judge seems to assyme that a mere claim to hold property. free of. 
a charge could operate to extinguish such rights although the act: 
of possession by itself may not affect it. : If the trespasser’s-pos-, 
session: by itself could not affect the rights of the simple mortgagee- 
the assertion by.such trespasser could not possibly have any effect,- 


-As stated in Angell on Limitations “The principle on . which- the , 


statute of limitations is predicated is not that the party in whose. 
favour it is invoked has seb up an adverse claim forthe period. 
specified, but that such adverse claimed is accompanied by such. 
invasion ‘of the rights of the opposite party as to give. him a cause 
of action, which having failed to prosecute within the time limited: 
by law, he is presumed to have extinguished or.surrendered.: A` ` 
mere claiin of title unaccompanied by adverse possession, gives’ no 
right of action to the person against whom it is asserted- and ' 
consequently his rights are unaffected by statute.” (See SERRA 
on Limitations at page 398). 

In Roman Law there was, it seems,. in. akak use no dis-’ 
tincvion between a pignus and a hypotheca and in, hort forms of 





1. (1908) L. R., 1. Ch. at 402, 
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mortgage thé mortgagee was entitled to the possesssion of the 


mortgaged property. ‘In pignus the possession was given’ to the . 


mortgagee ‘at the time of ‘the transaction, while in hypothecation 
“the mortgagee was entitled to obtain possession after the debt 
became due. Hunter’s Roman Law pages 436 and 447 (Remedies), 
‘Salkowski’s Roman Law at page 485 and Mackledeys Roman 
Law at page 285. It is instructive to note that. Lord Hobhouse 
thought that except for long practice ‘and ‘the Transfer’ of Pro- 
perty Act, it-might be reasonably argued that a simple morgagee 


in India ‘was entitle to usufrucimary possession under the terms 


of his contract. (Papamma Rao v. Ramachandra 1.) 
Are we then compelled tò answer ‘the question in the afirma- 
tive by any authority binding on us? Reliance was-placed on’ the 
decisions of the Privy Council in Prannath Roy Chowdry v. 
Rookia Begum 2, and Karan Singh v. Bakar Ali Khan 8. The 
plaintiff in the case reported in Primnath Roy Chowdry xw. 
Rookea Begum 2 had obtained a mortgage by conditional sale 
from the owner and had instituted proceedings to foreclose the 
mortgage under Regulation XVII of 1806. After obtaining a 
foreclosure order he brought a suit to recover possession of the 
properties, as owner against the defendant who was in possession 
claiming under a purchase from the-mortgagor which however 


was not ‘proved or admitted in the case.. The ‘question was ' 


whether the-plaintiff had validly foreclosed the mortgage by condi- 


tional. sale so as to enable kim to bring ejectment as owner. | 


The proceedings for foreclosure were taken more than 12 years 
< after the expiry of the term for the repayment of the mortgage 
f money. Under Bengal Regulation III of 1793 a suit was barred 
“ where the cause of action shall have arisen ‘12 years before any 
_ suit shall have been commenced on account of it.” In discussing 
the question whether the plaintiff was entitled to bring a suit for 
foreclosure after the expiry of 12 years, their: Lordships pointed 
out that a suit for foreclosure against the mortgagor. or. against 
persons claiming in privity with the mortgagor may not be barred, 
while a suit for possession against a'stranger.who claimed to hold 
the ‘property free of any’ mortgage may be barred. But their 
Lordships do not say that the mortgagee’s right. may be barred 
by the possession of an adverse claimant, even’ if the mortgagee’s 
right to possession had not accrued, or where the mortgagee was 


1. (1896):1. L. R. 19 M.at 264. ` 2. (1859)-7 M. I. A. 828. 
8. (1882) I. L. R. 6A. 1, 
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not entitled to-possession at- all. On the other hand, in the case 


"in Anundo Moyes Dossee v. Dhonendro Chander Mookerjee 1, 1, ‘their 


"Lordships say “if the title of the mortgagee to enter. by reason of a 
default having occurred before, -had accrued, and if the. purchaser 
under such a title, ¢.e., as purchaser at an execution sale, had been 
‘in possession for calves years, believing. himself to, be the bona 
fide owner, under a claim to the ownership of the property, and 


- not being in possession in any way as mortgagor or under the 


mortgagor, they are of opinion that the suit to disturb the posses- 


_ sion of such a purchaser ought to be brought within the twelve 


years 1.tcr the commencement of his possession.” .That I think 


..conclusively shows that a mortgagee who had-no right to enter 


Was not affected’ by any adverse possession. 


In Karan Singh v. Bakar Ali: Khan 2, the plaintiff a ‘simple 
mortgagee sued to enforce his charge.” The mortgages were exe- 
cuted in the year 1862 on behalf of the daughter’s sons of’. the 
last male owner. The property was in the possession of his 
widow. till the end of 1860. It appears that on the death of the 


- widow disputes arose as to the title to the property between the 


- defendant Karan Singh and the daughter's sons of the last male 


~ owner, each claiming the property as his.- Neither party was in 


possession, thé Collector having taken possession of the property 


` in 1861 soon after the death of the widow to secure the Govern- 
- ment Revenue pending the settlement of the disputes between the 
-rival claimants. The mortgages were executed in January and 
‘October of 1862 on behalf of the daughter's sons when they were 
“mot in possession of the property and before the disputes as to 
- tifle-were settled. In 1863 by an award the title of the defen- 


dant, Karan Singh -was established against the daughters 
gons-in a proceeding to -which the mortgagee was not a 
- party and ‘the Collector handed - -over ~posséssion of the pro- 
perty to Karan Singh and also paid him the income of 
‘the estate in his hands, The plaintiff’ brought the suit- in 


- July 1874 and the defendant pleaded that he had been in 


adverse possession for the statutory period of 12’ years from the 
‘year 1861 treating the possession of the Collector as his possession. 
If the defendant’s contention was correct it is obvious that 
thé mortgagee would not be entitled to sue to enforce kis mort- 
gages as the effect of the defendant’s possession would have. been 


1. (1871) 14 M. I. A. 101 at 111. 2. (1882) LLL. BAL 1l; 8.0 9 I, A. 99. 
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to extinguish the title of the mortgagor from the year 1861, . 


Rajah of Venkatagiri v: Isakapalli Subbiah t; anà Nand Kumar 
Doobey v. Ajodhya Sahu 3.’ The sole question in the case therefore 
was whether the defendant. was in adverse possession ‘from 
1861. When their Lordships speak of the possession of the 
plaintiff or of the possession of the defendant adverse to the 
plaintiff, they were, I think; referring to the mortgagor under- 
‘whom the plaintif claimed, as they speak of possession and adverse 
possession in 1861 before even the mortgages were executed. 
There is really no warrant for the inference that their Lord- 
ships assumed that a suit by a simple mortgagee to enforce his 
charge by sale was a suit’ for possession, that such a mortgagee 
was entitled to possession or that such a suit was governed by. 
Article 145 ‘of the Limitation Act of- 1871 corresponding’ to 
Article 144 of the Acts of 1877 and 1908. In the Act of 1859 
there was no special provision for suits ` by a mortgagee except 
. that in suits by a mortgagee to recover possession of the mort- 
_ gaged properties from the mortgagor -in Courts ` established by a 
Royal Charter the time when the cause of action arose was defined 
by 8.6. They were governed by Clause 12 of S. I and even 
a suit bya hypothecatee to enforce his charge was held tobe a 
suit for recovery. of an interest in immovable property and. the 
period of limitation was 12 years from the time. the cause of 


action arose. Swrwan Hussein v. Shahabzadah Golam Mahomed.®, - 


Chétti Goundan v. Sundaram Pillai 4, and Juneswar. Dass v. 
Mahabeer Singh 5. Sir Barnes Peacock is reported to have said 
that “if land is mortgaged as security for a loan, in addition 
to a covenant for the payment cf the money, the mortgagee may 
sue the mortgagor for a breach of the-covenant, and he may also 
bring an action of ejectment to recover the land mortgaged as a 
collateral security. It-appears to methat the charge upon the land 
created an equitable interest in the land, and that a suit brought to 
enforce that charge is in substancé and in effect a suit for the re- 
covery of that interest” see page 174in 9 W. R, A simple mortgagee 
under the Transfer of Property Act can neither -bring -ejectment 
to recover the land mortgaged, nor can it-be said that his right is an 
equitable interest. As pointed out by Seton Karr, J. in the-same 
case it must be admitted that the language of the article was not 


1. LD. R. 26 M.at 417; ` 2) (1911) 14 O. L. J. 292 at 298. 
8. (1867) 9 W. R. 170. 4. (1864) 2 M. H. C. R. 51. 
5. (1876) I. L, R. 1 C. 168. (P. C.) 


88 : 
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quite appropriate as applied to a suit to enforce a charge by sale,- 
Clause 12 was however applicable whether the suit was against, 
the mortgagor or persons claiming under him or against a tres- 
passer in possession. When the Act of 1859 was repealed and 
the Act of 1871 passed, a special article was enacted in respect of 
suits to enforce payment of money charged in land viz., Article 
132, Article 149 in respect of suits in the Chartered High Courts 
to recover possession of the mortgaged property from the mort- 
gagor, and Article 135 for similar suits in Moffusil Courts but the 
words “from the mortgagor ” are omitted. It has been held that 
Article 135 applies to suits for possession against both mortgagors 
and strangers, Surnomoyee Dasi v. Srinath Das 1. There was 
no special article as regards suits for foreclosure; (that was first 
introduced in the Act of 1877 Article 147). Clause 12 was re-en- 
acted as Article 145, but with a change in the wording. Instead | 
of the words ‘for the recovery of the words ‘for possession of 
were substituted which are even less appropriate to a suit for sale. 
It is admitted that Article 132 of the Act of 1871 was applicable 
to suits by a simple mortgagee instituted against the mortgagors 
or persons claiming under them to enforce the charge’ by sale of 
the mortgaged property, and the Privy Council in Vasudeva 
Mudaliar v. Srinivasa Pillai 2 say that it was perfectly settled ` 
that such suits. were governed by that article. The Privy Council 
in.the above case make no distinction whatever between suits 
against mortgagors and against strangers in possession of the 
mortgaged property and the language of the article does not warrant 
any such distinction. But we are asked to infer that their Lord- 
ships in the case in Koran Singh v. Bakar Ali 3, assumed without 
question or discussion that such a suit was not governed by Article 
132, but was a suit for possession against a stranger in possession 
of immovable property governed solely by the residuary Article 
145, that they assumed unnecessarily a metaphysical possession 
in the simple mortgagee and that he was affected by a vicarious 
bar. I decline to draw any such inference. The Privy Council ` 
characterised Act XIV of 1859 as an inartificially drawn statute 
and the later Act of 1871 as a “more carefully drawn statute, ” 
(See Maharana Futtehsangji Jaswantsanit v. Dessai Kullidnraiji 


- Hekoomutra.ii $, and Delhi and London Bank Limited v. 


1. (1886) I. L. R. 12 0. 614 at 620. 
2. (1907) I. L. R. 30 M. 426 at 488. 8. (1882) I. L. RSA, - 
4. (1878) 21 W. R. 178. P. C.) 
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Orchard 1, It seems to me that the -Legislature in 1871, specially- 


enacted Article 132, for all suits by simple mortgagee to enforce 
the payment of money charged by sale of the property mortgaged 
instead'of leaving some suits to be governed by that article and 
others by Article 145. 

It is unnecessary to deal with the other cases as they are 
reviewed by Munro J. in Parthasarathy Naiken v. Lakshmana 
Naicker 2, and Karamat Hossain J. in Nandan Singh v. 
Jumman 8, 

In England the matter is settled by statute. I may however 
refer to a passage in the judgment of Farwell J. in the case of 
Re Nisbet and Pott’s Contract in the first Court wherein he holds 
that a charge on the property can be enforced against a trespasser 
who acquired a title to the property by adverse possession (1905) 
1 Chancery at page 397. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Napier. 


Ramakrishna Pillai - 1. Appellant® (Plaintiff.) 
v. : i : i 
Muthuperumal Pillai and others ... Respondents (Defendants 


Nos. 1 to 21 and 28 to 40, 
42 and 43 and L. Bs. 
of the 14th and 30th 
_respondents.) 

Civil Procedure Code, O. 41 R. 1—Civil Rules of Practice R. 49—Production of 
printed copy of judgment—Necessity for—Rule ultra vires under Civil Procedure 
Code of 1883—Not under Civil Procedure Code of 1908—Civil Procedure Code, 
8. 157—Effect of —Not validated by. 

Per Sadasiva Atyar, J.-~Rule 49,0f the Civil Rules of Practice requires the pro- 
duction of a printed copy of the judgment appealed against along with the appeal 
memorandum when the judgment contains more than 700 words but having regard 
to: 8. 652 Civil Procedure Code ‘of 1882, that rule being inconsistent with 5. 641 
was wléra vires of the High Court and though under S. 122 and 128 of the present 


Civil Procedure Code, the High Court has power to enact rules inconsistent with . 


the rules in the Code, S. 157 has not the effect of validating the rule which was 
ultra vires at the time of its enactment. R 

Per Napier, J. —Rule 49 of the Civil Rules of Practice does not forbid the 
filing of a certified copy even when the judgment contains more than 700 words, as 


such filing a certified copy is sufficient compliance with O. 41 R. 1 and the appeal 
is validly presented for purposes of limitation. 


* L, P. A. No. 16 of 1918. -Gth September 1915. 
1. (1877) I. L. R. 8 C. 47. (P. 0) 2. (1910) I. L. R. 85M, p. 281. 
8, (1912) I. LR. 84 A. 640. 
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Appeal under Clatise 15 of the Letters Patent against the 
judgment of the Hon'ble Mr. Justice Sankaran Nair in Second 
Appeal No. 868 of 1912, preferred against the decree -of the Dis- 
trict Court of Tinnevelly in Appeal Suit No.——of 1911 (Original 
Suit No, 202 of 1911 onthe file of the Court of the. Addl. District 
Munsif of Tinnevelly.). 


[The facts are sufficiently -stated in Mr. Justice Napier g 
Judgment.] 


C. 5. Venkatachariar for Appellant. 

M. D. Devadoss for Respondent. 

The Court delivered the following | AN 

Judgments :—Sadasiva Aiyar, J:—Under the Old Civil 
Procedure Code, 8. 652, the High Court had power to maké rules 
to regulate the procedure in the mofussil courts only so far as 
such rules were consistent with that code. 

S. 541 of the old Code made it compulsory on the appellant 
to produce a copy of the decree and a copy of the judgment (the 
latter unless dispensed with by the Appellate Court) along with 
the memorandum of appeal. Iam inclined to hold that it is not 
consistent with that section to make any rule imposing a. further 
obligation on the appellant that the copy which he produces 
should be a printed copy. In Madurai Pillai v. T. Muthu 
Chetty 1, a Full Bench of this Court held that where a rule 
abridges a substantive right granted by the statute, such a rule is 
ultra vires, unless the statute itself empowers the rule-making 
authority to alter the provisions in the statute. In that case, the 
substantive right in question was a right to have a trial by a Full 
Bench of the Presidency Smal! Cause Court. The right to appeal 
which is the right in question i in the present case is clearly no 
less a substantive right. Å 

Rule 49 of.the Civil Rules of Practice was passed i in pur- 
suance Of the powers given to the High Court by the old Civil 
Procedure Code. Though that rule does .not expressly state that 


` the production of a printed copy with the memorandum of appeal. 


is compulsory where the judgment of the Lower Court is more ` 
than 700 words in length, the sentence occurring therein that “ in 
cases where the length of the judgment or order does not exceed 
700 words, the production of a printed copy is not compulsory *’ 
seems to me to enact by an implication that such production is com- 


pulsory in the case of a judgment or order exceeding 700" words. 
1. (914) 1D. W. 173, Ce ae 
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Taking it then that Rule 49 when it was passed, was ultra 
vires, we have to consider the effect of 8. 157 of the present Civil 
Procedure Code which enacts, among other things, that rules made 
under the former Code of tae Civil Procedure shall, so far as 
they are consistent with the present Code of 1908, have the 
same force and effect as if they had been made under the 
“present code, Under the new code, the power of the High Court 

to make rules is governed by S. 122 and 128. The difference 
between the old S. 652 and the new S, 122 and 128 so far as 
this question is concerned is that while under S. 122 the rules 
had to be consistent with al: the provisions of the old code, the 
new S, 122 and 148 empower the High Court to annul, alter or 
add to all or any of the rules framed in the first schedule attached 
to the new code. S. 541 of the old code relating to the presenta- 
. tion of the appeal corresponds to O. 41 R. 1 in the first schedule 
of the new code and hence the provision in O. 41, R. 1 about 
producing a copy of the judgment might, (according to Ss. 122 
and 128) be validly changed by a rule of the High Court requiring 
a printed copy instead of an ordinary certified copy. Thus Rule 
49 of the Civil Rules of Pract-ce, if it can be treated by virtue of 
S. 157 to be a rule passed uncer the new code would be a valid 
rule. But does S. 157 continue the rules passed under the 
repeated enactment even though those rules were beyond the 
powers given to the High Court by the repealed enactment? In 
other words, are the rules, purporting to be framed under the old 
code but beyond the powers given thereby, within the meaning 
of the-expression ‘rules made’ under any code of civil procedure’ 
occurring in S. 157 of the new code? Does not the word ‘ made’ 
mean ‘validly made.” In re tae District Munsif of Tirwvalur 1, 
the converse proposition was upheld, namely, that rules made 
under the old Civil Procedure Code, though inconsistent with an 
Order of the Civil Procedure Code, remained in force until new 
rules were framed under the new Civil Procedure Code. ButI do 
not think that that ruling helps us much in the decision of the 
“question whether rules which were invalidly framed under the old 
code become valid if consistent with the new code. Iam inclined 
to hold that rules which thouga purporting to be made under the 
old code were beyond the powers given by the old code do not 
become valid by reason of tha fact that, if they had been made 





1. (1918) L L. B. 87 M. 17. 
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Ramakrishna under the new code, they would be valid. I think the expression 


Filiai ‘rule made' in S. 157 must mean rules properly and validly made, 
Muthu- in other words made with jurisdiction by the proper authority. 
ina In the result and for the reasons above given, I would allow- 
Sadasiva - the appeal and direct the District Judge to hear the appeal pre- 


Aiyar,J. . ferred to his court the appeal having been properly presented 
within the limitation period along with a certified copy of the 
judgment of the Court of First Instance; though that copy was 
not a printed copy. Costs hitherto will abide. 


Napier, J—The. District Judge has dismissed this appeal 
holding that it is out of time and declining to extend-the period 
under S. 5 of the Limitation Act. It is common ground that if 
the manuscript copy of the judgment of the Lower Court supplied 
by the Court and certified correct and filed in the Appellate Court 
can be used, the appeal would be in time, The District Judge has 
held that the judgment being over 700 words and not being printed 
it cannot be used as its use is forbidden by the civil rules of Practice, 
1905, R. 49, and this view is upheld by the learned judge of this 
Court before whom the second appeal came in for hearing under 
O. 41 R. 11. The appeal is filed under O. 41, R. 1 which Tes 
quires that the memorandum shall be accompanied by a copy of the 
decree and (unless dispensed with by the Court) of the judgment 
on which it is founded. If Ir thought that R. 49 of the Civil 
Rules of Practice had ‘the efect contended for, I should think it 

- necessary to consider whether so long as O. 41 (1) remains in 
its present form the rulé was not ultra vires but I am of opinion 
that the rule has not that efect. It is true that the rule says 
in cases waere the length of the judgment does not exceed 700 
words, the production of a printed copy is not compulsory. The 
word ‘produced’ is not to be found in the Code in this connection 
and thouga it may ba baken to mean produced for the purpose of 
“an appeal, the rule does not make clear whether the production 
refers to. tas work of the copying department or the work of the 
appellaac. Still lesa does it say that only a printed copy can be 
- filed with the memorandum. of appeal. The rule itself is ‘a 
direction to’ the copying department and there is no rule that 
requires an intending appellant to apply specially for a copy for 
appeal purposes or forbids him to use a copy obtained for perusal 
for his appeal. Such a rule would properly appear in rules for 
procedure on appeal not among rules for copies of records, It 


Napier, J. 
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may be that the Court might refuse to take up an appeal until the 
appellant supplied it with a pzinted-copy, (I express no definite 
opinion on that point); but I am sitisfied that filing a certified 
copy with the memorandum isa compliance with-O. 41 (1) and is 
-not forbidden by the Civil Rules of Practice. I would therefore 
allow this appeal and direct the District Judge to take the case 
on his file under O. 41 R. 9. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice. Oldfield and Mr. Justice Sadasiva 


Aiyar. 
Kuthaledath Narayana Moothod and others ... Appellants (Plain- 
tiffs) 
è v. : . 
The Cochin Sircar represented by Mr, A. R. Respondent in all 
Banerjee, Dewan of Cochin now by Mr. (Defendant). 


J. W. Bhore-Dewan of Cochin. 
Civil Procedure Code 8. 86 —Rulin.g Chief—Suit against as trustee of temple in 


British India—Consent of Government—Necessity Lr of statement and’ 


pleading on nerits—Whether waiver. 

No suit can be maintained against a Buling Chief of a Native State evon in his 
capacity as the trustee of a temple situste in British India without the sanction 
required by S. 86 of the Code. 

Pleading on the merits after pleading privilege does not amount to waiver 
Chand Lal v. Awah Bin Umar Sultan 1 not followed. | 

, Appeals under Cl. 15 of the Letters Patent against the judg- 
ment of Mr. Justice Tyabji in €. R. P. Nos. 10 to 512 of .1912 
presented against the order of she court of the Subordinate Judge 
of South Malabar at Calicut in O. 8, Nos. 32, 40 and 26 of 1911. 


[For facts see 25 M. L. d. 621]. 

T. R. Ramachandra Aiyor for Appellant. 

O. V. Ananthakrishna Ajar for Heaendents: 4 

The Court delivered the following : : 

Judgments :—Oldfield, J :—The question in these appeals is 
whether His Highness the Rajah of Cochin was legitimately 
impleaded as a defendant in the connected suits in the absence of 
consent -by the Local Goverrment under 5, 86 Code - of Civil 
Procedure. < 


“Ti.P.A. 188 to 135 of 1918. 1ath July 1915. 
“1. (1896) LL.B. 21 B. 361, 
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It is urged firstly that the absence of such consent is im- 
material, because His Higness has waived his privilege, by proceed- 


- ing after pleading it, to plead also on the merits. 


I do not consider whether the course of his pleading did in 
fact amount to a waiver’ or not, because in my opinion the 
recognition ‘of cases of waiver, as excepted from the ordinary 
provision of international law as understood in England, cannot 
be imported into the clear language of the Indian Code. The 
contrary view was no doubt taken in Chandulal v. Awah Bin 
Umar Sultan 1. But with all respect I find the reasoning therein 
inconclusive and doubt whether the reference to the supposed 
intention of the legislature is permissible or if permissible, 
whether it is sufficiently comprehensive. 


Secondly it is argued that the suits are really against the ` 
Deity of the suit temple, represented by the Rajah, and that, as they 
are not against the Rajah himself, the section is inapplicable. 
Reference to the plaints however shows that the suits are for 
relief against the Rajah and others on the ground that the first men 
tioned has usurped the position of trustee and has used the power 
thus obtained to plaintiff's prejudice. The suits are, therefore, not 
against the Deity as represented by the Rajah. 


In these circumstances the appeals fail and must be dismissed 
with costs. . 


Sadasiva Aiyar, J:—I entirely agree with the judgment just 
now pronounced by my learned brother. Mr. Ramachandra Aiyar 
relied on certain obita dicta found in the judgments of the 
learned Chief Justice and Justice Seshagiri Aiyar in the case in 
Veeraraghava Aiyar v. Muga Sait 2; et seg for the proposition that 
that it is not enough merely to object to the jurisdiction to show 
that there was no voluntary submission by the defendant to the 
jurisdiction of the Court. The case of Parry & Co., v. Appasami 
Pillai 8, distinctly held otherwise. The learned Chief Justice guard- 
edly says that because there are two English cases Boissier v. 
Brockner 4, Guiard v. DeClermont and Donner 5, which hold that 
such mere objection is insufficient. Parry & Oo. v. Appasami 
Pillai 8, “is probably no longer law”. Seshagiri Aiyar, J. first says 





y 


1. (1896) I. L. R. 21 B. 851. 3. (1914) 27 M. L. J. 535. 
8. (1880) I: L. R. 2 M. 407. 4. (1889) 6 T, È R. 85. 
5) 30T. L. R, 511. 
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_ that he would hesitate to follow Parry œ Co. v. Appasami 1, 
owing to the decision of Cave, J. in the foreign case; the learned” 
Judge then says that “ the conditions of existence in this country” 
may not justify the application of the -principle- enunciated by 
‘Cave, J.” and finally says that it was “ unnecessary to decide” in 
that particular case “ which of the two” conflicting decisions (2:M. 
series or 6 T, L. R.) should be followed”. I am -prepared to 
follow Parry 4 Co. v. Appasami |, ag” it has not been overruled- 
and as the. reasoning therein seems to me sound and I am not 
prepared to follow the English cases contra, 


I agree that the appeals should be dismissed with costs. 


2 
—— ee t 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
` Present :—Mr. Justice Abdur Rahim and Mr. Justice Spencer. 
Rajam Aiyar Pu ... Appellant * (Petitioner _ 
M i i ; Assignee decree-holder). 
V. 


Anantharatnam Aiyar and others ...- Respondents (Defendants). 


C. P. Code O. XXI R. 2 cl. 1 & 2—Part payment within time uncertified— 
Execution application out of time—Period of Limitation if extended—Limitation 
Act 8. 20. 

A part payment made out of court within the period of limitation is sufficient to 
save a decree from the bar of limitation even if the payment is not certified before 
the expiry of the period of limitation. : 


Lakhi Narain v. Felamami Dasi 2 and C. R. P. 880; of 1914, followed. 
` Appeal against the order dated the 1st day of November 1913 


of the District Court of Trichinopoly in A. S. No. 1 of 1913 pre- | 


ferred against the order of the Court of the District Munsif of 
Kiulitalai in E. P. No. 522 of 1912 in O. S. No..677 of 1905. 


K. Narayanasami Aiyar ior T. Natesa Aiyar for Appellant.. 


`S. Varadachariar for Respondent. 

The Court delivered the following 

Judgment :—This appeal raises @ question of limitation. The 
Lower Courts have Held that the appellant’s petition for execution 


was barred and that the alleged-part payments which are. relied ` 
upon to save limitation though made within 3 years and would ~ 


. therefore be operative for that purpose did not have the desired 


A. AJA. O. No 18 of 1914. ... . a Ah October 1915. _ 
1, (1880) I. L. R. 2M. 407. - 2. (1914) 20 C. L. J. 181. 


“89 
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effect, because they were certified to the Court by the decree- 
holder more than three years after the date of the last application. 
The matter has to be construed with reference to S. 20 of the’ 
Limitation Act read along with O. 21 R. 3 of the Civil Procedure 
Code. §. 20 of the Limitation Act says that “debt” within 
the meaning of the section’ includes money payable under a 
decree or order of the Court. The learned pleader for the 
respondents has argued his client’s case on the basis that there. 
is no distinction to be drawn between decree and money pay- 
able under a decree of the Court. . For the purposes of this 
section it is rightly conceded that there is no period of limitation 
prescribed for certifying payment to Court by the decree holder ; 
but it is argued on behalf of the respondents that cl. 3 of R. 2 of 
O. 21 of the Civil Procedure Code which says that “a payment or- 
adjustment certified or recorded as aforesaid shall not be recog- 
nised by any Court executing the decree” should be construed to 
mean that the Court cannot recognise payments made within time 
if they were not certified before tke expiry of the period of limi- 
tation, that is 3 years. But it seems to us that the decree-holder 
not being tied down to any time for certifying payment to the 
Court, the necessary result must be that once the -certificate is 
made, the Court is bound to recognise the payments previously 
made and then section 20 of the Limitation Act comes in to save 
limitation. There is a conflict of decisions on the point. The 
Calcutta High Court takes the view which we have suggested in 
the case, Lakhi Narain-v. Felamant Dasi 1, and that ruling is 
followed in an unreported decision of Mr. Justice Sadasiva Aiyar 
in this Court in C. R. P. 880 of 1914, A different view has pre- 


_ vailed in the Allahabad High Court. See decisions in Gokul Chund 


v. Bhika 3, and Bhajan Lal v. Chandu Lal 3, and the decision in 
Amir Singh v. Chattar Singh 4. For the reasons which we have 
given we are inclined to agree with the decision-in Lakhi Narain 
v. Felamant Dasi 1, and of Mr, Justice Sadasiva Aiyar. 

The result will be that we allow the appeal and the case must 
be remitted to the Court of First Instance to ascertain whether 
the alleged part payments were actually made and whether the 
other provisions of S. 20 of the Limitation Act were complied 
with. Costs will follow the.result. 





i. (1914) 90 6. fi. 7. 131. 3. (1014) 12 A. L, J. 825, i 
a. (1914) 12 A. L. J. 387. 4, (1915) i8 A. L.J. 666. 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 


Presert:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Napier. : 


J. Sukbier ... Petitioner * (Candidate No. 15) 
. Us A 
M. Arbry Naidu _ se» Respondent (Candidate No. 7). 


Religious Endowments Act 8. 10—Appointment ‘of Commities member—Rule 
94, Civil Rul3s of Practice—No application to tai under 8. 10—C. P. C. 
§.115—No revision under. 

* Rule 94 of the Civil Rules of Practice as to taking evidence has no applica- 
tion to proceedings under 8. 10 o: the Religious Endowments Act taken by the 
District Court for the appointment o: a committee member. 

Per Saéasiva diyar, J.—No sevision under S. 115 O. P. O. lies Sgainat the 
order of the District Judge making an appointment under that section. 

Nature sf the proceedings under the section and remedies for abuse of power 
` considered. 


Petition under Ss, 115 sa 141 of Act V of 1908, praying the 
High Coart to revise the proceedings of the District Court of 
Madura in O. P. No. 256 of 1913. 


T.R. Ramachandra Aiyar for petitioner :—Shortly the case 


is this. The District Judge has appointed a member of the 
Devasthanam Committee under 5. 10 of the Religious Endow- 
ments Act, on an application, without taking any evidence. 
I submit that the present proceeding is an original petition 
and the Court has to come to its decision on the evidence taken 
by it, as in the case of suits. See Civil Rules of Practice (Madras) 
Rules 4 cl. (8) & (9) and 91. S. 141 of the Civil Procedure 
Code makes the procedure prescribed for a suit applicable to 
proceedings under the Rel. Endowments Act. In this case there 
was only a verified petition where the merits of the petitioner were 
set forth. Proceedings under Ss. 5, 10 and 18 of the Rel. Endow- 
ments Act have been held to be judicial proceedings. Gopala 
Ayyar y. Arunachellam Chetti 1, Vasudeva Aiyar v. The Devas- 
thanam Committee of Negapatam 2, Amdoo Myan v. Muhammad 
Davud Khan Bahadur 8, 

“ (Napier, J:—Proceecings under the Rel. Endowments Act 
are not under the ordinary civil jurisdiction, See Minakshi Naidu 
v. Subramanya £] ` 7 

* 3, R, P No. 871 of 1918, i 9th September 1915. 


1, (i902) I. L. B.26M.86. “`s 2, (1918) 25 M. L. J. 636. 
3. (1901) I. L. R, 24 M. 685; 6.0.18 M.L.J. 826. 4. (1887) LL.B. 11 M. 26, 
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Subbier | That case is not an authority for holding that they are not 
Abboy judicial proceedings at all, The cases above cited consider 
Naidu. Minakshi Naidu v. Subramanya afid hold that they are judicial pro+ 

ceedings. The Privy Council in Minakshi Naidw’s case 1 merely 
give a reason for the absence of a right of appeal. That case does 
not take away the revisional jurisdiction of the High Court. 

[Napier, J: What is the provision of law under which the 
High Court makes rules for regulating these proceedings.] 

Ss. 122 and 141 of the C. P. Code give the power to the 
High Court. See Amdoo Myan v. Muhammad Davud Khan 2 
which requires verification for applications under S. 18 of the 
Rel. Endowments Act. The present proceeding is a judicial pro- 
ceeding and since the order of the District Judge is not based on 
any evidence, ib ought to be set aside in revision, 

"S. Srinivasa Aiyangar (with K. Rajah) for the Respondent : 
Rule 94 of the Civil Rules of Practice does not lay down that every 
petition is to be heard and decided in the same way as asuit, 5. 141 
of the C.P. Code makes a reservation, “as far as it can be made appli- 

` cable.” Moreover proceedings under the Rel. Endowments Act ar. » 
not contemplated by the Rules; for App. I to the Civil Rules of Prac- 
tice makes it clear that the rules are made in pursuance of Acts 
giving a rule-making power to the High Court. The Rel. Endow- 
ments Act is not one of the Acts specified in App. I. It isa 
complete enactment and provides its own procedure. 

[Sadasivayar, J: §. 122 of the C. P. Code-gives the bone 
to the. High Court to make rules.] | 

. That power is confined to making rules under the sole, 

[Napier, J:. Ss. 141 and 142 C. P..Code read-together, 
give the power to the High Court. Cannot the High Court make 
rules under the Charter Act ?] 


This is not a.case within the appellate jurisdiction of the 
High Court. 

In Minakshi Naidu’'s case | the Privy, Council consider these 
proceedings as being outside the ordinary civil jurisdiction, The 
appointment under 5. 10 of the Rel. Endowments Act is a matter 
entirely.within the discretion of tke District Judge, not in his 
judicial capacity, but in his character as a persona designata. It 
is a grotesque application of S. 141 of the C.P. Code, to say thatan 
appointment under 5. 10 of the Rel. Endowments-Act can be made 
1. (1887) I. L. R..11 M. 26. 2. (1901) I. L.R. 84 M. 685; s.c: 11 M.L.J. 826. 


i 


= 
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only after evidence is gone inso. There are no two parties and 
there are no issues, as in the case of suits. There is no provision 
for the issue of notice to the other side and for taking evidence in 
the Rel. Endowments Act. So long as the jappointment does not 


violate the provisions-of S. 10 of the Act, there is no case for the - 


exercise of the High Court’s revisional jurisdiction” Amdoo Miyan 
v. Mahomed Davud Khan 1: Somasundara Mudaliar v. Vythi- 
linga Mudaliar 2. Vijiaraghcva Pillai, In re 8 Balaji Sakheram 
v. Merwanji *. In a case like this a revision ‘is. more objection? 
able than any appeal. Ghulam Khan v. Muhammad Hasan 5. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J:—This‘petition is snitte 
as a petition filed under botā Sections 115 and 141 of the Civil 
Procedure Code. S. 141 corresponds to the first paragraph of the 
old Section 647 and is as follows :—“ The procedure provided in 
this code in regard to suits shall be followed, as far as it can be 
made applicable, in all proceedings in any Court of Civil Jurisdic- 
tion. Mr. T. R. Ramachandra Aiyar who appeared for the 
petitioner admitted during tme course of the argument that this 


revision petition was not fied under both the Sections 115 and 


141 of the Civil Procedure Code, but only under S, 115 corres- 
ponding to old Section 622 end that Section 141 ought to have 
appeared in the third ground of the memorandum of Civil 
Revision Petition and not in the title of the petition, The 
memorandum contains anotner mistake, As corrected, or rather 
fully expanded, the third ground, according to the contention 
of Mr. T. R. Ramachandraier would be as follows: “The 
“ District Judge acted -with material irregulatity “in not’ dis~ 
posing of the’ original pesition before him in accordance with 
the provisions of Section 141 of the Civil Procedure Code and 
according to R: 94 of the Civil Rules of Practice framed by the 
High Court under. paragraph 2 of 8. 652 of the old Civil 
Procedure Code corresponding to S: 122 of the new Civil Proce- 
dure Còde.” Ido not think if is necessary to consider R. 94 
of the Civil Rules of Prectice as that rule, if it goes beyond 
Section 141, is ultra vires and so far as it is in confirmity 
with it, ib is unnecessary. While Section 141 contains the 


= words “as far asit can be made applicable, ” these words _ 


, (1901); LL. R, 24 M. 68E. (1886) I. L. R. 19 M. 286. 
8 (1914) I. L. R. 88 M. 581; 27 M. L. F 327 
- (1895) I. L-R. 21 B. 279 5. (1902) I. L. R. 29 0. 167, 
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are omitted in R, 94 of the Civil Rules of Practice. But such 
omission cannot make the procedure in regard to suits applicable 
in their entirety to all original petitions, if by the very nature of 
such petitions, portions of the procedure relating to suits cannot 


<. be made applicable to such petitions, . It was on this ground-that 


in a foot-note case in Amdoo Miyan v. Muhammad Daoud Khan 
Bahadur 1, Subramania Aiyar and Davies, JJ. held that in respect 
of an application under S. 18 of the Religious Endowments Act, 
the ordinary procedure in suits as to giving notice to the other 
side and to taking evidence before deciding the case had no appli« 
cation notwithstanding the terms of 8, 647, of the old Civil Pro- 
cedure Code (corresponding to present Section 141), So in the 
foot-note case in Venkateswara in re %, a Full Bench of five 
Judges held that notwithstanding S. 647, no appeal lay 
against an order passed under 8.18 of the Religious Endow- 
ments Act. I therefore agree with my léarned brother that 
the nature of the application under 8. 10 of the Religious 
Endowments Act invoking the District Judge’s power of appoint- 
ment to the vacancy of a member of the Devasthanam Committee 
makes that part of the procedure in the trial of suits which relates 


‘to the taking of evidence by the Court not obligatory on the 


District Judge, though there is nothing, of course, to prevent his 
taking such evidence. I am further of opinion for the. same rea- 
sons as were given in the foot-note case in Venkateswara in re 4 
that not only are the provisions of the Civil Procedure Code as to 
an appeal inapplicable to an order passed under S; 10 of the 
Religious Endowments Act, but the provisions by way of revision 
are also inapplicable. In the Privy Council case in Minakshi v. 
Subi amanya 8, their Lordships treat Sections 14 to 20 of the Act 
as standing on a somewhat different footing from $S.. 10, and 
while the proceedings of the Court under Ss. 14 to 20 are treated 
as coming within the ordinary Civil J urisdiction of the District . 
Court, an order of appointment under S, 10 is treated as outside 
the ordinary Civil Jurisdiction, Hence the appointment order 
under $. 10 is much more informal than the decision given under 
any of the Sections 14 to 20, In the case in Somasundara. 
Mudaliar v. Vythialinga Mudaliar * the question whether the 
High Court could interfere under S, 622 of the old Civil Procedure 








1, (1901) I. L. R, 24 M. 685 at 687. 2. (1886) I. L. R. 10 M. 98. 
8. (1867) 1L-L.R. 11M. 26 at 34. 4. (1866) 1.L.R. 19 M. 285; s.c, 6 M.L.J. 69, 
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Code with an order‘under S, 5 of the Act XX of 1868 appointing 
a temporary manager seems rot to have been argued and was not 
considered in the judgment. As the petition in revision was dis- 


missed on the merits, that case cannot be treated as an authority. 


for the proposition that the High Court had jurisdiction to inter- 
fere in revision under S. 622 with an order passed under S. 5. 

As regards the-case in Gopala Aiyar v. Arunachellam Chetty 1 
the preliminary objection seems to have been taken in that case 
that no revision lay, but that was overruled. It was the decision 
of a single Judge, and though entitled to the greatest respect, it is 
not binding on us, especially as even on the merits interference in 
revision was refused in that case also. 

Coming to the case in Vasudeva Aiyar v. The Devasthanam 

‘Committee of Negapatam 2 spart from the fact that that decision 
is now under appeal tothe >rivy Council, the order revised in 
that case under S. 115 ccrresponding to old S. 622 was not 
an order of appointment by the District Judge under S. 10 of 
Act XX of 1863, but was an order passed by him accepting the 
result of an election held invalidly by the temple committee. Such 
acceptance being treated as entitling the elected person to be a 
committee member. Mr. T. R. Ramachandra Aiyar, however, 
argued that ifthe High Court has no jurisdiction to interfere with 
an appointment under §. 10, grave injustice might result as the 
District Judge might appoini a European or Christian gentleman 
as the member of a committee of a Hindu Devastanam. “He even 
went so far as to say that a popular religious rebellion might be 
the result of such an appcintment and: that hence a power of 
revision is necessary in the High Court. I do not intend to deny 

“the ‘right of the learned vakil to put kis case as strongly as 
possible, but one might venture to doubt whether, when there 
was not the slightest inclination on the part of the ordinary 
Hindu public to raise ary objection to the control of the 
secular affairs and even festivals of Hindu Devasthanams by 
European gentlemen who were members of Revenue Boards and 
Collectors till Christian missionary agitation brought about the 
Withdrawal from such management, (the Hindu public on the other 
hand, being satisfied and even gratified with such official control), 

the appointment of one of the several members of a temple come 
mittee by the District Judge who has the best means of knowing the 


1. (1903) I. L. R. 26 M. 8& 2. (1918) 26 M. L. J. 586, 


Subbier 
to 
Abboy 
Neidin 


Sadasiva 
Aiyar, J. 


‘Subbier 


;, Abboy 
ON aida. 


` Badasiva 


Alyar, J. 


676 THE MADRAS LAW JOURNAL REPORTS, .[VOL. XXIX 


local opinions and feelings) of a Huropsan (Official or even non: 
official) known for his tolerance and sympathy could lead to such 
dire results as predicted by Mr. Ramachandraier, notwithstanding 
thie existence of a very few persons here and there in all countries 
(whether religious .persons or irreligious persons) who- entertain 
an unreasoning hatred (as opposed to. the common mild dishke) 
of everything and every body foreign. But unless a District, Judge 
was phenoinenally ignorant of law or perverse, the question as to 
what isto be done if a Christian actively hostile to the Hindu 
Religion is appointed cannot arise as Section 8 of the Act XX of 
1863 clearly provides that “the members of the said committee 
shall be appointed from among persons professing the religion for 
the purpose of which the mosque, temple, etc., was founded or is 
maintained and though that section relates to the first appoint- 
ment of committee members by the Local Government after the 
passing of the Act, the clear intention of the Act seems to be that 
when vacancies are filled up under S. 10, the qualification for mem- 
bership prescribed in S. 8 will continue to apply. If against the 
clear intention of the Act as signified by 8. 8, the District Judge 
appoints a bigoted Christian gentleman to fill a vanancy their Lord- 
ships suggest in Minakshi v. Subramanya 1 that it may be that the 
person so improperly appointed “ could be removed by proceedings 
equivalent to proceedings by guo warranto in England.” It may be 
that an injunction suit might also lie. _But I might put another 
case which is far more likely to occur, namely, the District Judge 
might appoint a very bigoted Vaishnavite as a Committee mem- 
ber for a Saivite temple or a very bigoted Tengalai sectarian for a 
Vadagalai Devasthanam. We know that sectarians of the same | 
religion sometimes hate each other more than they hate in alien 
religionist. It was this danger that this High Court wanted to 
prevent by their attempt at interference in the case in Minakshi 
v. Subramanya 1, Turner, C. J. and Muthusami Iyer, J. say (see 
page 29) that the order appointing Minakshi Naidu as committee 
member of the Madura Minakshi Sundareswarar Devasthanam 
(a Saivite institution) ought to be set aside- “ because he” (Mi- 
nakshi Naidu) “ has pronounced himself actively in favour of the 
cult of Vishnu.” But their Lordships of the Privy Council did 
not accept Mr. Doyne’s contention that a person “ very improper 
and unfit by reason of his religious qualification or moral conduct, 








1, (1887) I. L. R. 11 M. 26 ab 35. 
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might be appointed by the District Judge-and that there must be 
a right either by appeal against „the Judge's order or by suit or 
in some other way to remove the person so appointed.” In that 
case, no doubt, the question directly in point was whether there 
was aright of appeal against the order of appointment. But 
the reasons given by their Lordships to veto the right of appeal 
also apply in full force-to the right of interference by way of 
revision. If I understand the report of the arguments in that case 
rightly, Mr. Doyne who appeared against Minakshi Naidu before 
the Privy Council seems to have referred to the powers of the 
High Court under S. 622 (the revision section in the old Code) 
during the course of the argument as justifying the High Court’s 
interference with the District J udge’s order of appointment (see 
page 31) and though their Lordships do not refer to that section, 
they say generally that “there was an inherent incompetency in 
the High Court to deal with the question brought before it.” I 
would therefore dismiss the petition with costs. 


Napier, J:—This is a petition under Ss. 115 and 141 Civil 
Procedure Code to revise the proceedings of the District Judge of 
Madura making an appointment to filla vacancy in a temple 
committee, the ground for revision being an alleged material irre- 
gularity in the procedure of the Judge in that he did not proceed 
with the-case in accordance with R. 94 of - the Civil Rules of 
-Practice and also did not take evidence. It is common. ground 
that it is not the practice to apply R. 94 and that this procedure 
followed by the District Judge is the usual one and has never 
been challenged before. In reply, it is urged by Mr, S. Srinivasa 
Aiyengar that the High Court has no jurisdiction to interfere and 
that R. 94 does not apply to such proceedings as these. As to 
the right to revise there are certain reported cases of the exercise 
of this power Somasuntaram Mudaliar v. Vythialinga Mudaliar 1, 
Andoo Miyan v. Muhammad Dawud Khan Bahadur *, Gopala 
Aiyar v. Arunachellam Chetty 3, Vasudeva Aiyar v. Devasthanam 
Committee of Nagapatam 4, but Mr. S. Srinivasa Iyengar seeks to 
distinguish them on two seis of grounds namely (1) that proceed- 
. ings under Ss. 5 and 10 af the Act stand on a different footing to 
those under Ss, 14, 16 and 18, and (2) that where the court has 
interfered under the above sections it has been on a ‘preliminary 


1, (1886) I. L, R. 19 M. 285, a. (1901) I L. R 24 M. 685, 
8. (1909) I L. R. 26 M. €.. „4. (1918) 25 M. L. J, 586. 
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lega’ question giving rise to the exercise of the jurisdiction: 
For reasons that will appear later I feel the force of the first dis- 
tinction but I am unable to accept the latter and think that 
if we are to uphold hiscontention that no revision lies, we must 
hold that Somasundaram Mudaliar v. Vythialinga Madaliar 1 
Gopala Aiyar v. Arunachellam Chetti 2, and Vasudeva Aiyar 
v. The Devasthanam Committee of Negapatam 3 are wrongly 
decided. Mr. S. Srinivasa Aiyengar is quite prepared to argue 
that they are wrong relying on the decision of the Privy Council 
in Minakshi v. Subramanya t. I have to observe that in ‘each 
of the three cases Minakshi v, Subramanya 4, was relied on 
and in one case this point-was not taken and in the other 
two it was overruled by the Court. I desire to express no decided 
opinion on the point myself as I think that the petition fails on 
the second point, but I have the gravest doubts whether these 
proceedings are a “case” within the meaning of S. 115. In my 
view R. 94 is inapplicable to proceedings under S. 10 of the Act. 
These rules are made under the Civil Procedure Code, under a 
number of special Acts, and under all other powers of the High 
Court, The Religious Endowments Act is not one of the special 


‘Acts, for it contains no provision for the making of rules. 16 is 


sought however to find the power in S. 141 of the present Code, 
but to invoke the aid of that section we have to ascertaizi first 
whether the procedure in the Code can be made applicable. 
This must depend on the nature of the proceeding and the’ 
materials on which the order or decision is to be based. I do 
not think that R. 94 read with definitions in R. 4 (8), (9) carry 
us any further. It is urged that under the old rules there were no 
such definitions as appear in R.4 although both sets of rules 
were made under the same Code which contains 9. 647 in the 
same terms as S. 141 of this code and though: the rule making 
power existed under S. 652, and that therefore the necessity for 
an original petition could not have been insisted on prior to 1905: 
but this argument is hardly permissible as the High Court may 


- have intended to extend the scope of the rules in 1905. I think 


that what we have to decide is as stated above and that we must 
look at the Act in the light of the decision of the Privy Council 
to decide whether S. 141 makes the Code or any rule under the 








1 (1896) I. L. R. 19 M. 285 - 2. (1902) I. L. R. 26 M. 86, 
8. (1918) 25 M. L. J- 586. 4, (1887) l. L. R: 11 M, 26. 
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Code applicable to these proceedings. Now Minakshi Naidu’s 
‘case 1 clearly decides one thing, namely that there is no civil suit 
in proceedings under S. 10 end that the order is not a decree 
within the meaning of the Code of 1879 which first introduced 
the language now adopted with slight modification. The Privy 
Council dealing with the exersise of the powers under S. 10 calls 
it “the right of appointing a member of the committee’. This 
phrase seems to me-indicative of its nature. It is not a right to 
apply, nor a duty of the Court to appoint, and it is nota matter 
of “Ordinary Civil Jurisdiction.” These phrases used by the 
Privy Council seem to me to be inapt for judicial proceedings, 
Again the Privy Council clear_y identify the Court with the Judge, 
saying so in so many words. Then how is the right to be exer- 
cised. - It is “discretionary,” that may not carry the matter very 
-far : but it is to be exercised by “a person who has the best means 
of knowing the movements ‘ of local opinion and feeling,” If 
the Privy Council meant tkat the selection is to be made on 
these considerations the petition must obviously fail; for there 
can obviously be little use of sworn evidence when the Judge has 
to apply, what he could not use in ordinary proceedings, his own 
knowledge by hearsay repute or otherwise of local opinion and 
feeling. I venture very respectfully to say that this test is to be 
gathered from the terms of she section, The appointment is to 
be filled up primarily by election; failing that, by selection 
‘either by the Committee or by the Judge. Election and selection 
` by the committee are surely intended to procure the person most 
desirable according to local opinion and feeling, Again S. 8 lays 
down that the Committee members are to be appointed “as far 
as can be ascertained in accordance with the .general wishes of 
_ those interested.” It seems to me that these words are but re- 
produced in another form in the language of the Privy Council. 
No evidence is taken by the committee in selecting :—Why 
should evidence be taken by the Judge? No procedure is laid 
down for the committee and none for the Judge and yet the 
Legislature was careful to provide the procedure when dealing 
with arbitration under 5. 17 and sanction to sue under S. 18 
(vide also S. 14, power to drect special performance), For the 
above reasons Iam clear shat no part of the procedure in a suit 
is nn and that therefore S. 141 of the Civil Procedure 
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Code and the Rules of Practice do not affect these proceedings. 
We are not asked to interfere under the Charter Act and obviously 
when the Judge has as in this case carefully considered the rival 
claims such an application could not be contemplated by the peti- 
tioner. I would dismiss this petition with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction: ] l 
Present :—Mr. Justice Bakewell. 
Alamelammall ~ ... Plaintiff * 


and 


P. N. K. Suryaprakasaroya Mudaliar ... Defendant. 


Succession Act S. 187-—Suit for issue of probate but no grant of probate owing 
to non-payment of stanp—Legatec cannot establish title—Court Fees Act 1870 S. 4. 


Where on the application of the defendant for probate there was a fiat of the 
Judge for the issue of probate but the probate was not actually issued through 
the failure of the defendant to pay the requisite stamp duty, though the defendant 
entered upon the administration of the estate. 


Held, nevertheless, that there having been no grant of the probate within the 
meaning of S. 187 of the Succession Act, the plaintiff legatee under the will could 
not maintain an action for administration as against the defendant. 


The facts are fully stated in the J udgment. 


C. P. Ramaswamt Aiyar and N. Chandrasekhara Aiyar for 
Plaintiff. : 


V. V. Srinivasa Anga, for Delendant, 
The Court delivered the following 


Judgment :— The plaint in this suit alleges that the husband 
of the plaintiff ‘died in 1911 possessed of certain properties and 
having made a will appointing the defendant as his executor, who 
entered into possession and management of the properties im- 
‘mediately after the testator’s death but has taken no steps to 
obtain probate of the will. It alleges various acts of mis-manage- 
ment by the defendant and that the plaintiff is interested as the 
mother of the testator’s son, who died subsequently to the testator 
and to whose interest the plaintiff has succeeded as heir, The 
prayer of the plaint is that the defendant may be directed to 
apply for probate of the will, that he may be ordered to account 
for the administration of’ the estate of the deceased and the 





* 0, B, No. 64 of 1914. “28nd September 1915. 
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monies collected by him or that ought to have been collscted by 
him but for his wilful default or negligence, and that an account 
may be taken of the estate and the same be duly administered 
under the orders of this Court. 

It is stated that the defendant did apply for probate and that 
the fiat of the Judge was obtained upon his application, but that 
the actual grant has not been issued through the failure of the 
defendant to pay the stamp duty leviable under the Court Fees 
Act, 1870. The will is one to which the Probate and Adminis- 
tration Act and the Hindu Wills Act apply, and, therefore, the 
case is governed by S. 187 of the Indian Succession Act which 
applies to wills of Hindus under the Hindu Wills Act. In the first 
place, I think that the fiat af the Judge upon the defendant's 
petition can only be read as an order that probate shall issue to 
the petitioner upon his complying with tke statutory provisions 
and the rules of the Court. One of the statutory provisions with 
which the petitioner must comply is that he must bring in the 
necessary stamps. S. 4 of the Court Fees Act directs that no docu- 
ment of the kind specified in the schedules to the Act shall be 
received or furnished by any of the High Courts unless the pre- 
scribed fees have been paid. 

The decision of their Lordships of the Privy Council reported 
in Mungniram Marwari v. Gursahai Nand 1, is strongly relied 
upon by the learned vakil for the plaintiff as showing: that the 
order of the Court is sufficient without an issue of the actual 
grant. But it is clear from the observations of their Lordships 
at page 357 that they were interpreting a particular Act. Act XL 
of 1858—which was passed prior to the Court Fees Act of 1870— 
- and that they disregarded the latter Act in putting a construction 
upon the former. The decision may also be distinguished on the 
ground that in the present case there has been no actual order 
for the issue of probate; and also the point in that case was as to 


whether a minor had been properly represented or not and their - 


Lordships held that he was, as a matter of fact, represented in the 
proceedings and they refused to treat them as invalid merely, 
because the formal order had not been carried out. I do not in- 
tend to discuss the English cases which have been cited by the 
learned Vakil for the plaintiff. They relate to cases of executors 
de son tort in which the Court has evidently strained its powers 


in order to prevent misapplication of the assets of a testator. I 
1. (1889) I. L..R. 17 O. 847 (P. O.). 
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“do not think that it is useful to refer to cases-decided under a 
‘totally different system from that which obtains in n India and 
‘under statutes different in wording, 

The term “ probate ” is defined in S. 3 of the Probate And 
Administration Act as “the copy of a Will certified under the seal 


-of a Court of competent Jurisdiction, with a grant of adminis- 
stration to the estate of the testator,” and S. 187 of the Indian 
. Succession Act provides that, “no right as executor ov legatee can 
“be established in any Court of Justice unless a Court of competent 
Jurisdiction within the province shall have granted probate of the . 
-will under which the right is claimed, or shall kawe granted letters 


of administration under S: 180.” The words, I think, are per- 
fectly plain, and the intention of the Legislature is clear that the 
party claiming an interest under a will must prove the execution 


‘of the document and its ‘terms by the particular procedure which 
“has been laid down by the Legislature. Lakshmanna v. Rat- 


namma 1, supports this construction. It is not sufficient if the 
actual document be produced in the suit and the plaintiff prove 
it in the way in which ordinary documents are proved; that is 
what the plaintiff apparently sought to do in this case to go into 
Court and to put the document in as an ordinary exhibit. The 
plaintiff claims as heir of a legatee; and is, therefore, under the 
section only in the position of legatee, and I hold that she must - 
establish her title by production of the evidence required by the 
section, that is, a grant of probate issued by a Court of competent 
jurisdiction. On this ground the suit fails and must be dismiss- 


_ ed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Ordinary Original Civil Jurisdiction.) 
Present :—Mr. Justice Bakewell. Be 
yan ai a Plaintiff* 


P. N. K.  Suryaprakasaroya Mudaliar s . Defendants. 
others © 
Will—Residuary clause—Construction—English Rules of—Inapplicability— 
Fund existence of which unknown to testator—Intestacy in respect of—Release 
under mutual mistake as to—Effect of. 
The yresiduary clause inthe formin which it appearsin English wills is 
practically unknown to the ordinary testator in Madras and the rules which are 
# ©. 8. No, 274 of 1914, ; 1st October 1916. 
1. (1918) I. L. R. 88 M, 474 ; s. ©. 25 M, L. J. 556. 
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laid down by English Courts as to the construction of those clauses are’ therefore. 
not applicable here. 

Where under a will dated 5—12—1905,- the testator after stating the properties 
which he intended to dispose of, and after making cectain dispositions, in para 18 
provided that ‘‘the sum -which may be eft after deducting the abovementioned 
legacies and such, other expenses shall be utilised in my name for a pooja.” ete., but 
at the time of the will, there was a fuad in court to the credit of the testator 
unknown to him. 7 


Held, that CI. 18 did not apply to this amount and if went to the heirs as on - 


an intestacy. 


Held, algo that a release by the na-ural heir of all his claims against the es- 


tate before the mistake was discovered c=uld not affect his rights to the money. 

The facts are fully stated im the Judgment. 

C. P. Ramaswami Aiyar and A. Durasami Aiyar for Plaintiff. 

P. Sambandam and N. Chandrasekhara Aiyar and cthers 
for Defendants. 

` The Court delivered the folowing 

Judgment: — One Dakshinamurthi Mudaliar was en- 
titled to certain monies in this court under decree in Suit No, 45 
of 1889. By an order in that suit, dated the 27th March 1893, 
certain monies amounting to Rs. 4,056-12-3 were directed to be 
transferred by the Registrar to fhe Accountant-General for invest- 
ment. These monies represented certain jewels which were found 
to be part of the inheritance of Dakshinamurthi Mudaliar and not 
to have passed under the will of his father. At the date of the 
decree Dakshinamurthi Mudaliaz was a minor, but having attain- 
ed-his majority he applied, in February 1904, for payment out of 
the funds in court; and it appears from Exhibits H and H1, 
the certificate of funds issued by the Accountant-General, that, his 
application was confined to the monies specified in that certifi- 
cate. Owing to some mistake cn the part of the legal advisers of 
the plaintiff'in that suit, the mcnies in the hands of the Registrar 
of the court were not transferred to the Accountant-General in 
pursuance of the order of the 27th March 1893 and were lost sight 
of when the’ application was mede by the plaintiff for payment 
out to him. 

This is clearly stated by tke present Ist defendant. in an 
affidavit filed by him in that suit_on the 8th of August 1914, 
Exhibit, C. In paragraph 8 he states, “It appears that the said 
sum of Rs. 4,056—12—8 which appears to have remained in the 
hands of the Registrar of this Honourable. Court was not known 
to exist and was consequently overlooked and [ have now come to 
know that the said sum of Rs. 4,956—12—3 is standing to the 
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credit of this suit”. Theamount was accordingly paid out of. 
Court to the Lst defendant who claimed it as the executor of the 
-will of Dakshinamurthi Mudaliar. 


This will is dated the 5th December 1905 and the testator 
died in the same monta. The lst defendant was appointed exe- 
cutor of the will and has been administering the estate of the 
deceased, and this suit is brought by the widow of the deceased, 


‘on behalf of herself and the other legatees under the will, foran 


account of the administration of the estate, and for its administra- 
tion under the orders of the court. The question has arisen as 
to whether this sum of Rs. 4,000/--and odd passed to the residuary 
legatee under the will. The will follows the form, which is very 
well known in this court, of first stating the property which the 
testator intends to dispose of and then dividing it up amongst 
the various beneficiaries. Clause No. 2 of the will reads as 
follows :—“ The house No. 25 in Nattu Pillayar Covil Street and 
ready money were received (by me) under an Order of the High 


- Court according to my adoptive father's will. Of the amount left 


deducting the sum spent therefrom, not only is a certain portion 
lodged in fixed deposit in Arbuthnot’s House in my name and in 
the name of my senior elder brother P. N. K. Suryaprakasaroya 
Mudaliar but the remaining sum is in the shape of secured and un- 
secured debis and ready money.” The testator then proceeds to 
give various specific and pecuniary legacies, and in clause 13 he 
says, “The sum which may be left after deducting the above- 
mentioned legacies and such other expenses shall be utilised in 
my name without defect for pooj» once, thatis, daily, and repairs 
and other charities for the temple of Sri Vaideswarar in Poona- 
mallee”. Having regard to the fact that the existence of this 
sum of Rs. 4,000/- and odd was unknown to the testator at the 
time, and to the statement made by him that he is dealing with 
a particular house and the monies which had been already receiv- 
ed by him from the High Court, I think that the words in clause 
13 refer to the residue of the monies in his hands which have not 
been already disposed of by him under the will, and that the sum 
of Rs.4,000/- and odd is not disposed of by him. I may point 
out that the residuary clause in the form in which it appears in 
English wills is practically unknown to the ordinary testator in 
Madras and thit the rules of coastruction which have been laid 
down by English Courts are not applicable. 
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The defendant has also pleaded a release by the plaintiff of all 
claims against him, but it is cbar from ths evidence that this 
document was executed by the plaintiff when she was a minor. 
It is also perfectly clear that it was executed under a mutual 
mistake and for that reason also it is not binding on the plaintif. 

The plaintiff has cilled for and put in a book purporting to 
be an account of the 1st defendant of his administration of the 
estate. ` It is not in his afidavit of documents and I think it is 


obviously a fraudulent concoction. Certain entries which appear’ 


in it have been proved, .by theevidence called by the plaintiff, to 
be untrue. =“ 

There will, therefore, be a asses declaring that the sum of 
Rs. 4,056—12— 3 did not pass under the will of the deceased but 
will go to the plaintif as on an‘intestacy, that the estate must be 
administered by the Court and that the Ist defendant must ac- 
count from the.date of the death of the deceased on the footing 
of wilful default. The 1st defendant will pay the costs of the 
suit up to date. The Ist defendant is ordered to pay this sum of 
Rs. 4,056-12-8 into court wishin i0 days. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

_ Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Bakewell. 


Muthu Gounden a ... Appellant® (1st Defendant) 
D, . A 
Anantha Gounden n ... Respondent (Plaintiff). 


Hasements Act S. 15—‘Peaceasly and openly. enjoyed’ —Meaning of —Verbal- 
protests—Insuficient to prevent acquisition—Limitation Act Ss, 26, 27 not 
applicable where Easements Act apzlics—Suit, within 2 years of interruption 
Other modes of acquisition not inte-fered with by Act. 

Per Sadasiva Aiyar, J.:—Undez S. 16 of the Easements Act, mere verbal pro- 
tests on the part of the servient owner against the enjoymenc by the dominant 
ownet are insufficient to prevent the acquisition of the easement. Ss, 26, 27 
of the Limitation Act (1908) do rot apply to the Madras Presidency where the 
Easements Act is in force, 

Having regard to 8. 15, Cl. (5) it is impossible to acquire a statutory pres- 
criptive title to an easement unless and until the claim-thereto has been contested 
ina suit. 


8. 15 of the Easements Act des not interfere with other’ titles and modes of 


acquisitions and therefore where a party proves that he hasbeen enjoying a right 
of way for a long series-of years, ls acquires a right thereto independently of the 
statute and the limitation prescribed by 8. 15 would have no application to such 
2 Gage. 


#8, A. No. 2878 of 1918. : 24th. September 1915. 
91 = i 
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. The meaning of the term ‘“'peacerble” is that the person claiming to be 
dominant owner has not resorted to force in his alleged enjoyment of the right, — 
Per Bakewell, J.:—The words “peaceably ahd openly” indicate the manner in 
which the dominant owner must conduct himself in his use of enjoyment of the 
servient tenement; the conduct of the servient owner is immaterial except so far 
as it goes to show the nature of the user by the dominant owner. What is meant 
by those words is that the user should be nec vi, nec clam. 


Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Trichinopoly in A. S. No. 571 of 1912 
on the file of the District Court of Trichinopoly preferred against 
the decree of the Court of the District Munsif of Karur in O, 8. No. 
670 of 1911. 

K. S. Ganesh Aiyar for Appellant. 

V. Ratnasomanathan for Respondent, 

The Court delivered the following 
- .. Judgments :—Sadasiva Aiyar, J.—The lst defendant is the 
aniani The suit was brought claiming the following reliefs :— 

1. The establishment of the plaintiff’s right. of way marked 
A. B. in the plaint plan through the land of the defendant on the 
plaintiff's land. 

2. For an injunction to the defendants to remove the fence 
which they put up across the path about 10 months before the suit. 
` 8. ‘For the issuing of a permanent injunction against the 
defendant’s obstructing the path. 

The Lower Appellate Court (as i read its judgment) came to 
the following conclusions: — 

a. The plaintiff and his predecessors in title to the domi- 
nant tenement were using the plaint path for much longer than 
twenty years before the interruption took place in September 1910 
by the act of the defendants putting up the fence. (The suit was 
brought in July 1911 and the evidence of the plaintiff's 2nd 
witness speaks to the enjoyment for 40 years). 

b. Though the Lst defendant objected to the plaintiff using the 
way in 1907 or 1908 the plaintiff did actually continue to enjoy the 
right of way till the fence was pub up in September 1910. (The 
plaintiff says in his evidence “the path was not closed” till 1910. 
“The pathway was closed only 5 or 6 days prior to the filing of 
the suit.” I think the word ‘suit’ in this santence is a mistake 
for the criminal complaint which was filed in August or September 
1910. “ Before that the defendants were objecting orally.’”) 

c. The suit was not barred by the 2 years period of limita- 
tion prescribed by the Limitation Aci as the cause of action arose 
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_only‘in 1910-within a year before the suit and not in 1908 or 
1907, the plaintiff not having nad any interruption or restriction 
in the enjoyment‘of his rights. 

On these findings, the decree of the District Munsif in 
plaintiffs favour- was confirmed by the Lower Appellate- Court. 
Mr. K.:S. Ganesa-Aiyar, Vaki., for the appellant argued. 

‘(a). That the oral objections and disputes admittedly raised 
by the 1st defendant (see Ex III) in 1907 and 1908 prevented 

the plaintiff from acquiring a right of easement by prescription 
` under S. 26, cl. L-of Act IX of 1908. 

(b). That S.26 cl. 1 of Act IX of 1908 means, (if I 
understood his contention arnght) that a suit brought more than 
two years after such oral objection and dispute raised by the 
defendant entailed the dismissal of such a suit as barred by 
limitation. 

It, must be pointed out shat Ss. 26.and 27 of the Limitation 


Act are not applicable to cases arising in territories to which the. 


Indian Easements Act 5 of 1882 applies. (See S. 29 cl. 3 of the 
Limitation Act). . The question, even as regards an easement 
right classed under the statutory prescription is therefore strictly 
not one of limitation as was supposed by the Lower Courts and as 
seems to have been contended by the learned Vakil. The question 
to be considered when what might be called an easement by statu- 
tory prescription is claimed 3y a plaintiff is, whether under S. 15 of 
the Easements Act (which applies to Madras Presidency), the pres- 
criptive right by enjoyment for twenty years has been acquired by 
the plaintiff. As pointed aut by Chamier, J. in Sultan Ahmad v. 
Waliullah 1, “the fifth paragraph of S. 15 of the Easements Act 
seems to render it impossible to acquire a statutory prescriptive title 
to an easement unless and until the claim thereto has been contested 
-in a: suit.” See also Rairup Koer v. Abdul Hossein 2 and the 
Judgment of Lord Macnaghten in Hyman v. Van Den Bergh 8, 
construing similar provis.ons of the English Prescription Act. 
As Peacock says in his book on Easements at page 435 “the 


right is created upon the bringing of the first action in which, by. 


reason of the claim having been brought into question, it becomes 
necessary for the person claiming such right to possess it for the 
purpose of his action ot defence. Hence the question is not one of 
limitation as I said before but is one as to whether the 


1; - (1912) 10 A; L. J. 227. 2. (1880) I. L R. 60. 394, $. 0. L. R. 7 LA. 240, 
8. (1908) L. R. 1 Ch. D. 167, 
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enjoyment which is necessary to acquire the’ prescriptive right 
has been peaceable enjoyment and enjoyment as. an easement 
without interruption for 20 years or more and all this to end 
within two years before suit. 


Mr. Ganesa Aiyar next ‘contended resourcefully that the 
enjoyment in the present case could not be considered peaceable 
(see the first paragraph of S. 15 of the Hasements Act) up to 
within two years before suit as there were wordy quarrels from 
the endof April 1907 when the first defendant purchased the 
servient tenement till July 1909 when the period of two years 
before the institution of the suit began. The short question 
therefore remaining for consideration {assuming that the’ plain- 
tiff claims his easement right by reason of the statutory pres- 
cription) is whether the verbal disputes which caused no inter- 
ruption to the enjoyment of the easement right claimed by the 
plaintiff prevented the enjoyment being “ peaceable” so as to 
prevent the acquisition of such prescriptive right. 


It is rather curious that there seems to be no clear and 
sufficient authority on the question whether verbal disputes which 
do not cause interruption or obstruction to the enjoyment of the 
easement prevent the enjoyment from being peaceable so that 
the plaintiff is precluded from relying on such enjoyment as 
forming part of the 20 years peaceable enjoyment necessary to 
give him a prescriptive title. 

Mr. Ganesa Aiyar based several of his arguments upon the 
history of the origin of prescriptive rights in: English Law. I 
shall say a few words on that question as they seem to'be requir- 
ed to clear the ground of irrelevant matters. There was in the 
first place the fiction in England that easement rights when they 
donot really arise from an express grant must be supposed to 
have originated in some lost grant from the owner of the servient 
tenement. The very widely differing opinions (about eighteen 
were received) given by the learned English Judges in the three 
stages through which the case of Angus v. Dalton 1 passed show 


‘the subtleties and hairsplitting which even the more powerful 


intellects have to resort to when rights are based upon patently 

false fictions instead of natural rights. The presumption ofa lost 

grant, made in the old English cases is said by Thesiger L. J. in the 

Court of Appeal to be “nota presumptiojuris et de jure, that is, 
1. (1877) 8 Q. B. D. 86; (1878) 4 Q. B. D. 162; (1881) 6 A. O. 740, 
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not an absolute and conclusive Dar and that the correct view on 
this point is that the presumption of acquiescence and the fiction 
of an agreement reduced there:rom in a case, where the enjoy-. 
ment of an easement has been fr a sufficient period uninterrupted, 
of an easement is in the nature of an estoppel by conduct, which 
while it is not conclusive so faras to prevent denial of explanation 
of the conduct, presentsa bar 0 any simple denial of the fact, 
which is merely the legal inference drawn from the conduct.’’ 
See Peacock on Easements at page 148. Then there are old 
English cases in which it war said that a legal incompetence as 
regards the owner of the servient tenement to grant an easement, 
or a physical incapacity of beirg instructed as regards the easement 
itself will prevent the presumpsion of an easement by lost-grant. 
Cotton, L. J., said in Angus v. Dalton 1, that “twenty years” enjoy- 
ment does not confer an absolate right but raises a presumption of 
a modern lost grant which is 1-0t capable of being rebutted by an 
admission of evidence that there was infact no grant, unless sup- 
ported by additional evidence that the adjoining owner was inca- 
pable of making a grant, or by any other rebuttable evidence.” In 
the 6 House of Lords case, not only did the five law lords including 
the Lord Chancellor Selborn3 take part at-the second hearing 
but the opinions of seven Judges of the High Court had 
-been invited and forwarded ta the House of Lords. Bowen, J., in 
the course of his opinion (see page 786, 6 Appeal cases), says that 
enjoyment which is capable of interruption is therefore capable 
of ripening into a right of easement where such ‘interruption 
does not occur. Then he adds “it might perhaps be added 
with some show of reason taat the user cught to be neither 
violent nor contentious. .The neighbour, without actual interrup- 
tion of the user, ought perhars, on principle, to be enabled by 
continuous and unmistakabie protests to destroy its peaceable 
character, and so to annul on of the conditions upon which the 
presumption of right is raisec:” And-then he refers to Eaton v, 
Swansea Water Works Company 2, though in that case what took 
place was not a mere verkal protest by the servient owner but 
actual physical obstruction added to the prosecution and conviction 
of the servant of the dominant owner for trespass (see the’ report 





in English reports Vol. 117 page 1282), The House of: Lords’ 


1, (1877) 8 Q. B. D. 85; 187E £Q. B. D. 162 ; 1881 6 A. O. 140. 
2. (1851) 17.Q. B. 267, 
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in Dalton v. Angus 1 held among other things that de facto enjoy- 
ment of the easement of support for 20 years raised an absolute 
presumption in favour of the dominant owner which cannot be 
rebutted by proof that a grant had not been made. To use the 
language of Peacock in his book on Easements page 413 “ In the 
early part of the nineteenth century, when war was made on all 
legal fictions and that ofa lost grant fell into disfavour, the 
Legislature determined to remove the blot on the administration 
of justice which arose from thus forcing the consciences of juries 
and to substitute a direct for an indirect method of lessening the 
period of prescription”. Then it was that Act 2 and 3 of Williani 
IV known as the English Prescription Act and Lord Tenterden's 
Act was pressed. 

In Arzan v. Rakhal Chunder Roy Chowdry 2, Garth, ©. J., 
refused to follow the view put forward in some English cases as 
to the necessity of knowledge and acquiesence on the part of the 
servient owner for the acquisition of a prescriptive easement under 
the Limitation Act of 1877. If I may say so with respect I 
entirely agree with him. As regards the question when a statutory 
prescriptive right has been acquired under the Easements Act, it 
seems to me neither necessary nor proper to go into the question 
of lost grants, acquiscence, consent and so on which occupy so 
much space in the English reports.. I think it cannot be argued’ 
that when a man has been openly and adversely and yet peaceably 
enjoying the easement as of right without interruption for 20 years | 
till two years before date of suit, the fact that the servient owner 
was a lunatic or was in jail could prevent the acquisition of the 
title by prescription under the Easements Act. 

As regards the meaning of the word “peaceable” I am 
inclined to hold that it means that the plaintiff who claims to be 
the dominant. owner has neither been obliged to resort to physical 
force himself at any time to exercise his right within the 20 years 
expiring within two years of the suit nor had he been prevented by 
the use of physical force by the defendant in his enjoyment of such 
right. I do not think that oral oppositions and oral expressions 
of dissent by the defendant can prevent the enjoyment being 
peaceable. The word ‘contentions’ used in some English cases is 
of very ambiguous significance. ‘Though I have not.been able to 
find any Hinglish case where mere verbal contentions (without 

1. (1881)6 A.C. 740.. > 2. (1888) I. L. R. 108:0. 21:, 
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resort to litigation) have been held to prevent the enjoyment from 


being peaceable, it seems that in Roman Law the acquisition of pres- , 


_eriptive right will be interrupted even by verbal contentions (see 

Gale on Easements page 231), Assuming, however, that I am wrong 
` in my above view and that even verbal contentions will prevent 
the acquisition of a prescriptive right under the Statute Law, that 
is Act V of 1882, I am quite clear that in this case, the Lower 
Courts were not justified in reading the plaint as if it claimed the 
prescriptive right of easement only or even mainly under the 
Statute Law. There is not a word said about the Easements Act 
or the Limitation Act in the plaint. The 5th paragraph mentions 
the use of the path by the plaintifs and their ancestors for 30 years. 
The path is called a “mamul” path in paragraph 13 of the plaint. 
It has been held by the Privy -Council in Rajrup Koer v. Abdul 
Hossain 1, that a plaintiff need not’ rely upon the statutory 
prescriptive right given to him under the Limitation Act of 1871 
S. 27 (which corresponds “to S. 26 of the later Limitation Acts 
_ and to S. 15 of the Easements Act.) As their Lordships state 
at page 403 “the object of the statute was to make more easy 
the establishment of rights of this description, by allowing an 
. enjoyment of twenty years, if exercised under the conditions 
prescribed by the Act to give, without more, a title to easements. 
_ But the statute is remedial, and is neither prohibitory nor 
exhaustive. A man may acquire a title under it, who has no other 
right at all, but it does not exclude or interfere with other titles 
and modes of acquiring easements. Their Lordships think that, 
in this case, there is abundant evidence upon the facts found by 
the courts for presuming the existence of a grant at some distant 
period of time.” That being so, the plaintiff does not require the aid 
of the statute and his right therefore is not in any degree interfered 
with by the provision ofS. 27 (that is, as to the period ending 
within the two years before suit npon which the District Munsif 
relied). Hence it has been held in-numerous cases that where 
open enjoyment has taken place for a long series of years title by 
prescription was acquired independently of the staute and a suit 
to establish that right can be brought within twelve years after 
the obstruction. Ina case in Kurupam Zemindar v. Merangi 
Zemindar 2 an enjoyment for eighteen years which ceased 7 years 
before suit was held to give a prescriptive right. I think I-am 


1, (1880) I. L, R. 6 0. 894. 2. (1882) I.L.R. 5 M. 268. 
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bound by the decision in I. L. R. 5 M. 253 which has never been 


dissented from.” See also Arni Jagirdar v. The Secretary of 


State for India 1, Punja Kuvarja v. Baikuvar 2, Achul Mahta 
v. Rajunmahta > Keylash Chander Ghose v. Sonatum Chung 
Barooe 4, Charu Surnekar v. Dokourt Chunder Thakoor 5, Arzan 
v. Rakhal Chunder Roy Chaudhri 6, Hargovandas Lakshmidas v. 
Bajibhai 7 and Eshan Chandra Samanta v. Nil Moni Singh 8. 

As in this case more than 20 years enjoyment before 1907 
hás been proved even assuming the validity of the defendant's 
contention that the obstruction by word of mouth . which took 
place in 1907 will prevent the acquisition of the statutory right 
of prescription, an easement by prescription not depending 
upon the statute had been acquired by the plaintiff before 1907 
and the limitation for a suit for the possession of such right 
is 12 years. If the suit is treated asa suit for declaration and 
injunction even then the period of limitation would be six years. 
Hence this suit brought in 1911 was not barred by limitation, I 
would therefore dismiss the second appeal with costs. 

- Bakewell, J :—The question in this case is as to the meaning 
of the words “peaceably and openly enjoyed by any person” in 
the third paragraph of Section 15 of the Indian Easements Act 
1882. The adverbs ‘peaceably and openly qualified the verb 
enjoyed and indicate the manner in which the dominant owner 
must conduct himself in his use or enjoyment .of the servient 
tenement, the conduct of the servient owner is immaterial except 
so far as it goes to show thenature of the user by the dominant 
owner. If it be desired to amplify the expression which seems, to 
me to be scarcely necessary, I would paraphrase it as follows “the 
person who claims a right over the property of another must not 
have deprived him of that right by the use of force or secretly” ; 
in other words the uset must be Nec vi Nec clam. A 

The noise and clamour on the part of the servient owner 
only go to show to my mind that the user was not secret, 
-I agree that the appeal should be dismissed with costs. 





1. (1882) I. L. R. 5 M. 226. 2. (1881) I. L.R: 6 B. 20. 
8. (1881) I. L. R. 6 C. 812. ~ ; 4. (1881) I.L.R. 70. 182, 
5, (1883) I, L. R, 8 O. 956. 6." (1888) I. L. B. 10 O, 214 
T. E L. R. 14 B. 228. | 8. (1908) I. L. R. 85. 0. 851. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Abdur Rahim and Mr. Justice 
Spencer. - er \ 
Sillu Pedda Yelligadu ...  Appellant* (Petitioner) 
Sree Raja Ravu Venkata Kumara. ` Respondents (Respondents.) 

Mahipati Surya Rao Bahadur i 
Zamindar Varu and another. , 

Execution— Decree for injunction—Right of easement—Transfer of property 
by decree-holder to third person--Transferee not on record nor applied for execution 
—Right of decree holder to execute the decree. 

Where a person obtains a decree for injunction in respect of an easement right 
and subsequently transfers the property- to which the right of easement is appurte- 
nant to a third person, so long as thereis no transfer of the decree, he (the judgment 
creditor) is entitled to execute the decres, | 

Ram Sahai v. Gaya 1 foll. > 

Monmotho Nath Mitter Pal v. Rakbal Chandra Tewary 2. 

asada Deye ý, Kirtibash Das 3; Hansraj Pat v. Mukharaji + referred to. | 

Appeal against the order of the Court of the Subordinate 
Judge of Cocanada in A. S. No: 91 of 1913 preferred against the 
order of the Court of the District Munsif of Peddapore in E. P. 
No. 975 of 1912 in O. S. No. 269 of 1908 (Appeal Suit No. 47 of 
1912 on the file of the Court of the Temporary Subordinate’ 
Judge of Rajahmundry. 

JP. Narayanamurti for Appellant: 

K. Rajah Aiyar for S.- Srinivasa Aiyangar and D. Appa Rao 
for Respondents., 

The Court delivered the following . 

Judgment :—This is an appeal against the order of the 
Lower Appellate Court setting aside a portion of the order of the 
Court of the First Instance. The Lower Appellate Court dis- 
allowed execution of the decree so far as injunction against the 


Judgment-debtor was concerned on the ground that the property ` 


to which the right of easement was attached had been subsequent- 
ly transferred by the decree-holder to a third person. The trans- 
foree has not appeared and is not on the record of the case nor has 
“he applied for permission to execute the decree. So far as the re- 
cord goes, the Judgment-creditor is the decree-holder and is 
therefore prima facie entitled t0 execute the decree. It may be 
that the land having been sold, the decree-holder is not entitled to 
the enjoyment of the easement, but, that is a question which it is 

“G, M. S. A: 60 of 1914. © 27th September 1915. 7 


1. (1885) I. D. Ra T A. 107. 2 (1909) 19 0. L. J. 896. i 
3. (1891) I. L. R., 18 O. 639.. 4 (1907) I. L. R. 30 A 28, s.e. 4 ALids.759. 
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not competent for a court executing the decree to deal with in the 
circumstances of this case. It is bound to allow execution at the 
instance of the decree-holder as there was no other person who 
had the right to execute the decree. 

The ruling reported in Ram Sahat v. Gaya |, is very much 
to the point. There the decree-holder had sold the property 
which gave rise to a right of pre-emption and the contention ‘was 
raised that the property having been sold the decree could not be 
executed at the instance of the decree-holder. That contention 


“ was disallowed on the ground that the executing court was bound 


to recognise the decree-holder on record. There are a number of 
other decisions which follow the principle laid down there. See 
Monmotho Nath Mitter v. Rakhal Chandra Tewary 2, Jasada 
Deye v. Kirtibash Das 8, and Hansraj Pal v. Mukharaji Kunwar £; 
The appeal should be allowed. The Lower Appellate Court’s order 
is therefore set aside and the District Munsiff’s order restored. 
The respondent must pay the costs of the Appellant in this and 
the Lower Appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


K. R. Manickam Mudaliar ... Appellant* (Plaintiff) 
v. 
Kummalunguttay Munusami Naidu... Respondent (Defendants.) 


Malicious Prosecution—Intervention of some other person as prosécutor—Iin~ . 


material—Causing or procuring. 

If a person causes or procures another to be prosecuted he is liable notwith- 
standing the intervention of some other person.as the direct or technical prosecutor 
and it makes no difference whether the other person is or is not an officer of the 
law. 

Where, however, it was found that though on a statement made by the defen- 
dant to the official superior of the plaintiff, plaintiff was prosecuted the defen- 
dant was unwilling to complain against the plaintiff, that he made his statement 
more or less under compulsion, that the plaintiff was already suspected by his 
official superior and that the Government without any further interference on the 
part of the defendant beyond the statement made by him directed the prosecution 
of the plaintiff. 

Heid, that on these facts.the defendant could not be held to be the person who 
set the law in motion against the plaintiff < so as to be liable for malicious prose- 


cution. 


The facts of the case are shortly these : 
The plaintiff is a dismissed Forest Ranger, He was in charge 


of Vellore Range in North Arcot District and was prosecuted for 





.¢ S, A. No. 2557 of 1913. 16th September 1916. 
1. (1884) I. L. R., TA. 107. 2. (1909) 100, L. J. 896. 
7 8. (1891) L L. R., 180. 689. 4. (1907) I. L. R., 80 A. 28. 
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offences under Ss. 409 and 218 in connection with an auction-sale 
of sandalwood which he conducted and was acquitted by the 
Sessions Judge. Defendant who isa contractor was one of the 
bidders at the sale, Plaintiff's case was that he was charged at 
the instance of the defendant who made a complaint to the 
District Forest Officer and that defendant was in fact the real 
prosecutor. The Sub-Judge found that plaintiff was not prosecuted 
by the defendant and that consequently there was no cause of 
action and dismissed the suit. The District Judge on appeal 
agreeing ‘with the Subordinate Judge confirmed, the decree, 

Second appeal against the decree of the District Judge (Mr. 
L. G. Moore) of North Arcot in A. S. No. 175 of 1918 - preferred 
against the decree of the Couri of the Subordinate Judge (Mr. K. 

Krishnamachariar) of North Arcot in O.S. No, 74 of 1911. 

C. Narasimha Chariar for appellant. 

L. A. Govindaraghava diyar and L. A, ‘Venkataraghava, 
Aiyar for respondent. 

The Court delivered the following 

Judgment :—This appeal arises out of a suit for damages for 
malicious prosecution. , 4 

The question in the present case is whether the defendant 
“was directly responsible for any charge at all being made against 
the plaintiff’. Gaya Prasad v. \hagat Singh 1, Persons who-had 
made the original report of ‘the Yileged offence knowing it to be 


false, have been made by the Privy Council to “abidethe conse-. 


“ quences of their misconduct” notwithstanding that the “prosecu- 
tion was not technically conducted by them”, but by the Police. 


The facts in Gaya Prasad v. Bhagat Singh 1 were that the 


Sub-Inspector instituted tke charge atthe instigation of the 
defendants and not of his own motion (p. 533) and the defendants 


had concocted and produced false evidence to get the plaintiff 


charged with the crime (page. 532). 


The instigation to prosecute apparently consisted in making 
the original-report upon which the prosecution was ultimately 
based, and in giving a list of the persons containing the plaintiff's 
name and saying that the chief cause of the riot was the plaintiff. 
In the conduct of the case the defendants took the principal part 
both before the Police and in the Magistrate’s Court and instructed 
the prosecution counsel that the plaintiff joined the riot—which the 

DP ; 1. (1908) I. L. R, 80 4. 525, 535; 
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Magistrate found had never taken ‘place; moreover on the day of 
the alleged riot the plaintiff was ill at Lucknow. 

The Privy Council mention two alternative cases, in one of 
which they say it would be improper to make the ‘defendant res- 
ponsible in damages for failure of the prosecution, and in the other 
that ib would be equally improper to allow him to escape, 


(Pp. 583-4.) The present defendant does not come under either 


of these categories. For on the allegations, which have not been 


investigated so far, but which we must for the present purposes 


assume to be true, (1) he certainly went beyond giving’ what- he 


believed to be correct information ; but, on the other hand, (2) it 


has been found that he did not bring suborned witnesses to sup- 
port the charge, nor did he influence the police or any one else to 


` assist him in sending an innocent man for trial. 


It does not follow that when a person does not come within the 
terms of the second alternative he must necessarily succeed ina suit 
against him for malicious prosecution any more than it follows 
that if he fails-to satisfy the first alternative, the suit must neces- 
sarily be decreed. Foras already stated, the ultimate question as 
laid down by the Privy Council, is whether the defendant was _ 
directly responsible for the charge being brought against the 
plaintiff. In this connection it is necessary to refer to two 
matters: (1) A person may be directly responsible for the 
proceedings, notwithstanding that he may not have originally 
contemplated prosecution as the result of his acts or statements, 
arid have been required by the Courtto prosecute the plaintiff, 


` Fitzjohn v. Mackinder 1 (Cf. at p. 512 per Blackburn, J.), and not- 


withstanding that the proceedings may be of such a special charac- 
ter as to require the intervention of the Political officers of the Gov- 
ernment with which the defendant may not have any direct connec- 
tion, much less any control, over it: Cf. Musa Yakub v. Manilal 2 
(where exiradition proceedings were held to be part of the cause of 
action ina suit for malicious prosecution). The safeguard for the 
defendant in such cases is that probably he would succeed in 
proving that he had no malice: Fitzjohn v. Mackinder 3 : “the. 
recognizance would then furnish an answer.” in the words of 
Littledale, J., “ for this reason only, that in such a case the plaintiff 
could not prove thah the defendant was actuated by the malicious 
motive in making his charge before the Magistrate.” 11 A and 


1. (1861) 90. B. N. 8 505 (Ch.) at 512. 2. (1904) L L. R. 29 B. 368. 
3, (1861) 9.C. B, N.S, 505 at 694 
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E 329. (2). On the other hand it is clear that the mere giving of 
false evidence does not make the perjured witness liable to civil 
action Revis v. Smith 1 and Henderson v. Broomhead 2. 
Such an action would be not for malicious prosecution, but for 
damages for defamation: Dubois v. Keats 3: and it does not lie 
because that the occasion is absolutely previleged; the reason 
being that if this action could be maintained it would tend very 
much to discourage witnesses from giving evidence by fear of 
infinite vexation”. 4 H. and N. 569—Cf. also Allen v. Flood + 
(per Lords Herschell and Davey). l 


The Subordinate Judge was therefore wrong in considering 


that inasmuch as the defendant gave information in the first - 


instance not to “an officer of the law ”’, but to the forest officer, the 
suit cannot lie. If the defendant causes or procures the plaintiff 
to be prosecuted, he is liable notwithstanding the intervention 
of some other person as the direct or technical prosecutor ; it can 
make no difference whether tre other person is or is not an officer 
of the law. 

The District Judge however after holding that the defendant 
did not come within the second of the two categories mentioned 
by the Privy Council, also iinds that the defendant was un- 
willing to complain against zke plaintiff, that he made his state- 
ment to the Joint Magistrate more or less under compulsion, that 
the plaintiff was probably already suspected by his official su- 
perior, and that the Government resolved to prosecute the plain- 
tiff without any further interference on the part of the defendant 
beyond the statement made by him to the plaintiffs official 
superior. 

The argument for the appellant is that on these facts on the 
authority of Fitzjohn v. Mackinder 5, the defendant ought to be 
held liable. It is unnecessary to decide whether the defendant 
would have been liable if the prosecution had been caused (even- 
though not intentionally) by the defendant’s statement to the 
plaintiff's official superior ; and if his had been the only substantial 
evidence for the prosecution or if the main part of the other 
evidence had been procured or suborned by him, In such a 


case it may be—we do not decide it—that the defendant is. 


responsible for the prosecution though it has been conducted in 
1. (1856) 18 C. B. 126 s. c. 25 L. J. Ex. 360. 





9, (1859) 4 H. and N. 569 s.c. 28 L.J.O.P, 195. 8. (1840) 11,A. and E. 329. 
4. (1898) A. Ọ. I. 125, 172. 5. (1861) 9 0. B.N. 8, 505, 
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the name of some other person and even though the Court or 
some other person has directed that the plaintiff should 
be prosecuted. Nor can it be considered in the present case 
whether the statement made by the defendant to the plaintiff's 
official superior would have made.him liable to a suit for de- 
famation ; the present suit is not so framed, and the issues in 
a suit for defamation would have been entirely different though 
it may be (as pointed out by Lords Herschell and Davey 1898 
A. C. 1) that on principle the two classes of suit are connected. 

It is thus clear that the present suit can be supported (if at 
all) only on the contention that the statement in question shows 
that it was the defendant who set the law in motion against the 
plaintiff. The District Judges’s findings clearly negative -this 
view ; and when the circumstances are considered in the light of 
the authorities to which we have referred there is no doubt that 
the result at which he arrived was perfectly correct. - 

- The appeal is therefore dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


Gnanambal Ammal ... ... Appellant® (Plaintiff): 
: v. 
Veerasami Chetty and- others .., Respondents (Defendants). 


Civil’ Procedure Code S. 2 Cl. (11)—Decree against widow in possession and 
illegitimate son—Ignorance of will—Sale in execution—Binding against legatee 
— Executor de son tort—Old Code and new, no-difference. 

Where a creditor of the estate ignorant of the true state of affairs, sued the 
widow in possession and the illegitmate son who would have been the ‘legal re. 
presentatives but for a will left by the debtor under which the ist defendant was 
constituted executor and the plaintiff a legatee and obtained a decree and in execu- 


‘tion, the property in possession of the widow was purchased by a stranger. . 


Held, that the sale was binding against the plaintiff. 

General Manager Dhurbunga Raj v. Rampat Singh 1 followed. 

Per Sadasiva Aiyar, J—The rule enacted in S. 2cl. (11) C. P. O. is not new 
and held good even under the old Code. 

Siva Bhagiam v. Palani Padayachi 2 dissented from. 

Second Appeal against the decree of the Court of the Subordi- 

nate Judge of Mayavaram in A. S. No. 622 of 1912, preferred 
against the decree of the Court of the District Munsif of Tiruvalur 


in O. S. No. 311 of 1911. 








* 8. A. 2613 of 1918. i 25th October 1915, 
1; 14M. I. A. 605, © 2 LL RAM, 401. 
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” The facts are fully stated in this J i 
G. S. Ramachandra Aiyar for appellant. | 


` I submit that the plaintiff is entitled to the ah property. 
` There was no valid representation of the estate of Narayanaswami 
Chetti in S.C. Suit 1068 of 1899 and the proceedings in execution 
of the decree therein. The Ist defendant who was an executor 
under the will of Narayanaswami Chetti, was not a party to the 
suit, Under the Hindu Wills Act and the Probate and Adminis- 
tration Act, the executor, as such, is the legal representative of 
the deceased and statutory owner of his property. See Mayne’s 
Hindu Law, 8th Edition pp. 593,594. The same principle is 
applicable even in cases not coming directly within the scope of 
the aforesaid Acts. ` 


The present plaintiff was not a party to the Small Cause Suit 
and her interest could. not have been validly sold in execution of 
the decree therein. Even ifthe decree in the Small Cause Suit 
was binding against the estate in the hands of the 3rd defendánt 
who was a party to that suit, it is not binding on the plaintiff 
or on the property which she took under the will. The plaintiff 
in the Small Cause Suit ouġht to have impleaded the present 
plaintiff, if he wanted to proceed against the estate in the hands 
of the latter. If the plaintiff in the Small Cause Suit had 
impleaded a wrong legal representative, the true legal represen- 
tative is not liable under the decree. Subbanna v. Venkata- 
krishnan 1, Siva Bhagiam v. Palani Padayachi *, Kalliappan 
Servaikaran v. Varadarajalu 3, Ashi Bhusan v. Pelaram 4, 
Harishchandra v. Puridas 5, Lalbehari v. Nagendra Nath 6, 
Kalicharan v. Sukhada Sundari 1. 


. [Sadasiva Aiyar, J :—Are the creditors of a deceased person . 


liable to have their claims defeated by the trick of keeping secret 
the existence of a will till their claims are barred by limitation ?] 

There is no hardship. Even if the creditors have obtained 
a judgment with the wrong representatives on record, they can 
_ bring a fresh suit on the judgment against the proper legal represen- 
tatives. See Art. 122 of the Limitation Act. Kalicharan v. 





1. (1888)-I. L-R. 11 M. 408. 2. (1882) I. L. R. 4 M. 401. 
8. (1909) T: L. R. 88 M. 7519 M. L. J. 651. 

4, (1919) 18 O. Io. J. 862, 5. (1910) 120. L. J. 561. 
6. 


(1912) 22 C, L. J, 266. 7. (1915) 22 C. L. J. 272. 
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Sukhada Sundari 1, lays down the remedies open in such a case; 
In Ramasami v. Oppilamani 2, the question arose in execution ; 
here the suit is filed against the wrong person. 

T. V. Muthukrishna Iyer for the Respondents. The Small 
Cause Suit was brought against the person in possession of the 
estate. There was no fraud or collusion. In such a case, I 
submit, the decree is binding on the estate.. 

{Sadasiva Atyar, J.:—The definition of “ legal representa- » 
tive” in S. 2 el. (11) Civil Procedure Code supports your 
contention.] ` 

Yes. See Gener al ‘Manager. Ramphat Singh 3. I rely on 
Prosunno Chunder v. Kristo Chytunno 4, and the principle under- 
lying Ramasami v. Oppilamani 2. 

The Court delivered the following < 

Judgments :—Sadasiva Aiyar,.J. The plaintiff is the 
appellant. Her paternal uncle Narayanasawmi Chetti died in 
March 1899 leaving a will dated May 1898. Under the terms of 
that will, the plaint lands (11 and odd acres) were given to the 
plaintiff and to the plaintiff's mother (the 2nd defendant). The 
plaintiff was to take 4 acres 36 cents absolutely and the 2nd 
defendant to take the remaining 6 deres 65 cents for life with 
reversion to the plaintiff. Narayanasawmi Chetty also left a 


' widow, the third defendant, to whom other properties were left by 


his will. He owed money at his death to one B. M. Marakayar. 
That creditor not knowing the existence of the will and having 
to bring his suit for the debt before it was barred, filed Small Cause 


_ Suit No. 1068 of 1899 soon after the death of Narayanasami Chetty 


treating his widow (the 3rd defendant) and his illegitmate son as 
the heirs and legal representatives of Narayanasawmi Chetty. He 
also found that the 3rd defendant was in possession of the plaint 


“item 2 (7 acres and 74 cents). He obtained a decree and in 


execution brought item 2 to sale and at that sale the 5th defendant 
became the purchaser in 1901 and obtained possession as such 
court auction-purchaser in July 1901 ejecting the 3rd defendant. 

‘The executor mentioned in the will (of Narayanasawmi 
Chetty) who is the 1st defendant in this suit, took no steps till 
1903 to administer the will or to get possession of Narayanasawmi 
Chetty’s properties as executor. The plaintiff has brought this 
suit as the legatee under, the will of Narayanasawmi Chetty to 


1. (1915) 22 C. L. 3. 172. 2. (1909) I. L. R. 38 M. 6=19 M. L. J. 671. 
8. (1872) 14 M. I. A. 605. 4. (1878) I. L. R. 40. 842. 


` 
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recover 4 acres 36 cents out of the plaint 11 acres 1 cent and her Gnanambal 
contention is that the decree obtained by the Marakayar creditor sii 
against the estate of Narayanasawmi Chetty in a suit to which  Veerasami 
neither the plaintiff nor the executor (1st defendant) was made a che 
party-defendant was not binding on her or the estate and that the 
sale proceedings held in execusion of that decree conveyed no title 
to the purchaser (5th defendant). 

It is unnecessary to consider the plaintiff's claim to plaint 
item 1 as her dispute with the 4th.defendant in respect of that item 

, was abandoned (by a compromise) in the Court of First Instance, 
Both the Gower Courts dismissed the suit as against the 5th 
defendant and the plaint item No, 2 in his possession on the 
ground that the decree of 1899 obtained by the creditor against 
the 3rd defendant (and against the testator’s illegitmate son) and 
‘the execution proceedings in that.suit were binding on ‘the estate 
of the deceased and therefore on the plaintiff and on the Ist 
defendant. 

Mr. G. 8. Ramachandra Aiyar anana on the autliority of 
Kaliappan Servaikaran v. Varadarqulw 1 that where a wrong 
person was impleaded as legal representative of a deceased debtor 
in a suit brought after the death of the debtor, execution could 
not validly issue against the properties which had vested in the 
proper legal representative and ‘that the proper legal representa- 
tives in this case as regards the plaint item No. 2 were the 
legatees under the will, namely, the plaintiff and the 2nd defen- 
dant, At least, that was how I understood the learned Vakil’s 
argument at the commencement of this.case. However, during 
the course of the argument, 5.4 of the Probate and Administration 
Act came under discussion, that’ séction stating that the 
“executor of a déceased person is his legal representative for 

all purposes, and all the property of the deceased person vests in 
him agsuch.” Mr, G.S. Ramachandra Iyer thereupon argued 
that as the executor, 1st defendant, was not made a party to Small 
Cause Suit of 1899, the execution taken out against the (ea 
| properties conveyed no title to the purchaser. 

It is unnecessary for me to express a final opinion on the 
question decided in Kaliappan Servaikaran v. Varadarajulu 1, 
What -was decided in that case was that the true legal re- 
presentative cannot, after the decree; be brought ‘on the record 

1. (1909) L D. R, 88 Mad. 75 s. o. 19 M. D. J. 651. 
93 : 
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for the purpose of execution and, that the deceased debtor's 
property in his hands cannot be attached and sold in that same 
suit, In Kali Charan v. Sukhada Sundari! Mookerjee, J., decided 
a similar case to thatin Kalippan Servaikaran v. Varadarajulu 2 
on similar reasons and held that the remedy of the decree-holder 
who had obtained a decree against the wrong legal representative - 
is “either to have the decree vacated, the suit restored” and the 
proper legal representative brought on the record anda new decree 
made against him “ or to institute a suit on the judgment and to 
obtain a decree thereon against” the true légal representative 
and then to execute the new decree against the property 
which had vested.in the true legal representative. As regards 
these two cases, it seems to me with the greatest respect 
that they do not give sufficient weight to the observations of - 
their Lordships of the Privy Council in several cases that-decree- 
holders and purchasers in court-auction should not be deprived 
of their legitimate rights on bare technicalities where the merits 
are clearly in their favour. In General Manager of the Raj Dur- 
bhanga v. Maharajah Coomar Ramput Singh 3 their Lordships 
said “ These proceedings certainly illustrate what was said by “Mr. 
Doyne and what has been often stated before, ‘that - the diffi- 
culties of a litigant in India begin when he has obtained a, 
decree.” In that case, A obtained a decree against B’s widow, 
B having died pending the suit, - The interest of the widow 
was sold in execution. The. contention of the respondent was 
that the widow. did not represent the estate as the deceased 
debtor had left a son. Their Lordships however, held that the 
estate itself, that is the right of the deceased debtor in the property 
was properly sold as that was intended to be sold and the proceed- 
ings had all been conducted bona fide. Mr. G. S. Ramachandra 
Aiyar, however, distinguished the present case and the case of 
Kaliappan Servaikaran v. Varadarajuloo 2 from the Privy Council 
case and other similar cases on the ground that where the debtors 


‘wrong representative was sued in the first instance, (and was not 


brought in as a legal representative owing to the debtor’s dying 
during the pendency of the suit), the sale of the deceased debtor’s ‘ 
property in execution will not pass the debtor’s interests. As I 
said before ‘Kaliappan Servaikaram v. Varadrajulu 2 decided 
1. (1915) aFO.L. J. 973. 


2. (1909) I. L. R. 88 M. 75 s. c. 19 M.LJ. 651, 
8. (1872) 14 M. I, A. 605 at 612. ` 


y 


ing, 


` 4 
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_only that-execution proceedings, if objected to by the right repre-, 


sentative who had not been made a party to the suit before decree, 
should be dismissed and not.that if the wrong representative had 
been bona fide added or sued and a decree had been obtained and 


‘the property of the deceased had been brought to sale, the sale ` 


itself was invalid, and could not affect the estate-of the deceased. 
In that same volume (Ramasawmi Chettiar v. Oppilamani Chetty! 
a case is. reported which was argued by eminent Vakils on both 
sides and it was held therein that a decree-holder may select from 
among several rival claimants to the estate of his judgment- 
debtor any one whom he believes honestly to have the best prima 
facie title as legal representative and that that representation in 
the absence of fraud or collusion will be sufficient to validate 
sales held in execution and to convey the title of the deceased 
judgment-debtor through such sales. The broad principle of the 
decision in that case clearly seems'to me to apply to the present 
case. | | 
I would further remark that under the definition of “ legal 
representative” in the new Civil Procedure. Code of 1908, the 
8rd defendant might be properly treated till 1901 as the proper 
legal representative of her husband Narayanaswami’ Chetty so 
far as the plaint item No. 2 is concerned and could be sued as 
such legal representative so as to obtain a decree against her in 
order to make item No. 2 validly liable for the satisfaction 
of ‘the decree debt. S. 2cl. 11 Civil Procedure Code says that 
“legal representative ” includes any persen who intermeddles with 
the estate of the deceased. i 

Taking it that the first defendant was also a` proper legal 
representative as the person ii whom the estate legally vested, 
the 3rd defendant who was. in possession of item No. 2 and there- 
fore intermeddled with the estate can likewise be treated as the 
“legal representative” of Narayanasawmi Chetty, till: she lost 
‘possession of item No. 2 in consequence of the delivery proceed- 
ings in 5th defendant’s favour. No doubt, the delinition of 
“legal representative ” in the Act of 1908 was not found in the 
old Civil Procedure Code. But it seems to me that the definition 
is based on sound legal principles which were applicable even 
before the new code wasenacted. As regards the case in Siva 
Bhagiam v. Palani Padayachi 2, it was doubtless held in 


1, (1909) I. L. R. 88 M.6 s. c. 19-M. D. J. 671. 
2. (1882) I. L. R. 4M. 401. 
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anamal that case that a person who was in possession of the deceased’s 
v, estate and who-was sued as his legal representative could not 
ee validly represent the estat? so as to piss a valid title to the court 
= auction-purchaser who purchased the property in her ‘hands in - 


Sadasiva 
Aiyar, J. execution of the decree passed against her as such legal represen- 
tative. With the greatest respect, I dissent from that ruling 
“and I think it must be taken as impliedly overruled by the 
decision in Ramaswami Chettiar v. Oppilamani Chetty 1. 
- In the result I would to dismiss the Second Appeal with costs. 


Napier, J:—J agree. This case seems to me to be covered 
Napier, J. by the decision in General Manager of the Raj Dharbanga v. 
Maharajah Coomar Ramput Singh 2 it being a suit against the 
estate of the deceased. l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Seshagiri 
Aiyar, JJ. 


The firm of K. E. P. T. V. Draviam Appellants * Plaintiff. 
Pillai and Venkatachelam- Pillai’ of 


Tuticorin. 
O D, ' 
Cruz Fernandez and another ... Respondents (Defendants.) 
Draviam Madras—District Municipalities Act (IV of 1884), 5. 250 (a)—Rules frained 
Pillai ` thereunder—Hlection—Refusal of Chairman to register name of certain person 
Os as entitled to vole on behalf of a firm—Damages for improper refusal— Absence 
Cruz 
Fernandez. of bona fides—Malice if necessary. : 


The Chairman of a Municipality will be liable in damages if he refuses to regis- 
ter the name of a person as entitled to vote on behalt of a firm if the refusal is not 
in good faith which implies due care and diligence. Express malice is not ‘neces~ 

1 sary. 
` A summary dismissal of a petition presented for the registry of the name of a 
person as & voter is illegal and is not consistent with bona fides on the part of the 


\" Officer. 
The nomination of a representative does not necessarily constitute an amend 


ment of the register of voters. 

_ Second Appeal against the decree of the District Court, of 
Tinnevelly in A. 8. No. 181 of 1912, preferred against the decree 
of the Court of District Munsif of Tuticorin in O. S. No. 28 of | 
19 Ti. 








* S. A. No. 781 of 1918. 22nd September 1915. 
. 1. (1909) I. L. R. 33 M. 6. 2. (1872) 14 M, I. A. 605. 
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T. R. Ramachandra Aiyar with V. S. Govindachariar and 
V. S. Kallabiram Aiyangar for Appellants. 


J. L. Rosario with K.V. Krishnaswami Aiyar and C. Kr ishna+ 
machariar for Respondents. 


The Court delivered the following 

Judgment :—The facts of this case are very simple. Plaintiffs 
are the firm of K. E. P. T. V. Draviyam Pillai and Venkata- 
challam Pillai. They are registered in the voting Register 
of the Tuticorin Municipality as “K. E. P. T. YV. Draviyam 
Pillai and another.” Note (1) to Rule 4 of the Rules pro- 


mulgated by Government under section 250 (1) (a) of the Dis- ' 


trict Municipalities Act provides that a firm desirous of voting 
“ when entitled to be ragistered must cause fhe name of'a partner, 
member, agent or secretary to be entered in the register maintain- 
ed under Rule 8 supra as their representative, and he alone shall 
be entitled to vote on behalf of the company or family.” This 
rule has been interpreted in G. O. No 2020 M. Dated 
27th September 1905 as follows :—“ It is the duty of the Chairman 
to see that proper representatives for’ purposes of voting. are 
registered by the companies, associations and undivided families 
entitled to such privileges and brought on the register of voters at 
the time of its preparation.” 

(2) There is however no objection to the registration of the 
representatives of these bodies or to modifications of. such re- 
gistration under the note 1 to Rule 4 atany time during the year. 
The nomination of a representative does not necessarily constitute 
an amendment of the register of voters, but is merely by, way 
of subsidiary instruction which is essential to make the accepted 

. list effective.” 

A Municipal election was held in Tuticorin on 6—10—10. 
On the previous day the following petition was presented to the 
chairman (1st defendant) : (Exhibit N.) 


| “ The .petition written by K. E. P. T. V. Draviyam Pillai 
of the said place is as follows:— 


“ We request that Venkatachallam Pillai would be accepted ` 


as a representative of us two and that his name be registered in 
the voter's Register of the 5th ward. ” 

The following order was passed on this by the Ist defendant 
apparently early on the following day (6-10- 1910):— 

“ Rejected...... The names of both the persons mentioned in 
this do not appear in the voter’s list.” 
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When Venkatachallam Pillai presented himself on that day 
at the pelling booth, 2nd defendant who was the identifying 


-officer referred him to this order and refused to allow him to vote; 


He therefore did not vote. The firm now sue for Rs. 1,000/— 
damages, 

That the order of the 1st defendant on: Ex. N. was not 
justifiable is admitted by the District Judge. He says: - Í 

“There can, I think, be no doubt that under the rules 1st 
defendant had power to allow Venkatachellam Pillai to vote as 
the firm’s representative. The description in the list, however 
ambiguous, could have been modified by him and no reason is 


’ : shown why he did not modify it and allow Venkatchellam Pillai’s 


vote. I must therefore hold that. he exercised his discretion - 
wrongly in disallowing the Vote.” He has however dismissed . 
the suit holding on the supposed authority of Chuni Lal v. Kripa 
Shankar 1, that malice, meaning presumably “ express malice”, is 
necessary to sustain the action and that such malice is not proved. 


In our opinion the word “malice” which occurs in the 


' penultimate sentence of the reported Judgment in that case means 


nothing more than a lack of bona fides. The learned Judges 
merely lay down that an officer in a position of this kind “is not 
liable to a suit because he made a mistake in good faith in 
determining questions that arose for his decision.” (Vide also 
Sabhapat Singh v. Abdul Gaffur ?). The real test is whether Ist 
defendant when he passed his order was acting ‘in. good faith,’ 
which implies “due care and diligence.” 


Viewed from this standpoint, we find it impossible to 
exonerate the Ist defendant, The grounds on which he seeks 
to justify his action are these as set out in paragraph 6 of his 
written statement: ‘“ Under these circumstances, as ‘in the suit 
petition which was received by defendant on 6—10—10, it was 
requested that the name of Venkatachellam Pillai, an individual 
not found inthe said list may be newly entered therein as the 


` representative of two persons named in the petition, and as in 


the said petition the name of the particular firm of which that 
individual was required to be registered as the representative was 


` not clearly described and as it was not clear that the voter 


numbered as 136 was the said identical firm under the name 
K. E. ©. T. V. or if it referred to the two individuals named in 


1, (1698) I. L. R. 81 B. 87. 2. (1896) I. L. R. 24 C, 107 at p. 114, 
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the suit petition and as an objection petition had been. received 
in connection with vote No. 136, the defendant reasonably 
surmised that he had no authority to grant an order in compliance 
with the petition and in accordance with law and mamool, and to 
the best of his discretion rightly, and with bona fide intentions the 
defendant came to be of opinion that it could not be registered as 
requested in the petition and in pursuance of this opinion the 
endorsement on the suit petition was made.” 

Now as regards this-it may be observed (1) that the 1st 
defendant, as chairman, was himself responsible for the ambigu- 
ous entry of “Draviyam Fillai and another” in the voting 
register; (2) that if he entertained any doubt of the identity of 
Venkatachellam Pillai with the person entered as ‘another’ it 
was easy and his plain duty was to hold an enquiry, -(8) that in a 
precisely similar case, a firm was allowed to record a vote. by a 
representative, although the names of all the partners were not 
specified in the voting register (Vide paragraph 16 of the District 
Munsif’s judgment), and (4) that the mere presentation of an 
objection petition by some one else could not possibly be an 
excuse for denying to plaintiffs their right of voting or at any rate, 
for refusing to enquire into whether they did not possess such a 
right. His learned vakil has suggested that the G. O. above referred 
to has no legal effect and that it is doubtful if the chairman has 
power to enter the name of the representative in the register except 
at the time of its preparation or revision. We see no reason to 


put a different interpretation on the rule than that set forth in’ 


the Government order. But however this may be, the Ist defendant 
never pleaded that his action was in any way influenced by 
doubts on this score, and this argument cannot be considered in 
judging of his good faith. In our opinion the 1st defendant was 
not acting in good faith in rejecting the petition, Exhibit N; and 
he is liable in damages. We see no reason to call fora finding 
from the Lower Appellate Court as to the amount, as there is no 
basis for assessment; and we agree with the District Munsif that 
the plaintiffs are only entitled to nowinal damages. 
The decrees of the Lower Courts will be set aside and the 
plaintiffs will be given a decree for Rs. 50 damages and full costs 
throughout against the Ist defendant only. Plaintiffs seek for 
‘no remedy in this Court against the 2nd defendant who is 
exonerated; but we make no order as to his costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Sadasiva Aiyar and Mr. Justice Napier. 
Dharmaraja Aiyar and another ... Petitioner” (Respondents 1 and 
l “ 2 in appeal) Defendants 


v. 9 and 10. 
K. G. Srinivasa Mudaliat and Respondents (Respondents 1 
others. < to 3 are petitioners in the 


Lower Appellate Court and 

Respondents 4 and 5 are 

Respondents 3 and 4 in the 

Appellate Court and Plain- 

tiffs 1 and 2in the Court 
‘ of 1st Instance.) 


Civil Procedure Code O. 84 R. 8—Power exercisable only by Court of First 
Instance—Appeal—S 148—Not applicable to extensions of time for doing acts allowed 
by decrees. 


8. 148, Civil Procedure Code, does not apply to the extension of time for doing 


acts allowed by decrees and the Courthas no power under that section to extend, . Í 


the time fixed for the payment of mortgage money by the deoree. 

Power conferred by O. 84 R..8 to extend the time Sxed for redemption can be 
exercised only by the court of the Ist Instance and not by the Appellate Court even 
in cases where the preliminary decree is one made by the Appellate Court. 

No appeal lies against an order extending time for payment of the mortgage 
amount. 


Petition under 5. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of-Kumbakonam in O. P. No. 927 of 1912 in A, 8. No. 653 of 
1909 (O. S. No. 186 of 1908 on the file of the Court of the 
District Munsif of Mannargudi). 

S. Varadachariar for T. R. Venkatarama Sastri for Repel 
lants. 

G. S. Ramachandra Aiyar for Kedia. 

The Court delivered the following 

Judgment :—There isa preliminary objection taken that no 
appeal lies against the order of the Lower Court extending the 
time for payment of the mortgage amount, an order passed under 
the proviso to 0.34, R. 8, and under 8. 148 of the Civil Procedure 
Code. (As regards that portion of the order of the Lower Court 
which effected an addition of parties under Order 22 Rules 10 and 
il, we were told that this appeal was not directed against that . 
portion). l . AH 
* 0. R. P. No. 711 of 1915. 22nd September 1915. 
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We think that the preliminary’ objection’ is sound. The 
Order extending time does not come within the definition of a 
decree (See S. 2 cl. Z of the Civil Procedure Code). We are 
clear that it does not determine any question coming within S. 
47 as was ingeniously contended by, the appellant's learned Vakil, 
Mr. S. Varadachariar. 3 

We, however, allow this appeal to be converted into a revi- 
sion petition under S, 115 C. P. C. l 

The question for consideration on this footing will be 
whether an Appellate Court which passed the preliminary decree 
in a mortgage suit (which was treated as a combined suit for 
‘redemption, as regards a prior mortgagee and for aale, as regards 
the mortgagor): has jurisdiction to entertain an application for 
extension of time under Order 34 Rule 8 Proyiso and 8. 148. 

As regards S. 148, we concur. with the decisions in 
Het Singh v. Tika Ram land Suranjan Singh v. Ram Bahal 
`- Lal 2 that the section does not apply to the extension of time for 
doing acts allowed by decrees. ; 

As regards Order 34, Rule 8, we agree with the cases in 
Venkatakrishna -Aiyar v. Thiagaraya Chetti 8, Sheonarain v. 
Chunni Lal 4 Ram Dhani Sahu v. Lalit Singh 5 and Shamul- 
dhun Dutt v. Lakhimant Debi 8, that it is the court of First 
Instance to which the suit was remitted after the preliminary 


decree was passed by the Appellate Court which has the 'exclu- 


sive jurisdiction to deal with an application under Order 34 Rule 
8,-proviso. Section 37 quoted by the respondents’ learned Vakil 
has no relevancy as Order 34 Rule 8 proviso does not contain the 
expression “Court which passed a decree” or “words to that effect,” 
but only the one word “Court”. occurring in that expression, But 


` _ it is argued that the word “Court” means from the context. in" the. o 
sg former- portions of that R; 8. only. the “Courts which.” (actually) as 


“passed the decree”. even if that.court ‘be the ‘Appellate Court, But 


Dharmaraja 
Aiyar 
v. 
Srinivasa 
Mudaliar. 


even if the word- “Court” hes thab-meaning in the former portions, sh 


we do not see that the’ single word“ Court?” “constifutes ° “tHe* ex- i 


pression “Court ‘which passed a decreé.” or “words to that effect” 
-when that single word is not followed by any words correspond- 
ing to words “ which passed a-decree.” The said word “ Court” 
in the clauses 1, 2 and 4°of that Rule 8 which relates to the 
1. (1912) 9 A.L.J. 881. 2. (1912) 17 Ind. Cas. 912; 10 A.L J 250, 


8. (1899) 1.L.R. 23 M. 521. 4. (1900) I. O. R. 23 All. 88, 
b, ~(1909) I, D. R. 31 All, 328. - 6. (1910) 13 ©. L. J. 459, 
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Dharmaraja passing of final decrees in mortgage suits, would, no doubt, mean 

Ayar the same thing as the expression “ Court which passed a decree,” 

Srinivasa when the court which passed a preliminary decree was (as it 

would ordinarily be) the courb of First Instance. But to argue 

therefore that the word must mean in all cases “the court which 

passed the decree” even if that court was the appellate court and 

not the court of First-Instance and that therefore.the word “Court” 
in the proviso also means only the appellate court if that is the ` 

“ court which passed the decree and does not include the court 

of First Instance except by a reference to S. 37 seems merely 

to beg the question in issue. ` 

Further §. 37 includes the court of First Instance only 

“ where proceedings have to be taken “in relation to the execution 
of decrees” in certain contingencies. The application now in 

_, question does not, in the first place, relate to the execution of 
any decree and, in the second place, the decree-holder seeks, not to 
include the court of First Instance on the strength of section 37 
but to either include or to mean only the appellate court, 

In the result we allow the revision petition and direct the 
sub-court to return the petition so far as it prays for an extension 
of time, to be presented-to the court of First Instance. Costs 
hitherto will ‘abide. A fair copy of the petition might be attached 
to the original petition (which is really a combination of two . 

_separate petitions) when the latter is represented to the Court of 
First Instance the words “may be pleased to add them as plain- 
tiffs 3, 4, and 5" being omitted from the fair copy, attached. - 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present: —Sir J ohn Wallis, Kt., Chief Justice and. Mr. g ustice 
Seshagiri Aiyar, © ae . ‘ 
~Karuturi Gopalan, being minor bý hisha- ' "Appellant? Ist an a 

“ternal grandfather’ s% younger “Brother “nd | ( ‘Defendants cm 





Bie rie Se —Abburi Verkarayudu and others. ~ ae ` -Plaintiff E) 
ies : Vi. Vas : 
Karuturi Venkataraghaval and others... "Bis anis, ¢ Plain. i 
tiffs Defendants.) . 
Gerakan Hindu Law—Inheritance—Sudras—Share -of adopted son in competition with 
aurasa son—Partition decteé—Provision for marriage expenses 
Karutari Under Hindu Law even among Sudrag the adopted sonin competition with a ` 
Venkata- subsequently born aurasa son is entitled to only one fifth of the estate. 
raghavalu. 


* A, 8. 98, 107 and 158 of 1913, | ` Sth September 1945. | - 
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Rajah v. Subbaraya' not followed. ik A Karuturi 
“In partition decrees provision can be made for the marriage expenses of the Gopalan 
unmarried members of the family, Such a provision shoul] be made only for 
4 R ees. at X K artdi 4 
persons who are of the same degree of ralationship as those who have been married Venkata- 
at the expense of the family, . ea: raghayalu, 


Srinivasa Iyengar v. Thiruvengada Iyengar 2 followed. 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Rajahmundry in O. S. No. 41 of 1911. 

'Y. Rama Doss for Appellants. - 

P. Narayanamurthi with B. Narasimha Rao for Respond- 
ents, 

The Court delivered the following 

Judgments :—Seshagiri Aiyar, J.—In A. S. No. 98 of1913. eeii 
One Venkanna adopted the plaintiff in 1898. The lst defendant i 
was subsequently born. Venkanna died in 1902, The 2nd defend- 
ant, the natural mother of the lst defendant and the adoptive 
mother of the plaintiff managed the estate during the minority of 
the two sons. The suit is for partition fora half share in the 
family properties. The main contention of the Ist defendant is 
that the plaintiff is only entitled to a fifth share. The Subordi- 
nate Judge relying on an observation in Raja v. Subbaraya 1, held 
that the two sons were entitled to equal shares. 

The question has been argued at great length before*us. I 
am unable to agree with -the Court below. The parties in this 
case are Sudras.. In Raja v. Subbaraya 1 the dispute was between 
the natural son of a brother and the adopted son of another. It 
is settled law in Madras, notwithstanding Raghubanand Doss v. 
Sadhu Churn Doss ? and Giriapa v. Ningapa 4 to the contrary 
that by right of representation the adopted son would take the 
share of his father in competition with the natural son of another 
member of the joint family, That was the only question that 
i atobe for- decision i in the Madras. Case., ‘At the end of the judgment, , 
the Jearned judges say "if theré be such a special tule, as is suggest-, ` 


“* ed, it is ‘not applicable at all evetits.to. ‘Sudras,, among whom the 
` adopted” son is declared entitled “to take’ an: equal: share | with: ee i 


legitimate son who is born. subsequently, to the: adoption”; Apart PAN pa 
from the text of Vriddha Gautama commented è on in the Dattaka=> ~ aren att es 
Chandrika to-which I shall presently refer, Ihave not been able: kai TSL : 
to find any authority for this statement.. On the other hand, ` = 
Ayyavu Muppanar v. Nelayadatchi Ammal 5 gave the adopted son- 


` 1. (1888) I. L. R. 7 M. 268. 2. (1918) 25 M.LJ. 644; 15 M.L.T. 307. 
. 3 AGEN I.L. R. 4 0. 425, 4, ae 1. E R. 11B, 100 
5. (1862)1M. H.G. R 
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only a fifth share inthe family properties. Apparently this 
decision was not brought: to the notice of the learned Judges. In 
Bombay and Calcutta subject to the special doctrine which denies 
the right of representation to the adopted son in a joint family, 
it has been held that the share of the adopted son among Sudtas 
is only a fourth of that of the natural son. See Raghubanand 
Doss v. Sadhu Charan Doss 1, Giriapa v. Ningapa 2 and Bachoo 
v Aapa 8, 

‘On the authority of the | Rishis and of the Smriti writers I 
feel no hesitation in holding that the adopted son is not entitled 
to share equally with the natural son. (1) The well-known text 
of Vasishta is in Chap. XV Sloka 9 “where a son has been adopted, 
if a legitimate son be (afterwards) born, the adopted son shares a 
fourth part.” (2) Katyayana is quoted in the Dayabhaga and in 
Colebrooke’s Digest Vol. III p. 348 as saying “A son of the body 
being born, the adopted sons of the same class take one-third as 
their portion. But in the Madanaparijatha and Viramitrodaya 
the sage is quoted as allotting only a fourth part. (8) Baudhayana 
takes the same view as Vasishta: See Dattaka Mimamsa 5. V 
Sloka 42. (4) Manu in Chapter IX Sloka 163 says. “The aurasa 
son alone is the sole heir of the father’s wealth ; but as a matter 
of compassion he only gives maintenance to the rest.” The 
Mitakshara interprets this passage as applying to the other class. 
of sons “who are devoid of good qualities’ and says that the 
general rule as to a fourth share is not affected by Manu’s text, 

= AS against these Smriti writers, we have the authority of 
Vriddha Gautama, who gives an equal share to the adopted son 
with the natural born son. It is not necessary to consider 
whether this text of the sage is an interpolation as surmised by 
Messrs. Golap Chander Sircar and Ghose. Mr. Shyama Charan 


. Sircar in his Vyavastha - ‘Chandrika’ inclined ‘to-the view that- the : 
text is obsolete. The. preponderance, of authority,, therefore; Js 


in, favour of tng view restricting the rights of the adopted | son, nto a 
‘fourth share.. ; : 4 


‘7 l- Coming: nai ‘fo: _the-commentatdrs ‘the saa “of them ` - 
“entnciate the same rule. It is curious that Vignaneswara- does 


not even mention Vriddha Gautama as an authority on this subject. 
This marked omission is significant. He refers to a number of 
Smritis and propounds the rule, that the adopted son’s share is a 


1. (1878) I. L. R. 4 C. 425. 2. (1892) LL.R. 17 B. 100 (P.B) 
8. (1914) 16 Bom. L,R, 263. 
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` fourth of the aurasa son’s (Mitakshara Ch, I sec. XI placitum 24 ` 


et seg), Jimuta Vahana the author of Dayabhaga in discussing 
the share of the adopted son in Ch, X does not mention. the 
authority of Vriddha Gautama. The Madana Parijata and the 
Viramitrodaya adopt the rule given inthe Mitakshara. Saraswati 
Vilasa after afull discussion concurs in the same view. The 
author does not refer to Vriddha Gautam. Tha first note of 
dissent is to be found in the Dattaka Chandrika S. V. Paragraphs 
24 to 82. The author reconciled the text of Vriddha Gautama 
with the others by restricting its application to Sudras alone. The 
text itself is general. But the commentator refers to the fact that 
among Sudras, illegitimate song are given at least a third share in 
competition with legitimate sons and argues that adoptedsons should 


not be in a worse position. Itis permissible to point out that . 


whatever may be the social status of an illegitimate son, the fact that 


he is of the same flesh and blood as the person whose property he - 


seeks a share in, may account to the favourable position assigned 
to him. The same considerations donot always apply to an. 
adopted son. The other reason given by the author with reference 
to Manu’s text about a man having a hundred sons does not com- 
mend itself to me. . It is curicus that the Dattaka Chandrika in 
interpreting Vriddha Gautama’s text, does not properly explain the 
words “ Yatha Jathe”. The author of the Dattaka Mimamsa 
translated the words as ‘possessing good qualities.’ Shyama Charan 
Sircar in his Vyavastha Chandrika gives the same meaning. In 
Ghose’s Hindu Law, the quotation of Vriddha Gautama uses the 
words “Thatha Jathe.” Whatever may have been the exact words, 
their literal meaning is “existing as above.” The reference appar- 
ently is to the quality which a person to be adopted is expected to 
possess. Manu in Chapter IX Sloka 169 describes an adopted son 
thus :—“He is considered ae a son made or adopted, whom a 
man takes as his own son, the boy being equal in class, endowed 
with filial virtues acquainted with the merit of performing obse-. 
quies to his adopter,,and with the sin of omitting them.” 
. That is the reason why such an erudite scholar'as Nanda Pandita 
translates Vriddha Gautama’s text in the way I have- mentioned. 
Iam of opinion. that Gauiama’s rule is-an exception to the 
general law. It would be impossible to administer suck a rule 
by courts, as the determination whether a- man possesses 
good qualities would lead to endless conflict of views. The 
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author of Dattaka Mimamsaafter examining Vriddha Gautama’s 
text carefully, inclines to the view taken by Vignaneswara 
and the other commentators. Thus, we see that with the 
exception of the Dattaka Chandrika, all the commentators 


_agree in not giving anequal share to the adopted son. Mr. 


Narayanamurthi contended that as the Dattaka Chandrika is a 
special treatise on adoption, its conclusions are entitled to greater 
weight than those of the other commentators, he quoted 
Collector of Madura v Moothu Ramalinga Sathupatty 1 for this 
position. In the first place, the question that has to be decided 
does not relate to the qualification of the adopted son or to the 
ceremonies relating to the adoption. It is a question of inheri- 
tance. It is well settled that in matters relating to inheritance, 


_ the Mitakshara is paramount in Madras. Moreover as pointed by 


Mr. Ramadoss, the authority of Dattaka Chandrika is not to out- 
weigh the sayings of the Rishis. See Sri Balusu Gurulinga- 
swami v. Sri Balusu -Ramalaksh namma 2 and Puttulal v. Par- 
bati Kunwar ®, Further the Dattaka Mimamsa another special 
authority on adoption takes a different view. -Lam therefore 
clearly of opinion that the view taken by the Dattaka Chandrika 
is not binding on us and that the dictum in Raja v. Subbaraya +. 
based on this authority should not be followed. 

Writers on Hindu Law almost unanimously accepted the view 


taken by the Mitakshara. Messrs. Golap Chandra Sirkar, Ghose, 


and Siromani Batiacharya are unhesitatingly for a fifth share”. 
Messrs. West and Buhler are of the same opinion. Mr, Mayne 
expresses no definite opinion on the question, He says that in 
Ceylon, the adopted son shares equally with the aurasa son. On 
the other hand the precedents quoted by Macnaughten in p. 184 
show that the practice is different in India. On all these grounds, 
I hold that the plaintiff is only entitled to a fifth share in the 
family properties. ` 

Another point in the appeal relates to the diskon in the 
decree that the Ist defendant’s share should be held liable for 
monies not accounted for by the 2nd defendant, This is clearly 
wrong. The 1st defendant may never benefit by the Wsepudusi 
of his mother. See Sonee Vishram v. Dhondu 5. 


The last point relates to the provision for marriage expenses. 
In Srinivasa Aiyengar v. Aan gada ayan gan, 6. Spencer, J. 


I. (1868) 12 M. I. A. 397 at 436. (1899) 26 L A. iI at 181. 
8. (1914) 42 LA. 155 at 161; 29 M.L.J. 68. i (1888) I. L. R, 7 M. 253." 
6. (1904) I. L. R. 28 B. 890. - 6 (1918) 25 M.L.J. 644; 15 M.L.. 307. 





PART KK.) THE MADRAS LAW JOURNAL REPORTS. 715 


agreeing’ with Sundara Aiyar, J.-held that in partition decrees ‘pro- 
‘vision ‘should be made forthe marriage expenses of the unmarried 
. members of the family. On the other hand Sankaran Nair-and 
Oldfield, JJ. in Appeal No, 89 of 1913 have taken a different view. 
The practice in Madras seems to be in consonance with the view 
taken in Srinióasa Aiyengar v. Thiruvengadathaiyengar 1, See 
Strange’s Manual of Hindu Law pp. 190 and 191. Sir Thomas 
Strange in Chapter VIII refers to the opinion of pundits to that 
„effect. Jairam v. Nathu 2 supports the appellant. Such a pro- 
vision should be made only for persons who are of the same decree 
of relationship as those who have been married at the expense of 
the family- 

In reversal of the decree of the Subordinate J udge, we ; direct 
that the plaintiff be alloted a fifth share in the properties found to 
belong to the family, that in passing the final decree 4 provision 
be made for the marriage expenses of the first defendant, . and 
that that portion of the decree declaring the 1st defendant’s share 
liable for malversation made by the 2nd defendant be omitted. 
Appellant is entitled to his costs from the Ist Respondent in the 
appeal. 

The Chief Justice :—I agree. 

In Appeal No, 107 of 1913, 

We think the 2nd defendant is entitled to maintenance at 
the rate of Rs. 10 per mensem charged on the estate, and to be 
‘paid by the plaintiff and the 1st defendant in proportion tó ‘their 

. Shares in the joint family property and payable on the 10th of 
every month, There will be no decree for arrears. |The decree 


‘is modified accordingly ; otherwise iia appeals ‘is dismissed wan 


costs. 
In Appeal No. 158 of 1918. 

The Subordinate Judge is wrong in disallowing item 18 in 
schedule A. The reason that this item was sold away to the 18th 
defendant by the plaintiff i is not sufficient to deprive him of his 
right to claim itas family property. The party whom the Ist 
defendant alleges as the owner of it was not before the court. 
This item must be included in the “properties decreed to the 
plaintiff. 

l As regards item 1] in Schedule A, item b in Schedule C. 
“and the E Schedule properties, we think the Subordinate Judge 
1, (1918) 15 M. L. T. 807. _ 2. (1907) I. D, R. 31 B, 54. 

95 
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-is right. The appeal must be dismissed in regard ‘to them. 


With regard to the debt covered by Exhibit B the matter stands 
thus. Exhibit B is a deed of simple mortgage taken by the 
plaintiff's father in respect of Items 12 and 13 in 1892: At that 
time he was managing the properties of the 8th defendant’s 
father. -In 1895, the latter obtained from the plaintiff's 
father some of the properties. entrusted to his management 
and gave Exhibit IA as receipt therefor. It is admitted 
that Exhibit B is not among the documents mentioned in that 
receipt, The case for the 8th defendant is that Exhibit B was 
subsequently handed over by the plaintiff's father to him. No 
receipt is produced evidencing the delivery. It seems unlikely 
that a receipt would not have been obtained if the document was 
really handed over. In 1905, the 2nd defendant purporting to act 
on behalf of the plaintiff and the Ist defendant executed a deed 
of release by which she gave up the claims of the two minors in 
Exhibit B. We are not satisfied that this was a bona fide settle- 
mens of a disputed claim. The evidence of the 2nd defendant about 
the properties having been in the possession of the 8th defendant 
is palpably false, as the properties were subjected only to a simple ` 
mortgage. There is no specific evidence that the money due 
under the document came from the estate of the 8th defendant's 
father. All that is deposed to is that as the plaintiff's father had 
the estate in his possession, the money must have come from that 
estate. We do not think this evidence is sufficient to alter the 
prima facie character of the transaction. We are of opinion that 
the money advanced belonged to the father of the plaintiff and 
the 1st defendant, They are entitled to their respective shares in 
the debt; items 12 and 13 of Schedule A are subject to this mortgage 
debt. | 
We cannot uphold for the reasons given in Appeal 98 the 

decree by which the lst defendant's share in the property has 
been held liable for the monies not accounted for by the 2nd 
defendant. We must ask the Subordinate Judge to appoint a 
Commissioner to take an account of (a) the monies which came 
into the hands of the 2nd defendant as guardian of the two 
minors since the death of her husband in 1902; and (b) of the 
expenditure legitimately incurred by her in the management of 
the estate. 

In passing the final decree plaintiff and the lst defendant 
should be given their respective shares in the balance that may 


$ 


PART KK.) THE MADRAS LAW JOURNAL REPORTS. 717 


be found due from the 2nd defendant. Plaintiff will have pro- 
portionate costs of this appeal from the 8th defendantin this and 
in the Lower Court. The other parties will bear their own costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Wallis, Chief Justice, and Mr. Justice 


Srinivasa Aiyangar. 


A. Bharadwaja Mudaliar ... Appellant* (1st Defendant) 
Kolandavelu Mudaliar alias Kolan- Respondents (Plaintiffs and 
davelu Naicker and others. ` 2nd Defendant). 


Will—Constr uction—Legacy—Bequest of siw acres of good irrigated nanja land 


out of 19°40 acres in a’ village—Bequest, not void for uncerlainty-—Nature of the 
interest of legatee’s heir—Construction so as to give effect to the legacy—English 
rules of construction. 

Where a testator bequeathed certain lands by the undermentioned clause 
viz., ‘I give to my fathor’s sister's second son. Murugesa Mudaliar .......... 
6 acres of good irrigated nanja lands in the village of Pudur, etc,” and the 
testator had 19°40 acres of land answering to‘the description, and the legateo died 
without having selected 6 acres and his heir brought a suit against the executor 
for the 6 acres and mesne profits. 

` Held, the bequest is not void for uncertainty. The legatee has a vested 
interest in 6 out of the 19°40 acres as a tenant-in-common along with the residuary 
legates and is entitled to a partition by metes and bounds by court. 

Per Wallis, C.J.—TLbe English rule as to selection by the legatee is too artificial 
rule to be applied to a Hindu agriculturist. His intention would generally be that 
the lands should to be partitioned by ths court in the absence of any agreement. 


Per Srinivasa Aiyangar, J.—Courts should if possible construe the will go as 
to give effect to the legacy and ought not to hold a will void for uncertainty unless 
ib is utterly impossible to put a meaning on it. ' 


Appeal against the decree of the District Court of North 
Arcot in O. 8. No. 9 of 1913. 

[The facts are fully set forth in Mr. Justice Srinivasa Aiyan- 
gar's Judgment. | 

G, S. Ramachandra Aiyar for Appellant. 

S. Srinivasa Aiyangar and O. V. Ananthakrishna Aiyar for 
Respondents, 

The Court delivered the following 

Judgments :—The Chief Justice :—The legacy in this case is 
of six acres of good irrigated nanja lands in the village of Pudur.. 
Assuming that the legacy is out of the nanja lands owned by the 
testator, the will does not say which of them the legatee is to 
have ; and in England such a bequest would: have been held void 


* A, B. No, 195 of 1914. 6th October 1915. 
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for uncertainty but forthe benevolent rule of construction that 
the testator is intended to have left the choice to the legates. 
Tapley v. Eagleton 1, Bacon’s Abridged Title Election A; and 
the other authorities referred.toin Narayanaswami Gramant v. 
Periathambi Gramani 2, where the rule was applied and recog- 
nised. The reasons for reading into the will something that is not 
there, viz., that the legatee should himself make the selection, 
was that without such a provision the legacy was regarded as 
bad for uncertainty. In the present case unfortunately the legatee 
died without making the election, and the accepted view in 
England would appear to be that the will cannot be read as 


‘intending that the heirs of the legatee should be allowed to make 


the election in the event of the legatee dying without having made 
it. See the old authorities cited in Bacon’s Abridged Title Election 
C. That would be equivalent to reading itas a bequest of six acres 
to be elected by the donee and his heirs, In Harl of Bandon v. 
Moreland 8, where under a settlement a power of election was 
given to the beneficiary, his heirs or assignees, it was held that 
this disposition offended against the .rule against perpetuities, but 
that the powers of the beneficiary and of his heirs or assignees, 
were severable, and that an election made by the beneficiary 
himself in his lifetime would be supported. The same rules 
were recognised and applied in Savill Brothers Ltd. v. Bethell 4. 
These are, however, somewhat artificial rules to apply to the will 
of a Hindu agriculturiss who was no doubt familiar with the 
ordinary ‘process of partitioning lands by the Court in a partition 
suit and I think it much more likely that his intention was 
that in the absence of agreement the lands in question should be 
partitioned by the court than that the legatee should be left to 
make a selection for himself. In this view I see no sufficient 
reason why the Court should not give effect to the testator’s 
intention by partitioning off and allotting to him land of the 
nature and extent indicated in the will dut of the land left by the 
testator and I concur in the order proposed by my learned brother 
whose Judgment I have had the advantage of reading. ; 
Srinivasa Aiyangar, J.:— This appeal raises a question of some 
difficulty on the construction of a clause in the will of one Dhana- 
koti Mudaliar. The clause in question reads thus: “I give to 
my father’s sister’s second son Murugesa Mudaliar my big house 


1. (1879) 12 Ch D. 683. 2, (1895) LL.B. 18 M. 460. 
3, (1910) Ir, Ch. 220. $. (1902) II Ch. 593, 
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at Tiruvannamalai and also 6 acres of good irrigated nanja lands 
in the village of Pudur in Arcot Taluk and also give him Rs. 3,000 
without any restriction. from me.” No question arises now as to 
the bequest of the house or of the legacy of Rs. 3,000. Murugesa 
Mudaliar, the legatee is dead and his sons are the plaintiffs in this 
suit. It appears from the evidence that the testator had, besides 
other lands, 19°40 acres of Jand in the village of Pudur which 


answer the description of good irrigated nanja lands, though all 
_of them are not of quite the same quality. They are the lands 


described in Schedule B to the plaint. The plaintiffs claim 6 out 
of the 19°40 acres and state that the Ist defendant, who is the 
‘residuary legatee and also executor by implication, has failed to 
put them in possession of the 6 acres and they ask for a decree 
directing the 1st defendant to deliver possession of 6 acres of good 
irrigated nanja lands out of the B Schedule lands in Pudur. In 
the schedule there is a note stating that items 1 to 15 mea- 
suring 9 acres 2 cents are good irrigated lands and that plaintiffs 
want 6-out of the 9 acres 2 cents. The Ist defendant pleaded 
that he never objected to the plaintiffs taking their portion 
` of the’nanja lands in Pudur bequeathed to their father and that 


he was not therefore liable for mesne profits; and also proceeded . 


to state that the provision in the will was vague, indefinite and 
uncertain, and that the plaintiffs had to make their selection from 
the whole of the lands in Pudur village possessed by the testator, 
and not solely from the 19°40 acres (Para 10 of the written 
statement). At the lst hearing the Ist defendant definitely gave 
up the contention that the devise of the 6 acres was void for 
uncertainty. (Judge's Notes printed ab page 12 of the printed 
book). The only question then that required determination was 
‘whether the plaintiffs were entitled to 6 out of 19°40 acres or 6 
out of the whole of the extent, the particular 6 acres being deter- 
mined by division and not by selection. The District Judge in 
the court below has, however, held that the plaintiffs were entitled 
to select 6 acres of land out of the lands belonging to the testator 
in the village of Pudur. The lst defendant appeals against, the 
| decree and contends that the legacy of 6 acres was void for un- 
certainty, and the lst question is whether there is any uncertainty 
as to the subject matter of the legacy. 

The will is in English; but it is clear that the kakak was 
not able to express himself accurately or clearly in that language. 
The lands which are.given are ordinarilycultivable lands. Their 
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extent is certain and their locality immaterial as their value does 


» not depend upon their situation as in the case of house sites. 


There is nothing in the will to indicate that the testator intended 
the legatee to select any. particular 6 acres he desired. It 
seems to me that the testator had no idea of any selection by the 
legatee. In cases where out of a number of distinct articles or 
properties some are bequeathed, it is obvious that the testator 
must have intended that the particular properties to be selected 
by some one whether it is the legatee or the executor. As-for 
example one out of the several houses or so many out of the 
horses in the testator’s stable. If again, the devise is of a certain 
quantity of land at or near a particular place as for example, 20 
acres of land near a house or surrounding a house, then pre- 
sumably the testator leaves it to the legatee to select the particular 
20 acres. So also when a testator is possessed of lands of different 
descriptions as pasture lands, building sites, garden lands, forest 
lands and cultivable lands and if he gives only a particular extent 
a right of selection may be implied. In the case for instance of 
cash or commodities there could be no doubt that a legacy of a 
particular quantity means a fraction of the whole. In the case 
of lands which may not be all of the same quality, the testator’s 
intention may be to give to the legatee a right to select a parti- 
cular quantity from out of a particular locality; that is a matter 


‘of construction. In this case the lands given are ordinary 


cultivable lands and, there is no reason*to suppose that the testa- 
tor made any difference or had any idea of difference with 
reference to any particular place or locality. I think the reason- 


‘able interpretation of the words used by him is that he intended 


to give to the legatee that fraction out of the total quantity of 
land which would give him the extent specified in the will. It is 
also clear that the testator intended the legatee to have the six 
acres of land immediately on his death. If the testator intended 
that the property should vest only ona selection made by the 
legatee, the language used by him would have been different. We 
should, I think, construe the will so as if possible to give effect 
to the legacy. “The modern doctrine” as stated by Jessel, M. R. 
“ig not to hold a will void for uncertainty unless it is utterly 
impossible to puta meaning upon it,’ In Re Roberts: Repington 
v. Roberts Gawen 1. I am therefore of opinion that the legatee 
had a vested interest in six out of the 19°40 acres as a tenant-in- 
1. (1881) L. R. 19 Ch. D. 529. 
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common along with the residuary legatee, and is entitled to division 


by metes and bounds, of the 19°40 acres, and have an allotment . 


made to him of 6 acres. He is, I think, also entitled to mesne 
profits of the lands for 3 years prior to the suit as claimed in the 
plaint. Subject to this modification the appeal is dismissed 
with costs. 


The memorandum of objections is allowed.’ There will be 
no order as to costs. f 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Iyer and Mr. Justice Napier. 
Kathari Narasimha Ragu .. Appellant* (Plaintiff) 
2. 
Bhupati Ragu Raghunatha Ragu and Respondents (Defendants) . 
others. 

Transfer of Property Act S. 54 —Property below 100 Rupees in value—Unre- 
gistered sale-deed—Title passes -With delivery of possession —Admissibility of, to 
prove agreement to sell. f 
A The existence of an unregistered sale-deed does not prevent title passing where 
property sold is less than 100 Rupees in value and there has been delivery of posses- 
sion. The unregistered sale-deed may be used for proving the prior agreement to 
sell. f ; ; 

Appeal under S. 15 of the Letters Patent preferred against 
the Judgment of the Hon’ble Mr. Justice Oldfield in S. A. No. 
1652 of 1913, preferred against the decree and judgment of the 
‘Court of the Subordinate Judge of Masulipatam in A. S. No. 91 
of 1912 against the decree of the Court of the District Munsif of 
Tanuku in O. 8. No, 181 of 1909. 


P. Chenchiah for T. Prakasam for Appellants. 

B Somayya for P. Narayana Murthi for Respondents, 

The Court delivered the following - 

Judgments :—Sadasiva Aiyar, J—The plaintiff is the appel- 
lant.. He owned the plaint land in 1900 or 1901. He brought 
the suit in 1909 having been out of posséssion for 8 or 9 years 
before the suit. His story was that the 3rd defendant became his 
lessee in 1900. That story has been found to be false. The 
Lower Courts have further found that in 1901 the plaintiff sold the 
plaint lands to the 3rd defendant, executed an unregistered sale- 
deed for Rs. 50 to the 3rd'defendant, and put the 3rd defendant 
in possession of the land. On these findings they dismissed the 

"L, P A. No. 258 of 1914. ; 6th September 1915. 





Bharadwaja 
Mudaliar 


v. 
Kolandavalu 
Mudaliar. 
Sirnivasa 
Aiyangar, J. 


Kathari 
Narasimha 
Ragu 
v. 
Bhupati 
Ragu. 


Sadasiva 
Aiyar, J. 


o 


722 THE MADRAS LAW JOURNAL REPORTS. [voL. XXIX 


Kathari plaintiff's suit. That unregistered sale-deed is not produced, 


Ragu è the 3rd defendant suppressing it according to the defendants. 1 
Bion and 2 who are the vendees from the 3rd defendant. 

Ragu. The contention in second appeal is that the plaintiff, though 

< Sadasiva Be failed to prove the lease to the 3rd defendant, is entitled to 

Aiyar, J. succeed on his title which existed in 1901, and had not béen lost 


either by adverse possession when the suit was brought in 

1907, or by his execution of the unregistered sale-deed of 1901. 

which is invalid and useless for the purpose of effecting a transfer 

of ownership by reason of the provisions of S. 54 of the 
` Transfer of Property Act. 


If there was no valid sale to the 3rd defendant in 1901, the 
plaintiff is entitled to succeed’ in his title as the suit is not barred 
by limitation. . The plaintiff (appellant, relies on the decision in 
Muthukaruppan Samban v. Muthu Samban 1 for his contention 
that no title passed under the unregistered sale-deed for Rs. 50 
(relied upon by the defendants 1 and 2) though it was accompanied . 
by delivery of possession. It has been held in at least two cases 
in this court reported in (Veda Muppan v. Kathan Padayachi 2 
and Ammani v. Jagannadha Reddi 3 that notwithstanding the 
existence of an unregistered sale-deed which cannot validly effect 
a transfer of ownership even in respect of a sale of property of 
the value of less than Rs. 100, the delivery of the property sold 
in pursuance of the contract of sale is sufficient under 8. 54 
(paragraph 3) of the Transfer of Property Act for the transfer 
of the title. Under paragraph 5and6. of 5. 54 of the Transfer 
of Property Act, a contract for the sale of immovable property 
does not create any interest in or charge on such property and 
hence such a contract though in writing need not be registered 
even if it is for a price of Rs. 100, or more. Paragraph 3 of the 
section which refers to the transfer of title by delivery does 
not say that the contract of sale which is to be converted - 
into a sale (or transfer of title to the property) should be 
an oral contract and cannot -be evidenced by a written deed 
„or that an invalid writing purporting to transfer title pre- 
vents the delivery itself of its effect of transferring the title. 
According to the definition of sale in the lst paragraph of S. 54, 
two things (it seems to me) are required to constitute a sale : (1) 
a contract to transfer the ownership of the sold land in exchange 


1. (1914) 27 M. L. F. 497. 2. ` (1909) 7 M. L. T. 872. 
8. (1918) 18 M. L. T. 103. . 








JART KE.) . THE MADRAS LAW JOURNAL REPORTS. “123 


for a price paid, etc., ‘and (2) the transfer of such ownership 
accordingly by the vendor. In the case of property of the value 
of less than Rs. 100, the contract of sale followed by. the delivery 
of property in pursuance of. that contiact completes the sale 
according ‘to paragraph 3 and a registered conveyance is not in- 
dispensable.. In Nayappa v. Devu 1 it has been held that an 
unregistered sale deed even for a sum of Rs. 100 can be used in 
evidence for proving the contract to sell though. not to prove the 
transfer of ownership. A fortiori a sale deed for less than Rs. 100 
can be used as evidence of the contract to make that sale. If 
` there are any observations in Muthukaruppan Kamban v. Muthu 
Samban.* which tend to support the view. that an unregistered 
document of sale cannot be used as evidence to prove even the 
contract of sale Iam not, with the greatest respect, prepared to 
agree with those observations. There is nothing in paragraph 3 
of S. 54 which constrains us to hold that if there is a contract. of 
sale which is evidenced by a deed which is invalid to transfer 
title, the transfer of title by delivery cannot take place. 

The case in Muthukaruppan Samban v. Muthu Samban 2, 
seems to have been decided on a,very strict construction of the 
pleadings in that case against the defendants (see the sentence in 
the judgment at page. 3846 “Under these circumstances we do 
not think that it is open to the appellants to set up am oral sale 
as to which there was no issue or any evidence.) | 


I would therefore dismiss the Letters Patent Appeal with | 


costs. , 


Napier, J.:—I ‘assume that in this case there was no oral l 


evidence to prove the oral sale other than the unregistered docu- 
ment. The questions are whether the fact that there is a docu- 
ment to prevent the 3rd defendant relying on an oral sale followed 


by possession and whether, if not, he can use the unregistered ` 


document to prove that the transfer was on exchange for a price 
paid or promised within the meaning of S. 54'of the Transfer of 
Property Act. On the first point I can see no reason why the 
existence of the document should prevent the proof aliundi. 8. 54 
says that transfer may be made either by a registered - instrument 
or by delivery. _ Until the document is registered, it has no effect 
to “transfer” and it must be open to the parties at any stage 
before registration to adopt the simple process of delivery. On 
the second question reliance is placed on the language -used by: 

1, (1890) I. L. R; 14 M. 55. . 2. (1914) 27 M. L. J. 497. 

~. g6 ‘ 
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the Judges who decided the case Muthukaruppan Samban v. 
Muthu Samban 1, which certainly lends support to. that view. 
I am however unable ‘to agree with it, The document is not 
compulsorily registrable under S. 17 of the Registration Act 
and therefore we have not to consider whether the proposed use 
to prove the agreement would not be permissible because it would 
affect immovable property within the meaning of S. 49 of the 
Registration Act.. Iam unable to accept the construction put on 
S. 54 in the above case that it requires all sale deeds if in writing 
to be registered. In my opinion it only requires that if the sale 
deed is to be relied on to establish transfer it must be rezistered. 
There being no law requiring. the document to be registered, I see 


, no reason why it should not be proved and used as required by, 


the Evidence Act S. 91. That it could be so used is assumed in 
Krishnamma v. Suranna 2, a case decided by a Full Bench of 
this Court (vide also Bhimaraz v. Latchamma 8, and Kota Muth- 
anna Chetti v. Alibeg Sahib £), and the same view has been taken 
by this court quite lately in a case reported in Ammani v. Jagan- 
nadha Reddi 5. Iam therefore of opinion that the unregistered 
document is admissible in evidence to prove the contract, and 
there being evidence of delivery, the sale is proved. I agree there- 
fore with the learned judge and would dismiss this appeal with 
costs. | f i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Napier. 
Navanna = Ramachetty .. Appellant® (1st Defendant) 


-A. L. A. R. R. M. Arunachalam Respondents (Plaintiffs). 


, Chettiar and another. 

Madras Estates Land Act, S. 151 Ul) — Materialy impairing in value and 
rendering unfit for agricultural purposes alie holding as a whole to be so affected 
to give a right of action. 

The question under S. 151 of the Estates and Act is whether the holding as 
a whole has been materially impaired in value for agricultural purposes and‘render- 
ed ‘substantially unfit for such purposes The fact that a» portion alone has been 
so impaired in value and rendered unfit for cultivation without substantially im- 
pairing in value and rendering unfit for agricultural purposes the whole, is in- 
sufficient to give the landlord a right. of action under the section. 

Hari Mohun Misser v. Narayana Singh 6 applied. 


* S, A. N. 1566 of 1913, 18th August 1915. ` 

(1914) 27 M.L.J. 497. 2. (1892) I.L.R. 16 M- 148 s.c. 3 M.L.J. 64. 
(1881) L.L.R. 3 M. 46. 4. (1882) I, L. R. 6 M. 174. 

(1918) 18 M.L.T. 108. 6. -(1907) I.L.R. 34 C. 718 ; s.o. 17 M L. J. 861. 
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Appeal against the decree of the District Court of. Ramnad in 
Appeal Suit No. 106 of 1913 preferred against the decree of the 
Court of the Deputy Collector of Devakota in Summary Suit No. 
556 of 1912. 

T. Rangachariar and R. Kuppuswami -Aiyar for Appellants. 

S. Srinivasa Aiyangar for Respondents. 

The Court delivered the following ` 

Judgment :—The 1st defendant is the Appellant. The plain- 


tiffs who are the landlords of the plaint land brought this- 


suit for the following reliefs :— 

(a) that the permanent damage to the plaint land area of 1 
Kurukkam inflicted by the defendants by their having 
erected two walls on the site and placed two stone 
pillars thereon be removed at the defendants’ expense, 

` (b) that the defendants ma be made to pay the plaintiffs 
their costs. 

The plaint + Kurukkam area is in one corner of a big tope 
land measuring a little over 12 Kurukkams in extent in the village 
of Kalakkudi, The plaintiffs’ complaint is that as the 12 and odd 
Kurukkams were granted as tape lands on tope cowle (that is for 
cultivation of fruit trees) the defendants had no right to convert 
any portion of the lands into a building site and the defendants by 
enclosing } Kurukkam by walls, by raising its level and by fixing 
stone pillars, have made that portion unfit for Horticulture. The 
suit was brought in the Revenue Court under S. 151 (2) of the 
Madras Estates Land Act. 

The secon i issue raised in the case was whether the suit land 
or any portion of it has been materially impaired in its value for 
agricultural purposes and if so, when ? The suits Deputy Collector 
gave his finding as follows :—“It is clear from the evidence that 
the 4 Kurukkam in question has been rendered unfit for cultivation. 
I therefore find this issue in favour of plaintiffs”. Now the issue 
was whether the suit Jand or any portion of it ya been materially 
impaired in its value for agricultural purposes and the finding is 
that} Kurukkam in question has been rendered unfit for culti» 
vation. There is no finding that the suit land of 12 and odd 
Kurukkams taken as a whole has been materially rendered unfit 
for cultivation as 4 tope, ` 

The Lower Appellate Court ina very short judgment says. 
“It may be- that the plot in question is only a small fraction 
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of the holding but that circumstance would not take the case 
out of the purview of Section 151 of the Madras Estates Land 
Act;” and on this finding, the suits Deputy Collector’s decree 
directing the defendants to remove the walls and to restore the 
land to its original state was confirmed. l 

Of the contentions in Second Appeal before us, only one need 
be considered, the others not being seriously pressed. That one 
contention is that the Courts below have not considered and tack- 
led the question whether there was material impairing of the 
holding of 12 and odd Kurukkams taken as a whole by acts done 
on the plaint } Kurukkam area and that is what they had 10 
consider under Section 151 Clause 2 of the Madras Estates Land 
Act, ' 


Section 151 Clause 1 of the Act is as follows :— 
“A land-holder may institute a suit before the Collector to- 


_ eject an occupancy ryot from his kolding only on the ground that 


the ryot has materially impaired the value: of the holding for 
agricultural purposes and rendered it substantially unfit for such 
purposes.” Clause 2 allows the land-holder to sue not only for 
the relief of ejectment mentioned in Clause 1 but also for injunc- 
tion, or for tke repair of the damage or for compensation or for 
a combination of these three reliefs. >I am unable to accept the 
ingenious argument. of; the respondents’ learned Vakil Mr. 


. §. Srinivasa Aiyangar that the right given by the 2nd Clause to the. 


land-holder allowing him to sue for an injunction is not governed 
by the condition laid down inthe first clause, namely that the 
ryot must have materially impaired the value of the holding for 
agricultural purposes and rendered it substantially unfit for agri- 
cultural purposes. The second clause is clearly a supplement to 
the first clause giving the supplementary and alternative reliefs to 
the relief of ejectment given by the first clause, the right to sue 
for these supplementary and alternative reliefs however being 
governed by the same conditions. 


The provisions of 9, 151 were ‘compared by legane 
vakils on both sides during the arguments with provisions of 
8, 11. S. 11 says “a ryot may use the land in his holding in any 
manner which does not materially impair the value of the land 
or render it unfit for agricultural purposes”. It will be seen 
that there is a slight difference between the wording of 
S. 11 and the wording of clause 1 of S; 151 in two points. The 
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word “substantially” is waited in 8. Alb jore- tha words “unfit 


for agricultural purposes.” ‘Again the’ word! z ana” is substituted, 
ing 121 for the word “or” before: the word: < “render”. Lastly . 


the words “for agricultural purposes” appear only at the end of 
8. 11 whereas they appear-after both, the verbal clauses in S. 151 
clause 1. I am unable to see what the difference between “mate- 
riall y impairing the value of. the. holding foragricultural pren 
and “ rendering it substantially-unfit' for agricultural purposes 

or why the conjunction “ang was substituted for “or? in a 
latter section. f do not think that any real. distinction was in- 
tended to be made by the slight differences in Lphraseolog y between 
5. 11 and 8. 151 Clause 1. mn os x 


ka 1 


' The substantial question: : for, decision : 15. KN whether 
Section 151 intended to give the: land- holder aright to sue for any 
of the reliefs mentioned therein in all cases ‘even | if only a part 


eae it cil 


emcee! 


reliefs, only when the holding, ‘as a whole. was rendered sub- 
stantially unfit for agricultural - -purposes by the: acts of -the ryot 
committed on the whole or on any part ae ‘the holding. “On 


Council in Hari Mohun Misser y. Narayan- Singh 1. In that 


case, the Calcutta High Court ‘in construing. S. 23 of the 
Bengal Tenancy Act (on which S. 11 of thel Madras Estatés 


Land Act is founded) laid down that the lénd-holder is entitled: 


to an injunction to remove an indigo vat built upon a portion of a 


large holding “because chp portion had become evidently unfit . 


for agricultural purposes.” -Their Lordships of the Privy Council 
say that the proposition of law so laid down by the High Court, 
(namely, that even if a part of a holding had become unfit for 
agricultural purposes, the landlord is always- entitled to an in- 
junction to rectify the acts done on that part of the holding) can- 
‘not be upkeld as that proposition was laid down -too broadly and 


‘unconditionally. Their Lordships say that “reference must be had - 


to the circumstances of individual cases,” “to the size of the hold- 
ing,” “to the area withdrawn from actual cultivation,” and “to 
the effect of such withdrawal upon the fitness of the holding taken 
‘as à whole for profitable cultivation” before the relief of injunction 
could be granted. ` oes 7 ki 


— 





1, (1907) 17 M-L. J, 331, I. L. R. 840, 718, 
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Raniachetty | We are bound to follow this ruling of their Lordships and 
Arunachalam 8 we find that the Lower Courts have in arriving at their conclu- 
Chetty. sions merely considered that question whether the 4th Kurukkam 


in dispute was rendered unfit for ‘agricultural purposes and have 
not considered the question whether with reference to the 
circumstances of this individual case with regard to the size of 
the holding, with regard to the area withdrawn from actual 
cultivation and with regard to the effect of such withdrawal upon 
the fitness of the holding, the value of the holding as a whole has 
been materially impaired for the purpose of the horticulture, we 
cannot confirm their decrees. 

I would therefore call for a finding from the Lower A pata 
Court on the following issue on the evidence already on record, 
“Has the holding of 12 and odd acres taken as a whole been 
materially impaired in value for agricultural purposes” (which 
include horticultural purposes) “or rendered substantially unfit for 
the said purposes owing to the acts found to have been committed 
by the defendants on the 4th Kurukkam referred to in the plaint 
having reference to the circumstances of this case, having regard 
to the size of the holding as a whole and to the size of the 
area withdrawn from actual cultivation and to the effect of such 

j withdrawal upon the fitness of the holding taken as a whole for 
profitable cultivation.” The finding should be submitted within 
6 weeks from the receipt of records and 10 days will be allowed 
for filing objections. 

{In compliance with the order contained in the above judg: 
ment of this Court the District Judge of Ramnad submitted his 
finding on the issue in the negative and against plaintiffs | 

Judgment :—We accept the finding and setting aside the 
decrees of the Lower Courts we dismiss the plaintiffs’ suit with 
costs in all Courts payable by the plaintiffs to the Ist defendant, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice Napier. 


` M. Narayan Singh Sud ... Appellant * 
v. i 9 
Aiyasami Reddi and others ... ... Respondents. 
Narayan Suits Valuation Act S. 4—Suit by unsuccessful claimant—Jurisdiction—Value 
Singh of property, the test. 
'Aiyasami Where an unsuccessful claimant brings a suit for a declaration that the pro- 
Reddi. perty belongs to himself and not to the judgment-debtor making the judgment- 
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` debtor a party to the suit the forum i is determined by its sali of the property and 


not eeey by the amount of the ‘decree debt for which jhe property is attached. 


Aopen under Clause 15 of the Letts Patent against the 
order of this Court in C. R. P..No. 907 of 1913, preferred against 


the order of the District Court of Chingleput i in O. 8. No. 31, 


of 1913. 
S. Krishnamurthi dae for Appellatit. 
A. Krishnaswami Aiyar for Respondent. 
The Court delivered the following i 
Judgment :—-We think the learned Judge is right., The 154 
defendant obtained a decree against the 2nd defendant and attached 


` the suit property as his. The plaintiff put in a claim petition. 


He made the judgment-debtor andthe decree holder (2nd and Ist 


defendant) parties to that petition. His claim was disallowed 
and he has broughtthis present suit under O. XXI R, 63. The 


value of the property in suit is Rs. 4,000, whereas the decree 
of the Ist defendant is fer Rs. 300. Thé question for determina- 
tion is what is the value of the suit for purposes of jurisdiction. 
The Court fee under Schedule II Article 17 of the Court Fees 
Act will be the same whatever-be the value of the property. The 
District Judge held that the suit ought to be instituted in his 
Court ag the value of the land in dispute exceeded the pecuniary 
limits of the District Munsif’s jurisdiction. The defendant asks 
this Court to revise that order on the ground that the value of 
the suit is the value of the decree obtained. by the Ist defendant 
against the 2nd defendant. 

Under S. 4 of the Suits Valuation -Act, the plaintiff is not 
entitled to put a higher value on the suit.than what is covered 
by his interest in the litigation. The- decision of the judicial 
committee in Phul Kumari v. Ghaushyam Misra 2 is to the same 
effect. Their Lordships say that the value of the action is its 
value to the plaintiff’ If that criterion is applied, the suit ought to 
be valued with reference to the relief sought- by the plaintiff. In 
Fisher v. Arunachella Chettiar 3 this~Court came to the con- 


` clusion that for purposes of jurisdiction the right put forward by 


the plaintiff fixes the value of the suit. . 
On the other hand; the decision of the Full Tenhi in Krish- 
nasami Naidu v. Somasundaram Chettiar 1 lays down that in 


1. (1907) I. L. R. 30 M. 385 ; s.c. 17 M. L. J. 95. 
2. (1907) I. L BR. 850 202. : 8. (1907) 19 M. L. J. 236. . 
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determining jurisdiction the lowest value whetker it be that of the 
decree under execution or of the préperty under attachment should 
be accepted as determining the form for the trial of the suit. 
We find no reference in this judgment to the decision of the'judi- 
cial committee in Phul Kumari v. Ghaushyam Misra 1. More- 


- over in the present case both to the claim proceedings and to the 


suit, the judgment-debtor was a party. The prayer in the suit is 
not only to cancel the attachment but also for a declaration that 
the judgment-debtor has no interest in the property. The pro- 
per issue must relate to the conflicting title of the plaintiff and of’ 
the 2nd defendant and the decision on it will be binding on both. 
Consequently the value to the plaintiff of this suit is hig full inter- 
est in the land whose attachment he seeks to raise. The learned 
judges who decided Krishnasami Naidu v. Somasundra Chettiar 2, 
base their decisicn on the ground that the judgment-debtor will . 
not be affected by the decision in the suit. The present case is 
distinguishable from the Full Bench ruling because the plaintiff 
here has distinctly asked for an adjudication against the 2nd den 
fendant. It is doubtful whether the Full Bench Decision is good 
law having regard to fhe decision in Phul Kumari v. Ghaushyam 
Misra 1, However that may be, we feel no difficulty in holding 


‘in this case that the learned judge is right in his view that the 


value of the suit is the value of the entire property claimed by the 
plaintiff. 
. We dismiss the Letters Patent Appeal with costs. 





‘IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr, Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 


Sri Sri Sri Vikromadeo’ Maharajilu Petitioner * (Plaintiff) i 
Garu, Maharaja of J eypore. 


v. 
Hari Krishna Patro alias Raghu- Respondents (1 to 8 Defend- 
natha Patro and others. ' ants)... 


Right of suit—Vizagapatam Agency Rules—Attachment—Claim petition allow- 
ed—Suit for declaration of judgment-debtor's title to property—Maintainability of. : 
‘Under the law prevailing in the Vizagapatam Agency, an action will not lie for 
a declaration that an attached property in respect of which a claim has been allow- 
ed belongs to the judgment-debtor. 


"GC. M. P. No. 1880 of 1918. 30th April 1915, 
1, (1907) I. L. R. 85 C. 202. 
2. (1907) I. L. R. 30 M. p. 885; s.o. 17 M. L, J. 95. 
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' Petition under Rule XX of the Ganjain and Vizagopatum 
TA Rules praying that in the circumstances stated therein, the 
High Court will be pleased to direct the agent to- the Governor, 
. Vizagapatam to review hig. judgment. in A, S..No. 6 of 1912 
preferred against the decision of the Court of the Special Assistant 
_ Agent of Korapat dated 18th July 1912 in O. zS. No. 20 of 1908. 
B. N. Sarma for the Petitioner. £ 
-T. Rangachariar for 3rd Respondent, - = 


The Court made the following 


Order :— The question . for decision i is whether under the law 


prevailing in the Vizagapatam Agency a suit will lie for a decla- 
ration that-a certain property in respect of which a claim petition 
has been allowed is the property. of the judgment-debtor. The 
plaintiff is the Maharajah of J jeypore. 


In execution of a decree for costs he got attached a kap to, 


which the 3rd defendant advanced a claim that it was in his pos- 
session on behalf of a deity to whom it had been, gifted before the 
attachment. The.Special Assistant Agent upon evidence recorded 
by the Agency Munsif of Jeypore and upon a report ordered the 
attachment to be withdrawn and the execution petition to be, 
struck of the file. Now the plaintiff has brought this suit to 


establish the title of defendants 1 and.2 to the said tope and to 


_ get the ordér on the claim petition- vacated. -Both the Special 
Assistant Agent and the Agent to the. Governor. have held that, 
the suit is not maintainable. 

Rule XXVI clause 2 of the Rules framed by the Giant 
under Act XXIV of 1839 for the guidance of the Courts in these 
Scheduled Districts permits decrees for a sum of money to be exe- 
cuted by selling the lands and, other effects belonging to the party 


against whom.the judgment may have been given. Where a ques-’ 


tion is raised whether one of the items attached doesin fact, belong 
tothe judgment-debtor, the parties have in justice and equity a 
right to get this question:determined even thaugh the rules may 
not expressly provide for claim: petitions, and in the present case 
they did get the ownership of the tope decided by the Special 
Assistant Agent’s order of June, 19th, 1909. 0. 21 R. 63 of 
the Civil Procedure Code which gives the right to a party against 
whom an order in a claim petition is made fo institute a suit to 
establish the right which he asserts, is a provision of the nature 


of an appeal, as it provides for the decision of a apes Court 
97 
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Sri-Matiaraja Of Civil Jurisdiction being superseded by another decision. The 
ie Jeypore provision has not been extended to the Agency- Tracts of Vizaga- 
Pee eee patam, we think, purposely to prevent the unsophisticated inhabi- 
f tants of those regions being harrassed by bewildering multiplicity 
òf legal proceedings. l 
Rule XIII applies'to Civil trials in Agency Courts only those 
rules of the Civil Procedure Code which relate to the examination 
of witnesses in appealable cases, There is no.inherent right of 
appeal where the statute does not create one. Consequently the 
-order of June 19th has become a final one. We notice that this 
order was based on evidence not recorded by the Judge who pas- 
sed the order, and we have heard arguments as to whether that 
procedure was legal, without deciding whether Rule XIII, which 
requires that evidence in “all civil trials” shall be taken in the- 
manner prescribed by the Code of Civil Procedure, has any appli- 
cation to claim petitions in-this Agency. We are clearly of opinion 
that the Judge’s procedure, assuming it to have been irregular, has 
no bearing on the question now at issue, for it has not been- 
hitherto the case of the plaintiff that the order is void through 
not being based on legal evidence (in which case it would be again 
i open to him to attach the released property) but rather that he 
has a right to have, it does not appear that the plaintiff took 
objection to the procedure of calling for a report from the Sub- 
ordinate Court and acting on evidence recorded by it either when 
the order was passed or in the trial of the present suit or in his 
_ grounds of appeal. 
È The Agency Courts have further decided that- no suit could 
be brought for a declaratio® under S. 42 of the Specific Relief 
Act, as that Act is not in force in the Scheduled Districts: The 
Hon’ble Mr. Sarma for the appellant quoting Robert Fisher -v: 
The Secretary of State for India in Council 1, contends that 
independently of the Specific Relief Act there is a common law’ 
right vested in every subject to have ki: title which is- in dispute 
declared.. It is unnecessary to discuss this point, for the nature 
of the present suit is not that ofa mere suit for a declaration as to 
a-legal‘right or character, but is essentially one to set-aside a 
judicial order upon a claim by a 3rd party to property which was 
the subject of execution, and such a suit will be maintainable only 
in localities where by an enactment such as the Civil Procedure 
Code a statutory right has been created. — 
‘ 1. (1898) I. L. R. 22 M. 270. 
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The ee suit-has had a previews history. 


It was in the 1st instance dismissed and the dismissal order 
was set aside- by ‘this : Court i in GoM. P. No. 2479 of 1907.. It 
‘was therein held by another Bench of this Court that the 
ground upcn which the Special Assistant Agent had dismissed 
the suit namely that S. 244 of the Civil Pracedure Code of 1882 

was a bar to’ the ‘suit, was not a good ane... The suit was in 
consequence restored to file. and again dismissed. - 


The point which has now: been taken was not argued, at the 


hearing of that Civil Miscellaneous Petition nor should the learned | 


Judges who decided it be understood as meaning to say that the 
suit as laid was maintainable from every possible point of view. 


. The Agent’s judgment is pi We dismiss the petition 
with costs. b 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


Alamanayakunigari -Nabi Sab ce ( 3rd ss lL 
minor, by ‘next ‘friend: and 
„mother Fakir Bee: 4. -.- eo> -< 
Murukuti Papiah (since dead). Respondent. (Plaintiffs, 1st 
and others. ' Defendant and Plaintiff's 
ne _ Legal Representatives). 
Transfer of Property Act, S. 48—Mortgage by son of property belonging to his 
father —Erroneous representation of present title io property—Mortgagor succeeding 
to the property as heir—Right of mortgdgee—Mahomedan Law--Gift— Kesentials 
of— Minor doneo—Transfer of possession, if necessary. 5 ‘ : 
‘Where a person mortgaged prcperty belonging to his tather erroneously 
representing that he was entitled to the property in presenit and on his father’s 
death he became entitled to the property as heir keld, that S; 43 of the Transfer of 


Property Act applied to the.case and that the mortgagee could enforce his mort- 
gags against the property mortgaged. 3 ^ 


Where a Mahomedan made'a gifb'of w x field to his minor grandson during the 
life-time of his son and at a time when all the three lived together in the same 
house the circumstance. that possession. of the field was not delivered to the minor’s 

“father is not fatal to the validity of the gift. Insucha case the gift would be 
valid, if after it was made, the income or other benefit derived from the field was 
applied to the use of the minor 'so as to show that a" transfer of ownership had been 
made. ; 
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Fakir Nynar Muhamed Rowtrer v Kandaswimi Kulatha Vandan (1) Rəf. 
The requisites of a valid gift under the Mahomeian Law, explained. 

Second Appeal against the decree of the District Court of 
Cuddapak in Appeal Suit No, 28 of 1911, preferred against the 
decree of the Court of the District Munsif of Neal act in one 
Suit No. 468 of 1909. , 


K. V. Krishnasawmy Aiyer for S. Gopalasaiom y diia: . 
for Appellants. 

A, Visvanatha Aiyar for B. N. Sarma for ERN 

The Court delivered the following - 


Judgments :—Ayling, J.—L- have had: the advantage of peru- 
sing the judgment of my learned brother. As regards the applica- ` 
bility of S. 43 of the Transfer of Property Act, in case the gift 


‘should be held invalid, 1 entirely agree with him. | 


The validity of the gift under Mahomedan Law is a more 
difficult question regarding which, even if Isaw reason to disagree 
with him, I should do so with extreme diffidence. I see no reason 
to differ, and agree to the finding for which he proposes to call. 


Tyabji, J.—The plaintiff sues to enforce a mortgage, Exhibit 
A, executed by the Ist defendant on 2nd December 1907. The 
property mortgaged did not belong to the Ist defendant but solely 
to his father the 2nd defendant. : 

The 2nd defendant. died before the suit came on for hearing, 


On the death of the 2nd defendant all his estate devolved on 
the 1st defendant under Muhammadan Law, the defendants being | 
Muhammadans. 


The plaintiff contends that under S. 43 of the manglên 
of Property Act the mortgage purported to be made by the lst 
defendant will oferate-on the ist defendant’s interest in the 
property mortgaged. The reply is:— , l 

(1) that the property did not belong to the 2nd defendant 
at his death, and that consequently it has not devolved 
on the Ist defendant ; 


(2) that even if it has devolved on the Ist defendant, 
S. 43 does not apply. These were not the conten- 
tions on which the suit was instituted,and do not 
appear on the pleadings. 





. 1, (1909) I. L. RB. 85 M. 120, 
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The facts leading up to these contentions are as follows :— 


| According to the case.of all the parties the 2nd defendant 
was, prior to 2nd December 1907, the owner o? the property in 
dispute. On that day the mortgage Exhibit A, was executed’ by 
the 1st defendant describing himself as “son......... of Fukruddin 
(the 2nd defendant) Muhammadan by caste, living by cultivation 


r 


and resident of Vempalli village”. The opərativa part is to tne . 


following effect :— 

`“ On account of my necessities I hive berrowed from you... 
:ii..in all Rs, 300.- I shall pay on demani the said sum of Rs.. 
300 with interest thereon”. Then the lands in question are des- 


cribed and the document proceeds :—“These lands bearing this, 


assessment are mortgaged by me. Ishall nct alienate the said 
fields in favour of others by way of gift sale, atc., till the above- 
said amount and interest is paid. This is the deed of mortgage 


axecuted and given with my consent.” Tne dead’is signed by the . 


ist defendant and his signature is attested. No one else executes 
the document. It is duly registered. 

When the plaintiff instituted the suit, the 2nd defendant was 
living and S. 43 of ‘the ‘Transfer of Property Act was not 
available to iim even on “his owa allegasions. Tae allegations 
cóntained in the plaint wera that the lst defendant was “the 
manager of the family,” that the mortgage was executed by kim 
for family purposes, and that he actad ‘both for himself, | andas 


agént for the other defendants, t.e., for his father the 2nd defend- . 


‘ant, and for his son and daughter the 3rd and 4th ‘detend unts. 


The Ist defendant’s written statement isas follows:— “The 


suit debt is true. Itis what I contracted.” 


The 2nd defendant’s written statement „contains categorical 
denials of the 1st defendant being manager or agent. It also refers 
to a gift by the 2nd defendant to the ard’ defendant, under which 
the property is stated to have bzen delivered into the possession of 
the rd defendant. “Since then,” the written statement continues 

‘she 3rd dəfendint himself is, enjoyiag the said property.” It-is 
on this gift-that the contentions of the defendants above referred 
to depend: For, if the gift was valid and e fective; the property 
became the 3rd defendant's prior to the death of the 2nd ‘defend- 


ant, and did not. devolve ‘on the 1st defendant as'the 2nd de- ` 


fendant’s heir, nor was it affécted byang of tke acts of the Ast 
defendant under 8. 43 of the Transfer of Property Act, 
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Before the suit came on for hearing the 2nd defendant died, 
and S. 43 of the Transfer of Property Act became available 
to plaintif. His contention, that apart from that section the pro- 
perty was subject to the mortgage because the 1st defendant acted 
as manager and as agent of the 2nd defendant (though it was the 
primary case of.the plaintiff and the subject of an issue) was not 
considered by the Courts below. Both Courts held the gift to be 
invalid, and that S. 43 of the Transfer of Property Act applied. 


It was argued before us in the first place that even if the gift 
was invalid S. 43 of the Transfer of Property Act would not 
avail the plaintiff. The argument was that to hold so would be 
to hold that the Ist defendant could validly transfer his “ chance 
of succeeding to an estate as an heir-apparent,” and reliance was 
placed upon Ramasami Naik v. Ramasami Chetti 1 for the conten- 
tion that S. 43 should not be so construed as to nullify S. 6 (a) 


_ of the Transfer of Property Act, by validating a transfer -initially 


void under S..6 (a).. This argument, however, neglects the 
distinction between purporting to transfer “the chance.of an heir- 
apparent,” and “erroneously representing that he (the transferor) is 
authorised to transfer certain immovable property.” It is the latter 
course that was followed in the present case. It was represented . 
to the transferee that the transferor was in praesenti entitled to 
and thus authorise to transfer the property. In Ramasami Naik’s 


` case what the transferors ‘purported to transfer, were mere 


possibilities of succession within the prohibition in S. 6 (a) of the 


` Transfer of Property Act”. 


The other cases cited on this point for the appellant have 
also no application. In Nurul Hossein v. Sheosahat Lal 2, there 
was no erroneous representation : ‘both parties knew what the 
facts were. In Rashmont Dasi v. Surja Kanta Roy Chowdry 8 the 
parties had contracted to sell subject to the sanction of the Court, 
which could not be obtained. In Pandri Bangaram v. Karumoory 
Subbaraju 4, the objection taken and upheld was that’ though 
there was an erroneous representation, the transferee was not 
misled by it and that unless the ‘transferee i is so misled S. 43 
does not apply. < 

NCGLe: C1 these cbjecticns apply in the present case. . On the 


- ccniiar) tre illustraticn te £. 48 secms exactly in pcini, except 





1.- (1806) I. L. R., 80 M. 955, 262. 2° (1892) I. L R.90C.4.- 
e tce) 1. L. R.8320 882. oO ..4. (1910}1. L. R. 84 M. 159. 


= 
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that the transfer is here by way of mortgage and in the illustration 
it is a sale. Here, as in the illustration the son represented that 
he was authorised to transfer property which in fact was not his 
property but his father’s: and if therefore the son subsequently 
“as ‘heir obtained the property” of his father, the transferee 
“ may require the son to deliver it to him”— in this case to have 
it declared subject to the mortgage. Whether the son (the lst 
defendant) “as heir obtained the property” depends upon whether 
prior to the 2nd defendant's death he had made a gift of the 
property to the 3rd defendant. 

The validity of the gift’ under Exhibit I must therefore bê 
next considered. The District Munsif held against the validity of 
the gift apparently on the grounds (1) that the execution of 
Exhibit I was not legally proved as, though “it was spoken to by 
its writer,’ no attestor was called to prove its execution. Thé 
only ground of appeal with reference to this manifest disregard 
by the District Munsif of the provisions of S. 72 of the Indian 
Evidence Act was that he “erred in thinking that the writer of a 
deed is not an attestor and proof thefeof by him is no proof.” No 
reference to this is to be found in the judgment of the District 
Judge or in the grounds of appeal to this Court; and it was not 
questioned bzfore us that the execution of Exhibit I was satisfac- 
torily proved. 

The District Munsif further held (2) that assuming Exhi- 
bit I to be proved, it was not valid bécause there was-neither 
acceptance nor delivery of possession of the gift; as to possession 
he refers to and apparently accepts the plaintiff's evidence that 
the 1st defendant has been and is in cultivation and possession 
of the properties, and that the ist or 2nd defendant has been 
paying the assessment. l f 

He also casually says: (8) “ It is clear from the very wording 
of Exhibit I, thatthe gift was simply intended to defeat the 
plaintiffs claim.” 

In appeal to the District Judge it was argued that formal 
transfer of possession was unnecessary as the donor and donee 
were living together. The District Judge considered this conten- 
tion to be supported by the authority of Humera Bibi v. Najam- 
un-nissa Bibi 1, He was of opinion, however, that though transfer 
of possession niay be unnecessary, acceptance of the gift was 

1. (1905) I. D. R. 28 A: 4*1, 182, 
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necessary ; and he held that there was no acceptance, and so the 
gift was ineffectual. The result is sufficiently startling. It would 
appear that according to the decision of the District. Court though 
the donee (cr the person representing him) may take possession 
of the subject of gift, yet this is not sufficient to imply an accep- | 
tance of the gift by cr.on behalf of the donee. The District 
Judge arrived at this conclusion apparently without realizing the 


‘inconsistency towhich it leads, because he misapprehended the 


principle that underlies the decision in Humera v. Najam-un- 
nissa 1. In that case everything had been doné to transfer 
possession, except that the donor had not left the premises 
(forming part of the subject of gift) on which she was living 
jointly with the donee. It was there held that the donor having 
emphatically manifested her unequivocal intention to transfer 
possession, and having done everything else to transfer posses- 
sion, the fact that she did, not vacate the house forming part of 
the subject of the gift but continued to live in it, was sufficiently 
explained and it did not vitiate the transfer of possession which 
was Otherwise complete and effectual. l 

In the view that the District Judge took, he asked for a find- 
ing on the issue.“ whether 2nd defendant was or was not de facto 
guardian of the 3rd defendant at the time of the execution of the 
deed of gift, Exhibit. I.” The object of this issue appears from ` 
the judgment of the District J udge delivered when he accépted 
the finding returned by the District Munsif. On reading the’ 
District Munsif’s ‘finding however it is difficult to understatid 
what exact significance the issue had for the District Munsif, and 
in what way he conceived the matters contained in his judgment 
to be relevant to the rights and liabilities of the parties. Their 
‘Lordships of the Privy’ Council had occasion in Mata Din v: 
Ahmad Ali 2 to encounter the notion that by the use of expressions 
taken from English law especially, it. may be'added, if they 
include sonie Latin words. such as the expression “de facto guar- 
dian’”’—parties can be clothed with legal powers which they.do 
not otherwise possess. i 

In the present. case too it seems that under some similar 
notion the Lower Courts have not considered the case on the 


-broad. principles of the law, but have: strayed into questions which 


do not materially aid the final decision, Had the general princi- 
ples been applied in.a plain common’sense manner, the case 





ak. (1905) 1. L. R. 28 A. 147, 2. (1912) I L, R. 84 A, 218, 222. 
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would have admitted of a much more satisfactor y ‘and eee: 


method of decision. 
: Under Muhammadan Law o av transfer by way of gift must 
be- completed by the donor. - He cannot be forced. to complete a 
gift which he kas not completed. Transfer of ownership includes 
` a transfer of the right of possession, and of enjoying the benefits 
arising from the property. When therefore transfer of ownership 
is purported to be made, it is not complete unless transfer of posses- 
sion is-also made. (2) It follows that if the donor has not given 
possession of what is alleged to be the subject of the gift, the 


alleged donee cannot. on the strength of the declaration of gift, - 


claim to be’ the owner of the property and as owner obtain 
possession of it through the Court or otherwise without the 
consent of the donor or his successor in title. The donee cannot 


say: “I have had the ownership transferred to me, give me 


possession.” The answer to this.claim would be: “The complete 
ownership is not in ycu. One part of ownership is the right 


to possess. That right has not been transferred to you. It, 


is the donor alone that can transfer that right to you and thus 
complete your ownership.” In short unless the donor transfers 
possession, the transfer of ownership itself is not complete. 
(3). If however, the subject of the gift is already in the possession 
of the donee at the time of the declaration of gift, its possession 


cannot be transferred to him any more, . All that is then needed. 


“for transferring the ownership, is that the donor should transfer 
to the donee'the residuum of the rights making up the complex 
notion of ownership. This he can do by declaring that thence- 
forth the subject of the gift shall be possessed by the.donee as 
his own property. (4) Where the donee is a minor who, though 


capable of owning property, is not able to be in possession of 


it, his- place is taken by the person who in accordance with law 
is in charge and possession of the minor's property. (5) If a 
person therefore declares his intention to mak a gift toa minor, 
the donor cannot be forced to carry out his’ intention.” He may 
do so Of his own accord, but the declaration of the intention to 


make a gift does not of itself give the minor donee ‘a right to ` 


insist that the declaration should be given effect to, (6) No doubt 
in this case also if the subject of the gift is already in the posses- 
sion of that person whom the law entrusts with the care of the 
property belonging to the minor, the gift can require no further 
completion by a transfer of possession—indeed it would admit 
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of no such transfer. The change would be in the mind with 
which possession would be held, and not in the person who has 
actual physical possession of or control over the subject of gift. 


There is no difficulty in understanding these propositions. 
The facts of any particular case may, it is true, sometimes make - 
them somewhat difficult of application, but not on that account 
abstruse or dissociated from what is referred to in the Indian Evi- 
dence Act as the “common course of natural events, and human 
conduct.” Where for instance the person in actual care ‘of the 
property of a minor donee is other than he who in accordance 
with law is under the obligation (and who is clothed therefore 
also with the corresponding right). of being in possession of the 
minor’s property—in other words where the person actually in 
possession of the minor’s property is not the legal guardian of the 
minor’s property—in such a case if the property is transferred to 
the possession of the legal guardian it may be objected that the 
facts were such as to show that the property intended to be given 
to the minor would not ordinarily be placed in the. possession of 
the legal guardian: the person actually in pessession of such 
property being another. If, on the other hand, possession is in 
such a case transferred to the latter (¢.¢., to the de facto guardian) 
it may be objected that the transferee is not legally entitled to 
hold possession of the property on behalf of the minor, and that 
the possession of the transferee is not in law the possession of 
the minor. 

It must however be always remembered that the question. of 
possession is primarily one of factand if must refer to “ possession 
of that character of which the thing is capable.” Lord Advocate v. 
Young 1. There may, it is true, occasionally be some difficulty in 
determining whether or not possession of the property was held 
by or on behalf of the donee after the declaration of gift. But 
the difficulty can seldom be lessened by attention being primarily | 
directed not to the salient facts of the case, not to the question 
who or on whose behalf acts of ownership were exercised over 
the property, after the gift and who was deriving the substantial 
benefit from it, but to other speculative aspects supposed to have 
some juristic connection with these questions of fact. The diffi- 
culty may be enhanced by trying to determine the question, with 
reference to the existence of relations which are still more obscure, 








Sh 
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In the present case it is admitted that the 1st, 2nd and 3rd 
defendants lived together in the same house. The subject of the 
gift consisted not of the house’in the common occupation of the 
donor and donee, (as in Humera Bibi’s case) but of a field and in 
the words of Domat, “one possesses lands by cultivating them, 
reaping the fruits, going and coming through them, and disposing 
thereof at pleasure.” Attentidn should therefore have been direct- 
ed in this case to the person for whose benefit these acts were 
performed. As the alleged donee was a minor he could not per- 
form them himself. The question of the.de facto guardianship 
4. e., the question as to which inmate of the house was in the 
actual care, of the minor, could not materially affect a gift of this 
kind ; for it is not as though a gift of movable property capable 
of being in direct and personal control had been transferred to a 
person other than the guardian of the minor either by error as to 
the person to whom the transfer should according to law be made 
or because such transfer would immediately and more effectively 
provide for the subject of gift being utilised for the benefit of the 
minor; nor has this question arisen in the-endeavour to discover 
the destiaation of the actual produce of the land. In the argu- 
ments before us the finding that the 2nd defendant was not the 
de facto guardian of the minor was recognise’ to be irrelevant, 
and not relied upon by either party. 


The real question in this case whether after the gift the 
donee was given the benefit of the subject of the gift or whether 
its produce continued to be taken and dealt with by the donor and 
applied to his own benefit just as h> had done before making the 
gift, has been lost sight of. The second appeal had therefore to 
be argued without having had the case considered by the Lower 
Courts in its real and substantial form, but through an endeavour 
to find a mode of decision irrespective of a finding on’ that essen- 
tial question. z : . 

“In this endeavour the c case has been presented before'us in 
two aspects. 

~ First it was argued that the intention of the donor was to 


defraud creditors and it could not therefore be lawfully effected. | 


The objection that the gift was ‘in fraud of creditors (though it 
was-casually alluded to by the District Munsif as stated above), 
was not referred to in the plaint. ‘The gifts specifically set up 
in the written statement of the 2nd defendant, yet the contention 
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was not made the subject of an issue. The words of Peel, C. J. 
in Doe Dem Ramtonoo Mookerjee v. Bibee Jeenut 1 seem therefore 
to be directly applicable. He says: “This deed then being of a 
prior date, the subsquent purchaser must impeach it for fraud; 
all those grounds on which a deed is generally impeached are;. 
however, wanting in this case. There is no evidence before us 
that the donor was in debt at the time of making this gift, nor is 
there any evidence to show, that he executed it in ie oe 
of insolvency, or with a view to defraud creditors. ’ 

- On the other hand, on behalf of the appellant and in peer 
of the gift it was argued thatthe gift being from a grand-father 
to his minor grand-son, no. transfer’ of possession was, necessary ` 
and that therefore proot of Exhibit I was sufficient to establish 
the gift. ` 

In connection with this last contention it must first be con- 
sidered whether the rule is available to the 8rd defendant and if 
so, to determine the effect of the rule by a consideration of its scope. 
It is urged that the 8rd defendant cannot rély upon the rule 
because a gift to a minor must be transferred to his father if the 
father is “alive and present” (Baillie’s Digest Ist Edition, Vol. 
I, 530) and in‘the case under consideration no such transfer is 
alleged : but that oni the contrary the written statement of the 2nd 
defendant alleges (paragraph 4) that the possession was delivered 
to the 3rd defendant himself. That allegation taken literally is 
meaningless:. a boy of 7 years old cannot take possession of 4 
field. It is explained, however, that possession was taken on be- 
‘half of the minor by the grand-father, or in other words that 
transfer of possession was unnecessary. ‘This explanation is in- 
adequate to bring the gift within the scope of the rule. That rule 
js concerned with one special aspect of the general rule that trans- 
‘fer of possession is necessary for completing a gift—that special 
aspect having reference to the fact that the guardian of the pro- 
perty of’a° minor is the donor, and the minor the donee. The 
present case is not such. 

. The question is always whether the requirement of the law 
that the donor shall do everything to transfer all the rights making 
up ownership (including transfer of possession) has been complied 
with either by placing the subject of gift in the iminediate per- | 
sonal control of the donee or by some- act which operates to bring 


~ 1. (4848) Fulton, 162, 154. 
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about the same result. The rules of jaw relating to possesions 
appear abstruse and complex owing to the failure to direct the 
enquiry to the ultimate use to which the-subject.of gift has bèn 
put and to determine whether or not it was -the donee who-has 
derived benefit from the property after the gift. The law is not 
made up of unmeaning technicalities. It is not abstruse and re- 
moved, from the common course of events and human conduct. 
The 3rd defendant has failed to come within one particular rule 
(that gifts to minors shall be transferred to their guardians). His 
failure arises from the fact that that rule is “rok applicable to the 
circumstances of this case. Buta gift tos minor which in all 
essentials has been completed; cannot fail meraly because the per- 
son who has taken charge of the subject of gift on behalf of the 
minor is not his father. This would be contrary to all principle 
and authority. The donee can authorise a third person to, take 
`- possession of the gift on.his behalf. Convers? sly the donor-can 
give pcssession to a 3rd person on behalf of any donee. If any 
- authority were n> eded. for these propositions it may be found in 


the 11th chapter on the book on Hiba inthe -Fatawa - Alamgiri. | 
A person accepting possession in such circumstance would in the | 


majority of cases occupy a position not distinguishable from that 
of a trustee on behalf of the donee. 

. These provisions cannot be applied less favourably toa minor 
than to one of full age; and. it has been held by a bench which in- 
cluded Abdur Rahim, J., that where a-lady purported to make a 
gift to her minor paternal grand-child and. ‘stated in the deed of 
gift that she would remain in possession of the property as guar- 
dian of the minor, and on his behalf,” it. was necessary to have 
a finding as to whether the grand-mother was at the time of the 
gift in possession, on the assumption that if she was, her possession 
might be transformed by her own acts, into possession on behalf of 
the donee though as the father of the donee was alive, (he was the 


Qnd.defendant) the paternal grand-mother. could not by any act, 
on her part make herself the guardian of her gramd-child. (Fakir. 


Nynar Muhamed Rowther v. Kandasawmy Kulathe Vandan 1, 


The decision in.that case was ultimately against the- validity of, 


the gift, as the finding was that the donor was not-herself in pos- 
session. 


Had the donor been found to have ‘been in possessi ion, the vali- - 


dity of the gift would still have depended on the further aaa 
1. (1911) 1. L. 8. 85 M, 120, 148. 
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whether after the declaration of gift the donor had transformed 
her possession on her own bshalf into possession on behalf of the 
minor as his guardian by applying the benefits of the subject of 
gift to the donee, or whether she had continued to apply them to 
her own use. For if sae hid continued to- apply the gift -to 


-her own use, the gift would have been liable to attack from two 


. directions. ; 

First it would ba’very unreasonable to hold, in the absence 
-of soms explanation, that tha transaciion is real or that there is 
any intention to make a gift, when it is found that as a matter of 
fact the parson who purports to-hold himself fort’ as the donor, , 
and as having csasad by his voluntary act to hive any infsrest in 
the property, his continued withoui- inserruption to use the 
property exactly in the same way as before the gift, and hus not 
permitted the dones even at the moment of the gift to have any 
more benefit from the subject of gift baan before. The ostensible 
object of the gift is that the donee should take all the benefit and 
the donor should cease to taks any. There bzing on tha one side 
the words òf the donor, and on the other his acts, there would 
seldom be any difficulty in deciding whica repressnts his true 
intentions. And the legel results of tha fasi that there is no - 
intention to make a gift, coupled with the facts that the donee, 
has not derived any- benefit from the subject of the gift, is that 
the donor is entitled to continue as he his been continuing, in 
possession and enjoyment: and that the previous declaration of 
gift is nugatory, because it has not been followed by a transfer of 
ownership which implies a transfer of possession. This result is 
strictly in accordance with the theory of the law of gift, as appears 
from Rahiman Bi v. Mahomed Fatima Bibi 1 where the question 
was whether thé-rule that gifts to minors ‘from the guardians of 
their property are complete by the declaration of gift (provided 
that the subject of the gift is under the control of the guardian at 
the time of such declaration) was in itself -a suficient answer to 
the objection that the gift had never been completed. Tae donor 
there was the father of the donee, and had purported to- reserve 
to himself what in efect was a life-interest. The facts of that 
case were therefore very different from those with which we have 
to deal here. The considerations referred to in that case however 
in so far as they affect the decision of the questions (1) whether. 
the donor did in fact intend to transfer the ownership from him- 

“Iy (1914) 16 M. D. T. 845; 
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self to the donee and (2) abeie he effectuated such transfer are 
of general application. 


Secondly even if the Muhammadan law were otherwise, it 
would, to adopt the words of Holloway, J., be very inequitable to 
allow the visible means of a man to be narrowed down by a 
transaction not evidenced by contracts Husain Khan v. Nateri 
Srinivasa |. Holloway, J., was dealing with the converse case. 
But the principle to which he referred is applicable. 


It is obvious that the rule should not be so applied that in 
the changed circumstances of modern life, it should be manipulat- 
ed to such inequitable purposes. The object of the rule is to pre- 
vent a mincr from being rendered incompetent to receive a gift 
from his guardian. Ib is not the intention of the rule to enable a 
minor to insist on a gift being completed in his favour which was 
not in fact completed by the donor and which was perhaps never 
intended to be completed. Stillless is it the object of the rule to 
enable the guardian of a minor to continue im possession and en- 
joyment of property, and yet as against third parties to set 
up a gift in favour of the minor. [n such circumstances the 
third parties may reasonably claim that the property must be 
dealt with on the basis that it continued to belong to the alleged 
donor, who exercised all the rights of ownership over it, aitan pur- 
porting voluntarily to part with kis rights over it. 


It is necessary for these reasons to have a finding on the 
question whether àt or after the date of Exhibit landas the 
result of the gift referred to init, the produce, or the income or 
other benefit derived from ‘the alleged subject of the gift was 
applied to the use of the donee so as to show that a transfer of 
ownership had been made or whether it was continued to be 
applied in the same way as it was before the alleged gift. 


The finding should be submitted within six: weeks-and seven 
days are allowed for objections. 


{In compliance with the above order, the District Judge of i 


Cuddapah submitted a finding “ that the prcduce of the land or 
the income or other benefit derived from the alleged subject of 
fhe gift was not applied to the use of the donee so as to show 
that a transfer of ownership has been made, and that it was on 
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the contrary continued to be applied in the same way as it was 
before the alleged gift.” 
Their Lordships accepted the finding and dismissed the 


Second Appeal with costs.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present: —Mr. ‘Justice Seshagiri Iyer and Mr. Justice 
Kumaraswanii Sastri. 
C. V. ©. T. Chidambaram Chetty ... Appellant* in all (Plain- 
v. : tijfs Assignee) 
Ayyavu alias Muthukaruppan Respondents (Defendants). 


Thevan and others. h 
Madras Rent Recovery Act—Landlord and tenant—Kanganam and Kulevetiu 


—Voluntary payments. 
Kanganam and Kulevettu are in the nature of voluntary payments and cannot 


be recovered. 


Second Appeats against the decree of the District Court of 
Ramnad in A. Ss. Nos, 628 of 1910 and 31 of 1911, 622 of 1910 
and 26 of 1911, 624 of 1910 and 27 of 1911, 625 of 1910 and 
28 of 1911, 626 of 1910 and 29 of 1911, 627 of 1910and 30 of 
1911, 629 of 1910 and 32 of 1911, 630 of 1910 and 38 of 1911, 
632 of 1910 and 34 of 1911, 634 of 1910 and 35 of 1911 
preferred against the decrees of the Court of the Special Deputy 
Collector of Ramnad in $, S's. Nos. 697, 673, 689,691, 693, 696, 
699, 708, 712 and 714 of 1909 respectively. 


Suit for recovery of rent. 
The main contention in the suit was whether the tenants 


were liable to pay sarasari on certain Samudayam Karisal lands 
in their holding the plaint claim in respect of other nunjah and 
punjah lands being admitted-which the plaintiff, landlord alleged 
was faisal nanjah but was subsequently cultivated for a long timè 
with cotton and chillies owing to scarcity of water. The plain- 


‘tif contended that the tank had been since repaired, and the 


irrigational facilities restored, and that the tenants were bound to 


. cultivate with paddy and pay waram or sarasari. He claimed a 


right to reverb to the waram system. He claimed also certain 
cesses Vamadai Vaikkal Kattu, Shekharam Pattarai Poraswathan- 


“tram, Kanganam, Kulevettu, betel-nuts and curd. The defend- 


ants contended that the lands were punjah, that they were 
cultivated with punjah crops only, and that a uniform money 


* 9. A. Nos. 2057 to 2066 of 1912, 8rd August 1914, 


4 
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rate was being paid. for them fora long time for cotton and 
chillies. They also disputed their liability to pay any of the cesses 
in respect, of the said.lands in their holding. : 5 

The Court of First Instance found that ih Jands were faisal 
nanjah lands and that the tenants-were-liable to- pay .Sardsari. 
It disallowed Shekharam Pattarai, Vainadai Vaikkal Kattu on thé 
ground that they are voluntary payments ; similarly betel-nut ard 
curd. Kulavettu was disallowed on the ground that the tenant was 


only bound to contribute Kudiwaramat labour. As iegard; ` 


Kanganam he held that it was not payable in respect of Varisai- 
pathu lands but is payable in respect of Varampathu lands “as the 
claim, was, one under Act VIII of 1865. Without upsetting this 
_ finding the ‘Lower. Appellate Court held, that as in previous: years 
only a, money rent had’ been collected for the said crops on:the 
said lands, plaintiff was entitled to recover only the same rent; 
It also held that on its finding that only a money rent was 
payable, the plaintiff could not levy either Kanganam or Kulavettu, 
or other cesses claimed. On Second Appeal ableton was taken 
to the disallowance of all the cesses. 


7. Rangachariar ‘and K. V. Krishnaswa ni Iyer for Appellant 
_ B, Sitarama Rau for Respondents. 
The Court delivered the following 


Judgment :—In these Second Appeals the District Judge is 
apparently of opinion that Issue II covers all tke lands in dispute. 
The defendants in the various suits have not denied the correct- 
ness of the account annexed to the plaint except with reference to 
the Samudayam lands. For the purpose of this Appeal we must 
take it tbat the dispute between the parties is confined to the 
Samudayam Karisal lands on which dry crops were raised. 


Mr. T. Rangachariar argues that as it has been found by 
the Sub-Collector that the Samudayam lands were included in 
the wet ayacut and as the said finding has not been upset in appeal 
it follows that when the landlord repairs the tank and makes it 
possible for the tenant to cultivate nanjah crops, wet assessment is 
payable. The decision in A. R. L. Lakshmanan Chetti v. 
Kolandaivelu Kudumban | which he relies upon is no authority 
for this contention. In that cassit was found that an original 








1. (1883) I. È. R- 6 M. 811; TSS Mian S 
99 


Chidamba; 
ram! Chen 


ika ak 


Chidamba- 
ram Chetty 


“Ue 
Ayyavu. 


~ 748 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIX 


wet assessment was payable which was given up owing to the tanks 


- not being repaired. The learned Judge held that the landlord 


was entitled to go back to the wet rate after the repair. There is 
nothing in the case before us to revert to. The entire evidence 
shows that for a long time a definite and uniform rate of money 
payment was made regarding chillies and cotton. Therefore the 
principle in Venkatagopal v. Rangappa | applies, and, the Court 
below was justified in presuming an implied contract. The 
decision in Parthasarathi Appa Row v. Chevandra Venkata 
Narasayya 2 has no bearing. In that case there was no uni- _ 
form rate of payment. 


We agree with the District Judge that the tenants are not 
bound to pay anything for Kanganam or Kulavettu in reference 
to Samudayam lands. .They are in the nature of voluntary pay- 
ments. Mr. T. Rangachariar says that Second Appeal No, 2062 of 


‘1912 has been settled and does not press it. It is dismissed with | 


costs. 


We dismiss the other Second Appeals with costs subject to 
the modifications that the parties will bear their own costs up to 
the order of remand. (Vide Mr. Evan’s order in paragraph 3 of 
the order of remand.) j 





1. (1988) L O. R. 7af. 365. 2. (1910) I. D. R. 33 M. 177; 23 M. L. J. 696, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Coutts-Trotter and Mr. Justice Srini- 


vasa Ai yangar. 


S. V.A R. Veliayam Chetty and —° Appellants* (Defendants 
others, - ont 1 to 5) 
v. K 


K. L. S. T. Kulandaveluappa Chetty ... Respondent (Plaintiff). 
Principal and agent—Contract—Agreement to pay something for collection of old 


debis without specifying amount—W hether enforceable—Test—Naitukottai Chetti— 
Practice—Duty of agent. 


Where a Nattukottai Chetti principal promised to give his Burma agent some- 
thing as remuneration in respect of sums collected from bis old debtors without 


specifying the amount and it was contended that such a ponte was not enforce- _ 


able. 


Held in law that it is a.question depending upon the circumstances of each, 

case whether an alleged agreement of this sort constituted an unqualified contract 

. to give something or whether the party agreeing had tae option of giving any- 

thing or nothing at all;-in the one case there being an cnforceable contract and in 
the other, no cause of action at all if he chose not to give anything. oe 


Held in the circumstances of the case there was such a contract, 


According to the custom of Nattukottai Ohetties, the duty of the agent’ sent 
to transact money-lending business does not extend to collecting old debts which 
he is not willing to take over from his predecessor and he is entitled to special 
remuneration for the collection of such debts. 


Appeal against the decree of the Conrt of the Temporary 
Subordinate Judge of Sivaganga in O..S. No. 19 of 1912. 


A, Krishnaswami Aiyar for Appellants. ` 


T. Rangachariar and A. Srinivasa Aiyangar for Res- 
pondents. 


The Court delivered the following 


Judgments :—Coutts-Trotter, J.—This was an action brought 
by a Chetty Agent carrying on business on behalf of his principal in 
Lower Burma for something which may be described as commis- 
sion. 'Thecircumstance in which this agentwas appointed is ina 
document dated 20th J anuaity 1907, which is what I understand to 
be an ordinary form of agreement between a chetty agent and princi- 
pal. He was to go to a place called Letpatam and transact business 
as he agent of his firm in that place for a pericd of 3 years for a fixed 
salary of Rs. 8,000; He was to remain there and transact business 


“A. 8. No. 119 of 1914. „31st September 1915. 
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for a period of 8 years and hand over the balance of capital and 


‘profits left in-his hands to his, successor. : These were the terms 


of the document. It would appear that in fact the principal's 

business in that place had been faring very ill for a few years 
previously, apparently because of the incapacity of the preceding 
agent and it may very well ba thatthe principal’s mind was (as he. 
swore) that he doubted his ability to enable the new. agent to 
embark at any rate with rapidity on new transactions and always 
had in his mind that his duty would be to collect the outstandings 
left uncollectéd by kis- predecessor if ke could be got to do, so— 
I say advisedly “if he could be got to do so,” because there is 
evidence in this case of the principal’s agent at Rangoon who 
says “It is the custom among Nattukottai Chettiars to transfer 
to the name of the successor such outstandings as he is agreeable 
to”. The agent has said-in the box and on paper contempora- 
neously over and over again that he went out with the expectation 
of doing ordinary money-lending business as a Chetti agent 
which is quite evident from a letter dated 6th June 1907 
which is the first letter that was written to the defendant 


‘by the agent in which he says “you said you would keep 


Rs. 26,000 as capital for the place, but you have not as yet 


“written about it even though I wrote a letter from this place. 


Therefore you must write to this place to enter that sum in the 
accounts and send Rs. 75,000 over that amount so as to make the 
capital one lakh of rupees.” What was that capital wanted for? 
Not to collect old debts. but for the purpose . of doing. business 
with new clients. In that letter she also says “we must have 
dealings with good persons who may be coming voluntarily ab a 
cheap rate of interest and in small sums. We must alsobè care- 
fully collecting the old dues:” ` The next document is dated’ 8rd 
August 1907. It is from the principal to the agent in which he 
presses him to collect the old dues to the prejudice of other busi- | 
ness. It is in effect an exhortation to the. agent | to get onas ‘fast 
as he could with the collection ‘of the sums due, under old 
accounts. i 


E A eat ot 


' The next letter is Ex. IK which is a very ipaa letter 
dated 17th June 1908” written by Udayappa to the plaintiff í in 
which there is an-allusion fo the question of < commission claimed: 
by the agent. I think it is quite clear that at this time there was 
no binding agreement atallas between the principal and the 
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agent as to whether there should be any or what rate of commis- 
sion. He writes to the plaintif alluding to his claims, “As you 
have now written severely I would send your létter home to the 
principal and make the necessary arrangements therefor. Our 
principal is not one who cannot realise the situation” and then 
he says “ You have now very severely written in your letter that 
you are very anxious about it and that you came here only for 
profits and good name and not in consideration of the pay; there- 
fore I shall write to the principal as per your desire and have the 
thing settled as per your desire. Do not be anxious about it and 
make arrangements necessary for the collections.” Does not that 
amount to an intention on the part of Udayappa to write 
to the principal for payment of the commision due to him? 


I certainly draw the conclusion that he did write such a 


letter. It is an undisputed fact that the principal has not 
chosen to produce it. Inasmuch as he his not produced 
any of the correspondence between himself and his agent 
at Rangoon, we are bound. to draw adverse inference against 
him wherever it is clear that the production of that correspondence 
would throw light on the case. At that time it is clear that no 
binding agreement had been come to and it was not come to until 
a considerable time later, because, as late as 3rd September 1908, 
plaintiff writes to the defendant and says “ We write to you with 
the intention that we may ask what we want. We are persons 
who have come depending on you.’ In many places in these days 
they are settling commission beforehand for making collections. 
` Vai V. B. has arranged for commission for the partner of Pakke. 
As some provision has been made for all persons in this manner, 
we write to you often and often and request you will similarly 
make some provision for us who have been depending on you.” 
In these circumstances we may rightly draw the inférence that 
as late as that date there was no binding agreement between 
these parties although pressure to induce the principal to agree to 
` something had been going on for a certain period. The next 


document is also an important one and is dated 12th November 


1908. -It is another letier from the plaintiff to the defendant, 
There are two requests in that letter. One was a request for extra 
help from the defendant on the ground that the work of collecting 
the outstandings had become so arduous that is was impossible 
for one man to’cover the ground. -The other request was to_have 
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‘Vellavam his commission settled. He says “ You must consider well about 
vey the fact that I collected money after much difficulty and write to 
me as to what I am to take for my commission. I write to you 
very much and request you fo realise the fact that money has to 
be collected only after much hard work. Ifyou have no mind 
to give commission, it will be a good thing for you to send a man 
for my place at the end of the second year.” “ You must send a 
man like that’’—.That is a statement on the part of the plaintiff 
that he was doing work which he had not contracted to do and that 
unless settlement was come to with regard to the rate of remuner- 
ation he would give up the business. The next communication we 
have is Hx. X dated 1st December 1908 written by the principal 
in answer to this letter and also to another which we have not got. 
He says he will send a person to help him, That is in answer to the 
first request. He says this:—“ You have been writing to me 
that I should write about your matters. You may discuss about 
this also with Udayappan of Rangoon. You may tell Udayappan 
about K. P.’s house matter.” Beyond that there is not a word 
said about his commission and nota word said about the plaintiff's 
threat that if he was not properly treated with regard to his 
commission he would demand to be relieved at the end of the 
second year. After the date of that letter the correspondence 
ceases right up to period when the plaintiff was due to come — 
home in the natural course of effluxion of the period of his contract, 
We may assume that the letters covering the intermediate period 
have no bearing on the issue of this case. -In the first letter ` 
dated 14th July 1910 Ex, E written by the plaintiff to the 
defendant he says this, “Much trouble has been taken from Peri 
accounts and things have been very ‘satisfactorily brought 
to such an extent as this. It is you who should give consi- 
dering the pains taken in accordance with what you wrote 
formerly that you would give liberally.” In Ex. Don the 6th 
August 1910 he again writes “ you had ‘written fornerly that you 
would also (reward) me liberally for collecting amounts taking 
pains. You are the person who should reward well according to 
the pains taken ; and I am aman who would receive the same. 
With that object, I have done all the work taking great pains.” 
I infer from these two letters that the principal must have assent- 
ed to reward the agent in general terms, At the trial, the case 
set up by plaintiff was thus :—that he had gone to Rangoon that 
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he had met Udayappan who had authority irom the principal in 
the matter and that Udayappan settled wit him that he should 
get 5 per cent. commission. The learned Subordinate Judge 
disbelieved this story and found that it was not proved that 
Udayappa and plaintiff ever entered into an7 such binding-agree- 
ment: but he finds that there was some urderstanding between 
plaintiff and Udayappa that some commésion would be paid. 
Udayappa in his deposition says that he weote to his principal 
about the samans due and-he replied that he would not give 
samans having regard to what people were talking about. What 
the principal meant, in my opinion, was tlat he would not give 
him a fixed rate of percentage but would give him something as 
remuneration ‘in respect of the sums collected from the old 
debtors. 

That being so, the question arises whetaer this. would con- 
stitute in law an enforceable contract, Relance was placed for 
the Appellants on two cases. Taylor v. Breser land Roberts v. 
Smith 2. In these cases, it was held that a promise to pay re- 
ward to deserving persons may be construec. in certain circum- 
stances with certain form of words to mean “JI may or may not 
give anything. If I do give something I wil give exactly what 
I deem right.” “On the other hand, the other side relied on the 
case of Bryant v. Flight 5where slightly diffe-ent words were held 
to mean “I will give you something though “hat something must 
be determined later.’ The dividing line may be different in 
particular cases. The principle is quite clemer, Is there an un- 
qualified contract to give something or is she option of giving 
anything at all left to the discretion of the proposed donor, I do 
not think there is much to be gained by a lengthy dis¢ussion of 
the cases. Itis a matter of construction on which different 
judges will take different views. The view Ltake of the contract 
in this case is that it can only be construed having regard to the 
circumstances as an undertaking to give something. I see no 
express contract in this case. Mr. Krishnaswami Iyer, Vakil for 
the appellants, contended that there cannot be a contract and 
that we cannot find it in the pleadings, issues, letters or deposi- 
tions. I have already said that I think it cam be found by dili- 
gent and patient study in the pleadings. Iis rather disguised. 
It can be dug out. What I do find is this. It is in terms of 


1. (1818) I M. L.J. 290. . 2. (1859) 4 H. & N. 315, 
3. (1889) 5 M. L. W. 114. 
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the judgment of the learned Subordinate Judge in paragraph 11 
of the judgment where he specifically finds-an implied contract 
to pay something to the plaintiff. He is inclined to find it in the 
deposition of Udayappa which I read. He assumes that having 
heard from the 1st defendant that he was going to pay plaintiff a . 
percentage in the profits, Udayappa must have told the plaintiff 
about it at his request and that that knowledge or conversation 
implies a contract. But I would base my inference as to the 
contract on a slightly different ground. The silence on the 
part of the-defendant after he received the letter of the 
12th November 1908 would itself constitute an implied agree- 
ment, to pay some rate of commission to the plaintiff if he 
consented to go on with the work of collecting old debts. My 


` inference as to the contract is also based on another ground, 


namely, from the uncontradicted letters Ex. D and Hin which 
the agent expressly states that the principal had given an 
undertaking to pay him handsomely coupled with the fact that no 
letter is produced by the defendant of protest that this was not a 
true account of what he wrote. Mr. Krishnaswami Aiyar argued 
that it is void for want of consideration because by the terms of 
original salary chit the plaintiff was bound to know that there 
was no consideration for extra remuneration. I think his 
argument is fallacious, because though it may very well be that 
the expression “transacting business” would cover certain items 
of collections, they would only cover such items of collections as 
the agent agreed to take over. Transacting business in law 
cannot be held to cover cases of collections only and no business 
at all especially having regard to the known facts of the 
business of Nattukottai Chetties. In view of the very nature 
of the duties imposed upon the plaintiff there was ample consider- 
ation for extra remuneration. i 


This disposes of the case and there is no need to go into 
the question of custom as the only point urged is as to the 
contract. As tothe quantum of remuneration the Subordinate 
Judge has very rightly come to the conclusion that 5 per cent. is 
a reasonable amount and I think his decision should not be 


interfered with. The appeal fails andis dismissed. Hach party 


shall pay his own costs. f 
Srinivasa Aiyangar, J.—1 entirely agree. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Justice Spencer and Mr. Justice Segi 


“Aiyar. ~. 4 
_Tiruvenkata Chariar ‘... Appellant * (Auction Pur- 
; v. si chaser) l 
Thangayi Ammal and another ``... Respondents (Petitioner 


and insolvent). 
Provincial Insolvency Act S. 22—Oficial Recoiver—Sale by—Jurisdiction ` to 
‘set aside—'* Aggrieved”— Unsecured creditor an aggrieved person. v 
“8. 22 of the Provincal Insolvency Act gives unfettered’ discretion to the Court to 
set aside orders passed by the Official Receiver. The Court has, therefore, power to 
set aside an improper sale by the Receiver. 
An unsecured creditor of the insolvent is a person “ aggrieved ” by such sale 
and can apply to the Court to have it set aside. - 


Appeal against the order of the District Court of mii ee 


in I. A. No. 168 of 1914 in I. P. No. 13 of 1913 (in I. P, No. 
90 of 1910 on the file of the Official Receiver Couri, Tanjore). +, 


T. Rangachariar and R. ‘Rangachariar tor Appellants. 
"R. Kuppuswami Aiyar for Respondents. 


. The Court delivered. the following 

Judgment :—The Official Receiver of tants: in whom the 
property belonging to the ‘insolvent vested under an adjudication 
order, issued a proclamation for the sale of the properties in dis- 
pute. In it he stated that the properties would ke sold subject 
to two mortgages subsisting in favour of certain secured creditors. 
The sale was fixed for the 21st March 1914. On ‘that day the 
Official Receiver noted in the sale proclamation “ Intending 
bidders present say that the properties would fetch a better 
price if they are sold free of mortgage. . Under these circum- 
stances in modification of the terms of the sale proclama- 
tion, I propose to sell now the properties free of encumbrance,” 

The properties were purchased by the appellant for Rs., 22,000. 
This was on the 22nd March. , On the 9th of April an application 
. was made to the District Court by. the respondent, wko is also one 


of the creditors- of the insolvent, for setting aside the sale - 


on the ground that the variation in the sale proclamation was 
irregular, and that if the properties had been advertised to be sold 


free of encumbrance, a ‘larger number of bidders would have been . 
present, that. she was prejudiced by the action of the Official 


Tiruvenkata 
Chariar 
v. 
Thangayi 
Ammal. 


Receiver in directing the sale at the last moment free of encum- ` ` 


brance, and that there was ah offer of Rs. 25,000 for the property. 
For the above reasons she prayed that the sale be set aside and 


* A. A. O. 174 of 1914. 9 : 9th March 1915. 
100 
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that a fresh auction be held in respect of the properties. The 
District Judge was of opinion that the procedure adopted by the 
Official Receiver was irregular and that there was good ground 


l “for the allegation that the creditors were prejudiced by the varia- 
_tion in the proclamation of sale, and set aside the sale. 


In appeal Mr. ‘Rangachariar raises three objections to ‘the 
order of the District Judge. In the first place he argues that the 
District Judge had no jurisdiction to set aside the sale held by the 
Official Receiver. He draws attention to S. 20’of the Provincia! 
Insolvency Act. which gives the receiver ‘full discretion to ‘sell 
property and to grant receipts by clauses (a) and (b), but which 
restricts the powers of the Official Receiver-in regard to other mat- 
ters in the subsequent clauses by directing that he should: obtain 
the sanction of the Court. Clauses (a) and (b) of S. 20 correspond 
in a general way t0 8, 56 of the Bankruptcy Act, whereas clause 
(c) downwards have beer“ adopted from §. 57. Both -these 
sections are subject to the general power of supervision, retained 
by the Courts in England under S. 90 of the same Act. S. 22 
of our Act has a similar provision. Whereas clauses (a) and (b) - 
of S. 20 contemplate the exercise of ordinary powers which are 
incidental to the management of an insolvent’s property which 
are calculated to throw an onerous obligation on the estate itself. 
It is for that' reason that the previous sanction ‘of the Court is 
considered necessary before the Receiver is allowed to exercise 
those powers. In either case, whether a power is exercised. 
without obtaining the sanction of the Court or after obtaining its 
sanction, the general superintendence possessed by the Court to 
correct irregularities committed by an officer of the Court‘is not 
affected. Mr. Rangachariar contends that the decision” of the 
Receiver acting under clause (a) is not controllable by the Court, 


‘We dre unable to agree with this contention. The Ist clause of 


S. 20 says: “ Subject to the provisions of the Act the Receiver ” 
shall do certain things, and when we come to section 22 we see ' 
that liberty is given to “any person aggrieved by any act or decision | 


‘of the Receiver to apply to the Court which may confirm, reverse 
‘or modify any act or decision complained of’. It is true, as 


pointed out by Mr. Rangachariar, that 9. 31 ‘of the Indian 

Insolvency Act of 1848 prior to its amendment ‘and consolidation 

with the Presidency Towns Insolvency Act of 1909 was held by 

the Bombay High Court inre Bhukandds ahaaa 1 not 
. 1. (1905) Bom. D. R. 954. i 
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to enable the Court to interfere with a sale made by the Official 


Assignee. -In that section the same unlimited power of 


interference which is given by S. 22 of the Provincial 
Insolvency “Act is not to be found. Bat none the less it 
seems to'us that even under S. 31 of the Indian Insolvency Act 
it was open to the Court to entertain applications against a sale 
held by the Official Assignee if it was irregular and unauthorised. 
In Woonwalla d£ Co. v. N. C. Macleod 1, the final decision is made 
to rest upon the ground that the Court is nct bound to interfere 
because it is discretionary to doso. It may be open to question 
whether this decision should be followed in cases arising under 
the Presidency Towns Insolvency Actas it stood prior to its amend- 
ment. But we have no ‘hesitation in holding that the language 


of S. 22 of the Provincial Insolvency Act is clear and unambi- < 


guous and gives unfettered discretion to the Court to set aside the 
order passed by the Official Receiver. _ 

The second objection relates to the “undesirability of over- 
ruling the Official Receiver in matters which are within his compe- 
tency. The District Judge points out thai the change i in the 
conditions of the proclamation without giving sufficient notice of 
it had the effect of preventing intending b:dders from coming 
forward. An affidavit was filed in the Court below by the respond- 
ent’s agent which says that one Srinivasa Iyer had offered to 
purchase the property for Rs. 25,000 and that the said intending 


purchaser has already. made a deposit of &5 per cent. of the 


purchaser money with the Receiver. Under these circumtances we 
cannot say that the District Judge on the materials before him 
did not exercise his discretion. properly. In Ez parte Lloyd: Re 
Peters 2'all.that was held was that the discretion of a Trustee will 
not be interfered with unless it is-shown that he has acted “as no 


reasónable man would.” It isnot an‘authoritz for-the proposition © . 


` that where proper reasons are given-by a Gourt for holding that 
the-action’ of the-receiver was irregular avd had -prejudiced- the 
géneral interests of the cteditors, it should nat set aside the order 
passed by the receiver.. . 

The third objection of Mr. Rangachariar is shat the petition- 


ing creditor the respondent is not an aggrieved party under 8. 22 — 


of the Provincial Insolvency Act. He relies upon a judgment of 


. the = High Court reported in Hanseswar v. Rakhal Das 8. 





| (1908) T D. Ri- 30 B. 515. © 2. (7883) 47_L. T. 64. 
© 8. (1913) 18°C. E. J. 859. 


Tiruvenkata 
Ge? 


Thangayi 


“Tituvenkata 
Ohariar 
v. 
Thangayi 
Ammal. 


Jeremiah 
Inre. 


758 THE MADRAS LAW JOURNAL REPORTS. ,. [VOL. XXIX 


. In that case a stranger, not a creditor, who had been injuriously' ` 


affected by the procedure adopted by the Official. Receiver was 


"held not to come under the designation of ‘persons, aggrieved.’ 


Mookerjee, J., quotes the language of James, L. J.,-in Hz-parte 
Sidebotham, in re Sidebotham 1 and points out that a third party 
had his remedy by way of suit, and'that no act of the Receiver 
can conclude his title; he came to the conclusion that he was not 
a person aggrieved under the Insolvency Act. In the present 
case the respondent is a creditor and the fact that she happens 
to be an unsecured creditor isa point in her favour.. It was 
pointed out in ve Langtry: Ex parte Stephenson 2 that a credi- 
tor, though he had-not tendered his: proof at the date of the. 
order, was a person aggrieved with reference to a scheme of 
arrangement which injuriously affected the rights of creditors. In 
ve Lamb: Ea parte The Board of Trade? Lord Esher points out that 
any person who is brought before the Court to submit to a deci- 
sion is, if the decision goes against him, a person aggrieved; and 
he refers to his own decision in Eg parte Official Receiver 4 where 
he explains the language of James, L. J. in Es-parte Sidebotham, 
in re Sidebotham 1, as meaning ‘a man against whom a decision 
has been pronounced which has wrongfully refused him ee 


“ which he had a right to demand.’ 


In the case before us the creditor is entitled to a abaan in 
respect of the sale of the property of the insolvent, and she is 
certainly a.person who would be damnified if the decision goes | 
against her. Therefore in the language of Lord Esher she is. a 
person aggrieved. We-must hold for these reasons that the deci- 
sion of the District Judge is right and that this appeal should be 
dismissed with costs. 


-IN THE HIGH COURT OF ar E AT MADRAS. 


‘Present :—Mr. Justice “ane and Mr. Justice Phillips, 


G..G. Jeremiah Sa .. Appellant® in Crh App. 
487 of 1915. Petitioner in 
Crl. R. 0: 514 of 1916. 
(Accused). 
Cr nits Procedure Code, Ss. 260, 580—Bangalore District Magistraté— 
European British subjects—-Power to try summatily. 
The District Magistrate of Banaglore has no power to try a Huropean British 
subject summarily and the trial is void under 8. 580 Criminal Procedure Code. 


Grl. A. 487 of 1915, and Orl. R. O. No. 514 of 1916. A 
*Orl. R. P. No. 409 of 1915. - 26th October 1915 





1. (1879) 14 Ch. D. 468: 2. (1894) 63 L. J. 3 bi 570; 70L. T. 736. 
3. (1894) 2 Q. B. 805. 4. (1887) 19 Q. B. D. 174. 
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Appeal against the order of the court of the District. Magistrate 


and J. P. of the Civil and Military Station of Bangalore in case 
No, 5 J. P. of the Calendar for 1915. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898 ‘praying the High Court to revise the order of the 
Court of the said Magistrate in the said casas. 

L. A. Govindaraghava Aiyar, for the Appellant. 

Public Prosecutor on behalf of Goverrment. 

- The Court delivered the following 

Judgment.—Appellant (a European British Subject) has. been 
convicted by the District Magistrate of Bangalore who is a Justice 
of the Peace, of an offence under S. 8 of the Municipal by-law 3 after 
a summary trial, under 8. 260 of the Code of Criminal Procedure. 

Mr. Govindaraghava Aiyar argues in his behalf that the 
Magistrate’s proceedings are void under S. 530 of the-Code of 
Criminal Procedure in as much as‘the District Magistrate is not 
empowered to try a Huropean British subject summarily. This 
appears to be so. 

The Criminal Procedure Code does not apply primarily to 


Bangalore, which is no part of British India and is only in force. 


there by virtue of Declarations of the Governor-General in Council 
in the exercise of powers conferred by the Indian (Foreign Jurisdic- 
tion) Order in Council, 1902. The latest declaration is No. 782 D, 
dated 19-3-1918 but this provides with reference to the Code of 
Criminal Procedure: “Nothing in the sode as applied shall be 


deemed to apply to proceedings against European British subjects. 


or persons charged jointly with European British subjects.” The 
effect of this is to refer us back to an earlisr declaration under the 
same authority, No. 680 I. B. dated 19-3-1912 which is still in 


force, and which regulates the powers af Justice of the Peace ` 


- beyond the limits of British India in regard to European British 
subjects. This notification (issued subsequent to the decision of 
‘this court in (The Public Prosecutor, Bangalore v. Marchant 1) 
confers on such officers certain specified powers among which the 
power of trying offenders summarily under S. 260 of the Code of 
Criminal Procedure. is not included; and we must take it that the 
powers of the District Magistrate as Justice of the Peace as re- 
gards Huropean British subjects are confined to those conferred 
on him thereunder. 
It follows that: the trial of the appellant was void, 
(1910) 1. L. R. 34 M. 346, : 
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We set aside the conviction and direct the refund of the fine 
if paid. In view of the pettiness of the case, we do not opar a 
re-trjal under the ordinary procedure. 





` Present :—Mr. J ustice Oldfield and Mr. Justice Tyabji. 
Para Koothan and others ... Appellants * (Defendants) ` 


Ue - 4 
Para Kulla Vandu ; ... Respondent (Plaintiff). 
Specific Relief Act, S. 9—Joint possession—Not within. f 
. .Joinb possession cannot be decreed under 5, 9, of the Specific Relief Act. 
Hari Narain v. Elemjan Bibi! followed. Sabepathi Chetty v. Subaras ya. 
Chetty 2 referred. 


Appeal under S. 15 of the Letters Patent against the judg- 
ment of the Honourable Mr. Justice Sankaran Nair in C. R. P. 
No. 428 of 1912 preferred against.the decree of the Court of the 
District Munsif of Panruti in C. S. No. 247 of 1911. 

This was a suit under Section 9 of the Specific Relief Act, 
for the recovery of possession of 2 items of land described in the 
plaint schedule. The plaintiff alleged in the plaint that he had 
acquired right to the suit lands by enjoyment for more than 12 
years prior to suit, and, as such, was ploughing and cultivating 
them every year, but that defendants took possession of them on 
16th November 1910, after they had been ploughed by the plaintiff. 

The defendants denied plaintiff's right to enjoy the suit 
lands, and contended, that, as he was not in possession of them 
within 6 months prior to the institution of this suit, it was barred by . 
limitation, and added that the suit lands belonged to one Pavadar 
Asari who first usufructuarily mortgaged them on 14—11—10 to 
Jagannadha Reddi, and subsequent! y sold the same to him’and that 
defendants got possession of them under a lease from Jagannadha 


' Reddi- on 15—11—1910 and have been enjoying the same since: 


then. They further questioned the jurisdiction of -this Court to 
try this suit, as the suit items belongs to the tee of unen- 
franchised service Inams. 
As regards the question of possession the following ; issue’ 
was framed by the Court. : “ Whether the plaintiff was in posses- 
sion within 6 months prior to suit and was dispossessed by the 
defendants” ? 
is.-The original finding-of the Munsif was-that the evidence on: 
the side of the plaintiff as to ee within--six months - was’ 


* D. P-A No20 of1914. -7 © 18th October 1914. ~ 
Tk (19127190. L. TIIT. ‘ ~ (1881) I L. È. SM. 250. 
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unreliable, that defendants’ predecessor in title was admittedly in 
‘possession till 5—9— 1910 and that even if plaintiff had ploughed 
the land once or twice between that date and 16—11—1910, he 
would have no right to maintain the suit as such an ‘act could 
not be said to be an enjoyment that deserves protection under the 
Act, A revision petition was filed against the order. 

: The petition came on before Sankaran Nair J., in the first 
instance on the seventh day of March 1913. i 

The Court delivered the fallowing 

Judgment :—The District Munsif states that if the "plaintiff 
had ploughed the lands some day or days he would have no right 
to maintain the suit, as it is not the sort of enjoyment that 


requires protection. He does not say whether the plaintiff was . 


in possession or not when he ploughed the :ands or how he was 
able to plough the lands if he had no possession. He will submit 
a finding whether the plaintiff was actually in possession within 
‘six months before the date of suit; and if the possession is not 
such as entitles him to maintain the suit, what the nature of that 
possession is. The finding should be submitted in six weeks, and 
seven days will be allowed for filing objections. 

[In compliance with the above judgment the District Munsif 
‘of Panruti submitted a finding to the effect that plaintiff was not 
in exclusive possession of the suit lands within 6 months previous 


to the suit; that he was only in joint possession of the suit lands 


with others of whom defendants’ predecessor-in-title,. Pavadai 
Asari was one, and that such possession did not entitle him to a 


decree. | i 
C. Krishnamachari for G. S. Ramachandra diyar. for 
. Petitioner. 
K. V, Krishnaswm Aiyar “for 0. amanaia Aig yangar 
‘for Respondents. 
“The Court delivered the following ` ie, 
-Judgment :—The plaint was presented on the 28th cna 1911. 


= 


The plaintiff was in actual possession, but the defendant -took - 


exclusive possession on the 15th or 16th November 1911. “This 
-possession of: the plaintiff is found by the Mansif. to have been 
not exclusive but only joint with one Pavadai Asari who-'is 
found to be the predecessor-in-title--of the defendant. The 
Munsif also states that even if ke converted his joint possession 
into exclusive possession, it was a trespass and such possession 
will not be protected under section 9 of the Act. > + : + 


nog 
Külla’ Naha, 


Koothan 
v. 
Kulla Vandu. 
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Thus the plaintiff alleges exclusive possession but it is found 
to have been joint possession with Pavadai Asari and the defend- 
ant took exclusive possession within six months before suit. The 
Munsif on these facts, was wrong in dismissing the suit. The 
plaintiff is entitled to be xestored to the possession which he held 
before he was dispossessed by the defendant. Such possession may 
be or may not be in law joint possession with Pavadai Asari. But 
it was certainly not-joint possession with the defendant. The - 
defendant may be entitled to step into the shoes of his vendor but 


‘ag the plaintiff claims to hold to his exclusion, he cannot be 


considered to be ina better position than a vendee from the 
plaintiff himself whose title to possession is not admitted by the 


- plaintiff and who dispossesses him without his consent. I think 


he is now entitled to his decree under the Specific Relief Act. 
The decree of the Munsif is reversed and there will be a decree 
for the plaintiff with costs throughout. 


An appeal was filed under the Letters Patent against this 
Judgment. 


T, M. Krishnaswami Iyer for CO: Padmanabha Aiyangar for 
Appellants. i 


G. S. Ramachandra Iyer for Respondents. 

The Court delivered the following 

Judgment :—The District Munsif no doubt found in terms 
against the plaintiff on Issue 1. But we understand the learned 
Judge as having been unable to accept parts of the judgment as 
reconcilable with that finding and as having therefore thought it 
necessary to obtain a proper finding after making sure that all 
material considerations had been dealt with. We are not prepared 
to hold that he was not entitled to do this in revision. 

The question then-is only of the propriety of the order he 
eventually passed, giving the plaintiff a decree with costs through- 
out, although the finding (accepted by him) was that the plaintiff 


“ was entitled to joint possession with the defendants, In Hari 


Narain v. Elemjan Bibi 1 it was held that a Court had no power 
to give joint possession under Section 9 of the Specific Relief Act. 

In Sabapathi Chetty v: Subaraya Chetty ? the decision was 
only that a person, whose possession has been partially disturbed, 
can be restored to possession under that provision. We follow 
the Calcutta decision, and allow the Letters Patent Appeal with 
costs, dismissing the Civil Revision Petition with costs. 


1. (1912) 19 G. L, J- p. 117. 2. (1881) I. L. R. 3 M. 250. 
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JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John “Wallis, Kt. Chief Justice and Srinivasa 


Iyengar, J. 
` Sheik Ibrahim Rowther alias oe Appellants * (Defen- 
- Rowther ag others. dants 1 to 4) 


Muhamad ilah Rowther and others Respondents (Plaintiffs 
: and Defendants 5 and 6). 


“Mahomedan Law—Labbais —Custon— Exclusion of females from succession— 
Proof of —-Question of fact. 

Held, upon the evidence that in the Labbai family in question the custom of 
following the rule of Hindu Law excluding females from right of succession 
prevailed Mira Bivi v. Vellayanna 1 not followed. 


Under the provisions of the Civil Courts Act, it is a question of fact i in each case 
as to what is the usage governing any family, Kunhamot v. Kalanthar 2 followed. 


Mode and ‘extent of proof of oustom discussed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O. S. No. 28 of 1909 (on the file of the 
District Court of Coimbatore). 

. L, A. Govindar aghava Aiyar and T. M. Krishnaswami Aiyar 
for Appellants. 

T. R. Ramachandra Aiyar for Respondents. 

The Court delivered the following 

Judgments :—The Chief Justice.—This case raises a question 
of considerable difficulty and importance as to the existence of a 
special custom among Labbais or Tamil-speaking converts to 
Mahomedanism in the District of Cojmbatore, or alternatively 
in the family of the parties to the present suit who belong to that 
District, to depart from the Mahomedan rule of succession and, 
as alleged by the defendants, to follow the Hindu Law as regards 
the Law of property succession and partition. This, however, is too 
broadly put as the only question arising in the suit is whether. they 
follow the particular rule of Hindu Law which excludes females 
from the right of succession. The suit is brought by the plain- 
tiffs who are respectively the husband and minor daughter of the 
deceased Ponnuthayee as her heirs to recover her share under the 
Mahomedan Law in the estate of her father the late Mahomed 
Hussain Rowther who predeceased her.’ In 1877, in a suit tried 
by Innes, J. in the original side of the High Court, the custom 
relied by the defendants in the- present case was proved to exist, 
but the case was compromised whilst under appeal; and in Mira- 
bivi v, Vellayanna 1 which came before the High Court in Second 
Appeal, this Court reversed the decrees of tke Lower ‘Courts’ finding 

_& similar custom proved in the- Palghat country which adjoins the 


* A. No. 106-of 1914. i -~ - -- 12th August 1918. . 
1. (1885) L L. R. 8 M. 464. ga. (1914) 27 M. L. J. 166. 
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Coimbatore District. The decision of course proceeded on the 
evidence in the case, but the question was approached from the 
standpoint that it was for the parties setting up the custom to 
show that though following their religion generally, Lubbais bad 
adopted from the Hindu Law the principle of exclusion of’ the 
females, The onus no doubt was_ rightly placed, but, having re- 
-gard to the fact that we are dealing with the Tamil-speaking 


` people whose adoption of Mahomedanism in many cases due to 


force cannot be referred to an‘earlier date than the second half of 
the eighteenth century, I should prefer to state the question as 
being whether after their conversion they had adhered in these 
respects to’ the usages to which they had been accustomed as 
Hindus, and with great respect, I am unable in the face of the 
evidence in this case to attach much weight to the suggestion that 
the state of things which we find existing may be due to unwill- 
‘ingness on the part of Mahomedan females to assert their. rights ` 
against the male members of the family, Of the later cases this is 
the first to come before this Court on first appeal so as to’ enable 
the court to appreciate the evidence for itself, but there have been 
“several cases in the Lower Courts in which the custom was upheld 
when set up, and the plaintiff has had ‘to rely largely on the fact 
-that in certain other cases it was notsetup. Exhibits L, 6, N, 
R, Hand G show that ‘in suits of 1890, 1892, 1894, 1903 
1904, and 1910 arising in the District the. women’s right to 
succeed in accordance with Mahomedan Law was not contested. 
Exhibit G relates to a suit of 1893 in which the’ custom. was 
pleaded and negatived by the Lower Courts whose judgments were 
upheld in second appéal as on the other hand Exhibit B and 
Exhibit Bl, relate to a suit of 1901 in which the District J judge 
held that the evidence went to show that the parties who were 
_ Labbais had adhered to the Hindu Law in this respect, but had 
“hesitated to plead such adherence expressly for fear of being 
considered not to be good Mahomedans, and had seb up instead a 
family custom under which women were excluded from, the 
succession as regards immovable property and were given cash 


. and jewels in lieu of their share. He accordingly upheld the - 


decree of the District Munsif disallowing the custom on the 
ground that ib was not pleaded that the parties had adhered to 
the rule of Hindu Law and that the family custom derogatory to 
Mahomedan Law had not been proved. Exhibit 18 relates to a 
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suit’ of 1893 in which it was expressly pleaded on behalf of the 
'minor plaintiff by his mothet-as his next friend that according tò 
well established custom the widow and daughter of the deceased 
Labbai do not take any shave in the inheritance, and the razinama 
decree Exhibit 17 proceeded on this view.. Exhibit 3 again 
is a Judgment of the District Judge now Mr. Justice Oldfield 
in a suit of 1904 which upheld the custom in that case, and 
Exhibit 16- is a Judgment of a later District Judge in- another 
suit to the same effect, The general result would therefore seem 
to be that in more recent years, whenever the custom has been 


set up, if has been established, and the number of instances in^ 


which it has nòt been set up would appear, as was observed by 
Mr. Brodie’ in Exhibit Bl, to be due ġo the growing dis- 
inclination of members of the community to adhere to a usage 
which is not ‘in accordance with a strict ‘observance of the 
koran looked at asa‘whole. The evidence in my opinion goes 
far to show that the Labbais of this part of India at the date 
of: their conversion preferred to retain the Hindu rule exclud-* 
ing women, as it was not unnatural they should; and- I` 
should infer that the usage was general until. some time befare 
1877 when we first hear of the question coming before courts, ad’ 
any difference on the point must probably before long have 
given rise to litigation. ‘ But it also seems ta me perfectly natur-° 
al that as the evidence shows, there should be of late years a 
growing tendency to depart from tae usage and conform in this 
matter to the: precepts-of their sacred law. _Now assuming that 
the ‘spécial’ usage among . Labbais of this partof the country 
has been proved, and that it would be open to individual families. 
to_abandon-it and conform to the -ordinary law governing’ ‘their. 
co-religionists, . as to which ses the observation of their Loid-? 
ships in-Raj : Kishen Singh v. Ramjoy Surma .Moozoomdar 1, it: + 
would be a question of fact whether they had in fact abandoned 
it, and such abandonment would have to be proved. It is un- 
necessary to consider this question further because so far as the 
parties to the suit are concerned, I think thaé the evidence oral 
i and. documentary: of their transactions is amply - sufficient to 
show i that they adhere to the Hindu rule, even if we put aside the 
various, judgments concerning other. pergons coming from some 


part of- the, country which support this conclusion, Hxhi-- 


bit 10 would. sedo show that there had- been a partition between- 
usa L. L. B. 10. 186 (E 0) 
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the plaintiff and his brothers in which the claims of the ‘sisters 
were ignored, and the document itself is a release by the’ plaintiff 
and one of his brothers’in favour of another brother of their share 
in the estate of a deceased brother in which again nothing-is 
allotted to the female members: The first plaintiff who was a 
party to the deed has not-ventured to go into the box which -goes 
very far to prove the custom in the family. Ex. J om which the | 
plaintiffs rely relates tc the share which a deceased brother of the 


- . defendant’s family had in a partnership with two Hindus. It ex- 


pressly .states that the brothers of the deceased were his heirs, 


though - it also states that with them the Ist plaintiff and his 


brothers as sister's sons of the deceased had received his share. 


_ The signatures of the sister’s.sons who were adults were, I think 
---obtained to protect the surviving partners from any possible claim 
‘by them although the document does not include them as among 


heirs of the deceased, just as there is an indemnity inserted 
lower down against any claim by the minor daughter of the 
deceased partner then aged nine, This daughter according to 
D. W. 8 has since married the Ist plaintiff himself and_it is not 
suggested that any. claim has ever been made on ‘her behalf. The - 


‘general effect of. the document is to assert that the brothers of the 


deceased were his heirs, though for the security of the Hindu 
partners of the deceased it provides against possible claims against 
them by his sister’s sons.and his minor daughter. D. W. 7 who 
is related to the defendants by marriage proves that in his family. 
their properties were. divided. by Exhibit 5 without any ‘share 
being given tothe daughters. D. W. 8, who is -related to the 
plaintiff's and defendant's families also speaks to the custom, as 
does D. W. .10 who is. related by marriage. to -the. plaintiffs. 


_ D. W. 18, speaks to the fact that women get no- shares in the 


defendant’s family and proves Exhibit 10, which as I have already 
said. amply bears him out. .I think the evidence oral and docu- 
mentary is sufficient to show that the defendant’s family - have- 
adhered with perhaps most of the other Labbais of the neighbour- - 
hood to-the Hindu rule excluding the succession -of females. As 


‘observed -in Kunhambi v. Kalanthar 1 it is under the provisions: of 


the Civil Courts Act a question: of fact-in each case as to the usage i 


. followed by the family, and-in_ the present case, I think, the usage 


is- pa a noe As regards. the point taken as to res judicata 
Closet 
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-I agree with the judgment of my ‘learned brother and with: the 
‘order proposed by him., iB | i 
© “Srinivasa Aiyangar, J —The pinda question n decision 
in this case is as to the devolution of the property of a Maho- 
‘medan named Hussain Rowtker who died, it is said, about the end 


‘of the year 1904. He left him surviving 3 sons defendants 1 to 


3, a widow, the 4th defendant, and two daughters, Ponnuthayee 
ånd Sulaihabi. There was another son who is now dead, but whether 
he left any heirs other than the parties to the suit does not appear. 


The two daughters are dead. The first plaintiff is the husband of ` 


Ponnuthayee and the second plaintiff is her daughter. Defendants 
5 and 6 are the children of the other daughter Sulaikabi. 


Plaintiffs sue to recover shai share, under the Mahomedan 
Law, of the share of Pomnuthayee in the estate of her father 
Muhamad Hussain Rowther. Muhamad Hussain Rowther and ‘the 
parties to the suit are Labbais. The claim is opposed by 

defendants 1 to 4, who plead that according to the custom prevail- 
ing among Labbai Mahomedazis of the Coimbatore District and 
alternately according to the custom prevailing among the parties and 
their relations, the property of a deceased Liabbai devolves on ‘the 
sons, to the exclusion of the daughters, as under the Hindu Law ; 
they also state that unmarried daughters are maintained out of 
the paternal estate and Stridhanam given to-them at the time of 
marriage, as in Hindu families, Custom in its legal sense means a 
rule exceptional to the general rule of law. In countries like 
England where there isa uniform territorial law binding on all 
persons, a custom in derogation of that law, when allowed, 
requires very strict proof. But in India where there are innumer- 
able sects each following its own usages which constitute its law, 
in many cases it is impossible to say that any particular usage 
which is pleaded is in derogation of a general law. For instance, 
the Nambudris and Nairs of the West Coast are Hindus, but they 
are mostly “governed by their usages. In the case of many of-the 


aboriginal tribes who come in under the general designation of 
Hindus the presumption that they are governed by the Hindu > 


Law of the Smriti writers and their commeniators, is so slight that 
very little evidence suffices to displace this presumption. Among 
the Nattukottai Chetties cf Southern India who are orthodox 
"Hindus, there are usages relating to adoption -which are-entirely 
at variance with the rules of the Hindu Law. ; the Moplahs of 
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North Malabar, who are Mahomedan converts from Hinduisni, 
generally follow the Marumakatayam system, modified in some 
matters by rules of -Makhomedan law, as in the case of.succession 
‘to: self-acquired property. The Khojas and Memon Cutchis of 
Bombay who are Mahomedans, by religion follow the Hindu 
Law of succession. Again a family domiciled in Southern India 
is presumed to be governed by the Mitakshara School of-Hindu_ 
Law, but if it is proved that they. emigrated from -the northern or 
Mahavatta country, this presumption is rebutted, and the family 
is presumed to retain the Law of the place from which it emigrat- 
ed. In many cases the enquiry is as to what is the law 
and not as to what is the ‘usage at variance with law. 
Hirabai v. Gorbat and another 1 Rarichan v. Rerachi? and 
‘Kunhi Raman v. Kunhi Parvathi 3. The judicial committee in 
dealing with a family custom forbidding adoption said “looking at 
the origin and history of the family, it appears to their Lordships 
that the question is not whether the general Hindu Law is modi- 
fied by a family custom forbidding adoption, but whether with - 
respect to inheritance, the family is governed by Hindu Law, 
or by custom which does not allow an adopted son to inherit.” 
Fanindra Déb Raikat v. Rajeswar Das 4. The standard of 
proof which is required in any particular case may therefore vary. 

- The parties to this suit being Mahomedans by religion’ 
they are presumably governed by their religious law (è. e.) the 
Makhomedan law in matters of succession, there is, however, 
the fact that the Labbais are a mixed class of Mahomedan’ 
consisting partly of compulsory converts to Islam made by the 
early Mahomedan invaders and Tippu Sultan, (See Madras 
Census Report of 1891). They generally speak Tamil in their’ 
houses. Their marriage ceremony is said to closely resemble 
_that of the low Hindu castes. (See Thurstan on Castes and 
Tribes, Vol. IV p. 200), It is therefore probable that many of 
the Labbais being ‘recent converts from Hinduism retained 
the mode of devolution of property according to’ Hindu usages’ 
even after their conversion, though in course’ of time they. 
would try to give up such usages and adopt rules ‘of devolus 


< tion of property prescribed by their religious law. An exami- 


nation of thé evidence in” ‘this case ` presents these features. 
In 1878 this custom was pleaded in a suit in. the original’ 


. (igt4) 12. BVH. O. R. 294 at P. 816, 317. 2. (1892) I. D. R. 15 M.981, 
B (910) M. W. N. 642.. - “4, (1885) L. R. 12 I A. 72 at 81, 
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side of this Court, and Mr. Justice Innes, after a careful consi- 
deration of the large mass of evidenca, both oral and documentiry, 
placed before him, came to th conclusion that “in the District 
of Coimbatore there are peculiar customs in regard to marriage 
and succession, and the most prominent festure in the rule observ- 
ed as regards succession is that, on the deash of a man, leaving 
sons and unmarried daughters and a widow, the sons take to the 
exclusion of the females who are simply maintained, and that 
married daughters are regarded as. entitled, as among Hindus, to 
no provisions whatsoever,” Hix. XII. It is noticeable that the 
evidence in this case consisted mostly of wimesses from the village 
of Pallipatti in which and in the neighbouring villages the defend- 
ants and their relations mostly live. This decision was appealed 
against, but the appeal was, however, compromised. 

This custom was again set up in s case, in Mirabivi v. 
- Vellayan 1, That was a cass of Lubbsi Mahomedans resid- 
ing at Palghat. Both the first Court and the First Appellate 
Court held the custom proved. But the High Court interfered in 
Second Appeal holding that the evidence was not suficient to 
prove the custom. The learned Judges were able to find satisfac- 
tory explanation in the evidence in that case as regards the 
various instances proved in that case of devolution in accordance 
with the principles of Hindu Law. ` 


_ The next occasion when the matzer was the subject of 
controversy was in the year 1901. (Ex. B. and B1)—Exhibit B 
is the judgment of Mr. Sadasiva Aiyar (now Mr. Justice Sadasiva 
Aiyar) as District Munsif of Coimbatore .and B1 is the judgment 
of Mr. Brodie, the District Judge on appeal. A careful perusal of 
the two judgments leads to only one corclusion, namely that at 

that time, that is so late as 1901, it was ths practice, of the Labbai 
Mahomedans of Coimbatore District to follow Hindu usages in 
matters of succession. In para 6 of the appeal judgment Ex. B, 
Mr. Brodie observes that “though no. doubt the customary 
law of the Lubbais in this District has up-to-date been more in 
accordance with Hindu than Mahomedan Law as is only 
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the reproach of not being strict observers of Mahomedan 
practices”. The actual decision was'in favour of the claim of a 
female to a share, but this was based om the absence-of the plea 
that the parties were governed by Hindu Law in matiérs of 
succession. l : 

- Again in 1906 the District Judge of Coimbatore held the 
custom proved in Exhibit III. 


This matter came up for adjudication again in 1910 and it 
was held that among the Lubbais of Pallapatti the custom of 
exclusion of females was prevalent, Exhibits IK and XVI, 


There is only one other judgment to which I need make 
reference, i.e., Exhibit G. What is printed in the records is merely 
the decree in the Second Appeal, but our attention was drawn to 
the judgments in the Lower Courts. It appears that in a previous 
litigation between the parties this custom was set up, but was 
found against for want of evidence. In the present litigation the 
question was disposed of on the plea of res judicata ; this decision | 
is not of use either_way. The respondent relied on several 
judgments in partition suits in which the right of fémales to 
shares was not disputed. They are Exhibits L and M in 1890, 
Exhibit C in 1892, Exhibit IV in 1894, Exhibit R in 1903, Exhi- 
bit H in 1904 and Exhibit Q in 1910. In Exhibit XVIII a plaint 
in a suit of 1893 the custom was expressly pleaded by a mother 
suing as next friend of her minor son ; the suit was compromised 
but the compromise-decree, Exhibit XVII proceeded ‘on this ` 
view. The documents referred to above prove in my opinion.. 
the general prevalence among the Lubbais of the Coimbatore 
District of this custom of excluding females from participating 
in the property of their deceased ancestors at the time of partition, 
and also that in recent times the custom was not seb up in some 
cases owing to the disinclination of members of this community 
to follow usages at variance with their religious law. 

There is evidence in the case which establishes that- the 
family of the parties follow this custom. Defence 7th witness, 
a relation of the parties follows this‘custom and proves a partition 
in his own family, where the father’s properties were divided 
amongst the sons without any share being-given to the daughters, 
Exhibit V. The property divided’ was considerable, He ‘says, 
no doubt, in his examination-in-chief, that he does not remember 
what the brothers did for the daughters, but that does not imply 
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that anything was given to the daughters on account, of their, 


shares. The statement may refer to the practice of giving 


Stridhanam: Defence 8th witness, another relation speaks to. 
a partition in his own family in which ‘the daughters were. 
not given any shares. Defence 10th witness also a relation. 


proves Exhibit VIII, a deed of partition which shows that’ the 
sons alone divided the properties of their father. The mother who 
was alive was not given a share, but Rs. 200 was set apart for her. 


maintenance as in the case of a division among the members of a | 


Hindu family. JI attach considerable importance to this circum- 
stance. Defence 13th witness speaks to this custom and proves 
Exhibit X. It is a release executed to the Ist plaintiff by two of 
his brothers releasing all their rights to the property of a deceased 


brother, the executanits receiving Rs. 900 from the Ist plaintiff in, 
satisfaction of their claims. The 1st plaintiff and his two brothers: 


considéred themselves solely entitled to the property of their deceas- 
ed brother, though their sisters were alive at the time. The document 
also recites an oral partition among the brothers which again makes 
no reference whatsoever to the sisters. This document is important 
as proving an instance of exclusion of females in the plaintiff's own 
family. The 1st plaintiff has not chosen to go into the box to 
explain this transaction; general evidence is given by the other 
witnesses for the defendant in proof of the custom, but I do not 
attach much value to that evidence. There is no evidence on.the 


plaintiffs side except general statements ‘of witnesses to which ` 


again Lam unable to attach any weight. The learned picader 
for the respondent relied on Exhibit J as affording an instance in 
which the Mahomedan Law was,assumed by the family to be 


the law by which they were governed. After carefully consider- 


ing this‘document Lam unable to come to any such conclusion ; 
on the other hand, I agree with my Lord the Chief Justice. that 
it is against the plaintiff. The evidence above’ set out, taken 
along with evidence of the general prevalence of the practice, is, 
“I think, sufficient to prove, the family custom set up. 


It is remarkable that the 4th defendant the widow, who, 
if the Mahomedan Law applied, would be entitled to a 4th 
share in the properties of her husband which are of considerable 
value, disputes the claims of the -plaintiffs along with her sons 
defendants 1 to €. No explanation is given for her disclaiming 
any interest in the valuable properties of her hushand nor is there 
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any reason shown for her joining her sons as against her own 
daughter’s children. I am therefore unable to agree with the 
conclusion of the Lower Court on this point. On this ground 
the decree of the Lower Court will have to be reversed and the 
plaintifi’s suit dismissed with costs throughout. 

~ The appellants contended that the plaintiffs are not entitled 
to institute this suit as they had already instituted O. S. No. 16 of 
1909 in respect of the same cause of action. I agree with the 
Lower Court that the cause of action pleaded in O. S. 16 of 1909 
was quite different from the cause of action in the present suit 
and disallow this contention. | 

The appellants also contended that this suit is barred by limi- 

tation in respect of the movables. It is unnecessary to decide 
this question as we are dismissing the plaintiffs’ suit on another 
ground. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Spencer and Mr. gushes Seshagiri 
Aiyar. 


` Nanu Nair and diken ... Appellants* (Defendant; Nos. 1, 2, 


4, 5, 6, 8, 9, 10,12 to 16, 18, 
20 to 84. 86, 87, 89 and 40.) 


D. , R 
Kantan Ashta Moorthi Nam- Respondents. (Plaintiffs L. R. 
budripad and others., Defendants. 7, 41 to 46, L. Rs. 


of 46, 47, 48, 49, L. R. of 50, 
and 51 to 54 defendants). 


Malabar Law—Kanom— Suit for redemption—Burden of Proof—Title admitted 
—Evidence Act S. 90—Presumption applicable to copies—Practice—Civil Proce- 
dure Code, 8.105 Cl. (2)—Remand set aside—Appeal from revised judginent— 
Findings given previously, open to question in appeal—Interest Act—Kanom in 
writing—Time not specified—Interest not awardable. 

Where the title of the plaintifis is admitted and the defendants are shown to 
have come into possession as mortgagees, Courts will not demand such strict proof 
of the mortgage sued on as where title is denied and possession is not shown to have ~ 
been under the plaintiffs. 

The presumption as to ancient documenis contained in S. 90 applies to copies 
as well as originals. i s 4 

The custom of jenmis in Malabar of keeping marupats of copies of Kanom 
documents, referred to. 

Where a Kanom document provided for the payment of so much per year with- 
out specifying the date on which the payment was to be made: Held that in the 
absence of a demand, no interest was claimable on the arrears. 


* S.°A, No. 1042 of 1918, z 9th February 1916, 
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Where in a | suit for the recovery of possession on foot of a demise, the ioe 
Appellate Court differing from the Caurt of the Ist Insiance found that the demise 
sued on was genuine and remanded the suit but the order of remand was set aside 
by the High Court on the ground that the disposal not being ona erate point, 
the remand was unauthorised. 

Held, that on the appeal from the revised judgment of the Lower Appellate 
Court, it was competent to the defendant to question the finding as to the genuine- 
ness of the demise sued on, 


Second appeal from the decree of the Court of the Subordi- 
nate Judge of Coimbatore in revised‘ appeal suit No. 649 of 1909 
preferred against the decree of the Court of the District Munsif of 
Palghat in O. S. No. 3229 of 1907. i i 

` C. V. Anantakrishna Aiyar for Appellants. 

A. Nilakanta Aiyar for Respondents. 

The Court delivered the following | 

Judgment :—The plaintitf’s case is that the properties in suit 
belong to his Mana in jenm, that they were'demised by two kanom 
deeds in the year 1840 in favour of two ladies who were members 
of the defendants’ tarwad, and that the defendants have denied 


his jenm title. He sues to recover possession and michavaram , 


on payment of the kanom amount. The defendants pleaded that 
the properties did not belong to his plaintiff's Mana and alleged 
that they were their tarwad properties. They also denied the 
demises sued on. 

The District Munsif held that the demises were not proved. 
and dismissed the suit. On appeal, the Subordinate Judge came 
to the conclusion that “the demises sued upon were true and 


that the plaint lands were held under them,” He reversed the , 


decree of the District Munsif and remanded the suit. An appeal 
was preferred to. the High Court against this order of remand. 
The learned Judges who heard it pointed out that as the District 
Munsif did not dispose of tbe suit on a preliminary point, the 
order of remand was. wrong.. They set aside that order and 
directed the Sub-Judge to re-hear the appeal after calling for find- 
ings on the other issues raised in the case. l 

Findings were' submitted, and'on their receipt the Subordi- 


nate Judge held that the properties belonged in jenm to .the . 


plaintif’s Mana and decreed possession. He also passed a decree 
for the payment of the poruppu and for the value of i wabin, 
This second appeal is against that decree. - 

Mr. Ananthakrishna Aiyar stated frankly at the outset that 
he was not prepared to contest the finding that the. properties 
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originally belong to the plaintiffs’ Mana. He contended that there 
is no legal evidence to support the demises sued on. 


Before dealing with the points argued by the learned vakil, 
it is necessary to dispose of a preliminary objection raised by Mr. 
Nilakanta Aiyar on behalf of the respondents that it is not compe- 
tent to the appellant to object to the finding that the demises were 
legally proved. His contention is that as the Subordinate Judge 
in his order of remand found distinctly in favour of the demises, 
and as that finding was not reversed by the High Court in the 
appeal against his order, the question should not be reopened. 
This argument-proceeds on a misconception of the provision, of 8. 
105; Cl. (2) prevents a party from agitating in the appeal 
against the decree a question which he could have objected to in 
the appeal against the order. The test is not whether a decision 
has been given upon the points raised in the Civil Miscellaneous | 
‘Appeal, but whether the party availed himself of the appropriate 
remedy of appealing against the order. In the present case, there 
was an appeal ‘against the order of remand and that order was 


` reversed, It is difficult to see how the appellant could have com- 


pelled the Court to express-an opinion on a subsidiary point, when 
the order itself was vacated. The right view is to hold thatthe 
decision on the question of the demises was not given in the 
order which has been set aside, but in the final judgment which 
superseded it. The preliminary objection must be overruled. 


The main point for consideration is whether there is 
legal evidence on which the Sub-Judge could’ have based his 
decision in favour of the demises sued on, Mr. Anantha- 
krishna Aiyar contended that Exhibit A has not been properly 
proved, and that there is no other evidence oral or document- 
ary which would justify the finding of the Lower Appellate 
Court. Before dealing with Exhibit A, it is desirable to 
consider whether there is other evidence on which the con- 
clusion of the Sub-Judge can be upheld. Exhibit E is an account 
of the property given as security by one Sankaran Nair who ad- 
mittedly was a member of the defendants’ tarwad. In the bond 
he executed, “property sowing 80 paras of paddy and situated in 
Netumbalam” is described as the jenm of the Kuruvayur Mana. 
Sankaran Nair is described as the kanomdar, It is not alleged 
that the plaintiffs’ Mana had any other property in Netumb.lam. 
Tae amount of the kanom is also given. The note appended to 
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the document shows that the kanom document’ was produced be- 
fore the HeadGumastha of the Taluk Office. Then we have C 
and D which are extracts from the Stamp Register book showing 
that two stamp papers for writing kanom deeds relating to lands 
sowing 40 paras of paddy each were purchaszd in Meenam 1015 
(corresponding ‘to 1840). They were sold to EKuruvayur Manakkal 
Nambudripad, the predecessor in title of the plaintiff. The 
District Munsif who decided the point against the plaintiff did not 
impugn the genuineness of these documents. The description in 
these documents of the ladies to whom the demises were executed as 
belonging to -Thottanchath led him to hold shat the defendants’ 
tarwad was not the demisee. The Subordinate Judge on a care- 
ful examination of the evidence has come to the conclusion that 
the tarwad was known by the names of Kuruvakat and Thottan- 
chath indiscriminately. In this view, he is justified in holding 
that the reference in Exhibits C, Dand E was to the defendants’ 
tarwad. Tere is also Exhibit G the evidence of the plaintiffs’ 
witnesses taken on commission to support the plaintiffs’ case: We 
cannot say that the Subordinate Judge was not entitled to draw 
the inference that the property belonged in jenm to the plaintiffs’ 
Mana and that the defendants’ tarwad held them as kanomdars. 
Where the property is conceded to have belonged originally to 
certain persons and others have been recorded as holding under 
them, very little evidence regarding the actual letting relied upon 
will sufice. The decision of the Bombay Higa Court in Bala v. 
Shiva 1 applies to such classes of cases, The burden of proof is 
shifted to.the defendants to establish their title. Mr. Anantakrishna 
Aiyar relies upon Krishna Pillai v. Rangasami Pilla 2, 
Vasudevan Nambudri v. Krishna Pisharoti 3, and Koman Nair 
v. Kesvan Nambudri + to show that where a particular mortgage 
is sued upon, Courts should not give relief ana mortgage not 
pleaded in- the case. These decisions do nos affect’ the present 
case. Where the title of the plaintiff is admitted and the defend- 


_ ants are shown to have come into possession as mortgagees 


under the plaintiff, Courts will not demand such strict proof of 
the mortgage sued on, as where title is denied and- possession ig 


` not shown to have been under the owners. The facts appearing 


in evidence in this case are enough in the circumstances already 
ménfioned to prove the demises sued on. f 





1. (1902) I L. R. 2T B 271. 2 (1895) I LR., 18 M. 462. 
8. (1903) 13 M. L. J. 274e - ' Æ (1906) 17 M. D. J. 122. 
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There is another ground upon which the decision of the 
Subordinate Judge can be supported. The kanom deeds re'ied 
upon have not been produced. If the plaintiffs’ claim is true, 
the deeds must be in the possession of the defendants. They 
deny the kanom. The plaintiff produces Exhibit A which he 
alleges is a maruput or copy of one of the kanom documents. It 
is not signed; nor has there been any proof of its execution. . It 
purports to be more than 30 years old. The Subordinate Judge 
held it to be genuine. He says that itis customary in Malabar 
for jenmies “to keep maruputs or copies of kanom documents.” 
Mr. Wigram in his book on Malabar law refers to this practice 
In Parameswaran Nambudripad v. Ammunnt Nairi, a 
marupattam is said to be “a copy of the document executed to 
another to be retained by the party executing it”. Exhibit A 
corresponds tothis description. It comes from proper custody. 
It is argued that the presumption asto ancient docurnents 
contained in 8. 90 of the Evidence Act does not apply to copies. 
In Appathura Pattar v. Gopala Panikkar 2, it was stated that the 
presumption suggested in 8.90 and in S. 114 illustration (g) 
does not apply to copies of documents. But in Hav v. Sankaran 
Nair 3, the learned judges were not prepared to follow the earlier 
ruling. It seems to us that if would be unduly narrowing the 
scope of 8, 90 to hold that copies of the documents are not 
within the rule. In the language of illustration (g) to S. 114, a 
presumption arises against the defendants by the non-production 
of the original. See Rajah Kishen Dutt Ram Panday v. 
Narendar Bahadur Singh t, and Ram Prasad v. Raghunandan 
Prasad 5. Under the Evidence Act, where the original 
is not produced, a copy made from the original can be ex- 
hibited to prove the transaction. 8.90 which follows the 
sections relating to proof by secondary evidence refers to 
presumption regarding “any document.” There is nothing in 
its language to restrict its operation to original documents only. 
The rule of law is thus stated in Wigmore on Evidence Vol, III 
S. 2143, (Sub-section 2). “ Where the alleged ancient original is 
lost, and an ancient purporting copy is o-fered, made by a private 
hand, and the purporting maker being unknown or deceased, it ` 
seems to have been Jong accepted that this suces, and that the 





1. (1899) 9M. L. J. 800. 2. (1904) I.. L. n.25 M. 674, 
8. (1907) 21 M. L.J. 981. 4 (1818) L. R. 8 1. A. 85. 
b. (1885) I. L. B.7 A, 788. 


£ 
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apy may be received under the ancient-document rule.” The 
authori y of Lord Eldon and of Chief Baron Gilbert is quoted in 
support of this proposition. In Ishri Prasad Singh v. Lalli Jas 
Kunwar 1, the principle of S. 90 was applied to certified copies. 
We think that the object of the section will be frustrated, if the 


presumption is not extended to copies. Of course, Courts must’ 


scrutinise such copies very carefully’ and should not apply the 
presumption until the conditions required by the secticn are strictly 
conformed to. We do not think that when all the tests are satis- 


fied, the fact that the document affected isacopy and not the 


original should make any difference. We are, therefore, of opinion 
that the Subordinate Judge was right in acting on Exhibit A. In 
this view, his finding on the question of title and on the demises 
sued on must be upheld, 


There are a few subsidiary points to be noticed.. Exhibit A 
relates to 40 paras sowing land. It fixes the purcppad payable to 
the landlord at 5 paras. It was argued that as there is no evidence 
in regard to the puroppad on the other half of the suit properties, 
plaintiff is not entitled to any puroppad in respect of it. In the 
view that we have taken that Exhibit A is acopy of one of the two 
documents of the same date, there is no reason for not holding 


that the same terms were embodied in the other kanom deed as: 


well. We see no reason for differing from the Subordinate Judge 
in this respect. We also agree with him that the defendants are 
entitled to get only the money value of the gold coins as on the 
date of payment. Exhibit E refers to the commutation value in 
rupees, and that indicates that the parties never contemplated the 
return of the coins or the payment of their value at the time of 
the redemption. The Sub-Judge is also right in holding that 
the defendants are only entitled to get a sum of money which 
` would secure to them in perpetuity 20 paras af paddy. The 
contention that the amount must be such as would enable the 
defendants to purchase a jenm right is extravagant. The Sub- 
Judge has rightly held that the defendants were bound to pay the 


enhanced Government revenue. After some conflict of views, it - 


was decided in Kunchu Menon v. Narayanan Ezhutessan 2 that 
the mortgagee in pòssession was chargeable with such payments. 
We think this decision is right. 
The Subordinate Judge has decreed interesi at the rate of 12 
1. (1900) I. L. R. 23 A. 994. 9, (1993) 16 M. È. J. 317. 
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per cent. upon the arrears of rent due to the plaintiff. The claim 
is a stale one and we do not think he was justified in decreeing 
more than 6 percent. See Parasurama Pattar v. Venkatachellam 
Pattar 1, But we think that no interest is payable in this case. 


“The Judicial Committee of the Privy Council pointed out in 


Ganesh Baksh v. Harihar Baksh 2 that where the conditions of 
Act XXXII of 1839 are not to be found, interest by way of 
damages is not awardable under the Contract Act. It is on this 
principle, it was held in Kamalammal v. Peeru Meera Levvat 


-Rowther 3 that where there has been an oral lease, no interest is 


payable on the arrears claimed. Our attention was drawn to an 
unreported judgment of this Court in appeal No. 187 of 1899 
which seems to suggest that if the contract is in writing, interest 
may be decreed. We are unable to follow this decision. Their 
Lordships of the Judicial Committee lay stress upon the clause 
in the Act which says that the claim must be made “by virtue 
of some written instrument payable at a certain time,” 
Sir Francis Maclean and Banerjeé, JJ. construe this clause to 
mean that the date of payment must be definite. See Surja 
Narain Mukhodaphaya v. Pratap Narain Mukhopadhaya 4. 
Exhibit A contains no stipulation for payment of the rent at any 


fixed time. It only provides that the various payments “should 


be given per year”. There is no evidence’in this case that such 
payments were made or claimed at any particular period of the 
year. The object of the Act is to penalise the person who with- 
holds payment when the same js due. That is the reason why 
provision is made for interest running after demand. In the 
present case, there is no period fixed for payment. There has 
been no demand; and there is no stipulation for interest in the 
copy produced. Under these circumstances, we must disallow 
the interest decreed by the Subordinate Judge. Subject to this 
modification, the second appeal is dismissed. Parties will give 
and receive proportionate costs throughout. Six months’ time 
from this date for payment. 


1. (1914) M. W. N- 198. 2. (1904) 1. D. R. 26 A. 299. 
3, : (1897).1. L. R. 20 M. 481. 4, (1899) I. L. R. 26 G. 955. 
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IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


Sankaravelu Pillai, minor by his adoptive Appellant * (Plaintiff) 
mother and next friend Karuppayee 
Ammal. 
v 


Muthusawmi Pillai ... Respondent (Defendant). 


Hindu Law— Widow — Compromise— Constructivic—'‘ Absolute rights for 
food and clothing **—Nature of properly taken —Registration Act S, 17. 49 —Decree 
~~I neor poration of ter ms of compromise though notin operative paré of decree. 


Where, in a suit brought by the plaintiff's adoptive futher to declare a certain 
alienation purporting to be on behalf of his minor daughter-in-law was invalid, a 
compromise was arrived at by which the defendant, his daughter-in-law who had 
claimed half under an award was given a th of the properties “with abso- 
‘lute rights ” towards her food and clothing charges and the plaintiffs father the 
remaindar and neither was to have any right nor interess in the property allotted 
to the other. 


Held, that upon a propsr construction of the compromise, the daugh ter-in- 
law took an absolute estate in the properties allotted to her. 


Held also that the compromise did not require registration, the court having 


sanctioned the compromise on behalf of the minor defendant (daughter-in-law) and. 


practically incorporated the terms of the compromise in the decrea though the oper- 
ative part of the decree only purported to dismiss the suit.. 

Second appeal against the decree of the Court of the 
Temporary Subordinate Judge of Ramnad as Madura in A. S. 
No. 513 of 1913, preferred against the d:cree of the Court of the 
District Munsif of Satur in O. 8. No. 269 of 1912. 


Plaintiff as the adopted son of one Kuppayandia Pillai sought. 


to recover plaint property as having been set apart for the main- 
tenance of Meenakshi (wife of his predeceased son) and as having 
been alienated by her to defendant The defendant contended that 
the plaint property had been given to Meenakshi absolutely as per 
terms of the compromise in O. 8.429 of 1904 between K and M and 
that he had purchased the same. The Districts Munsif found that 
the rajinamak was inadmissible in evidence and that Meenakshi 
had obtained plaint property merely: for being enjoyed by her 
during her lifetime and gave a decree for plaintiff. On appeal 
the Subordinate Judge held that the rajinamah was inadmissible 
and that Meenakshi got an absolute estate for the property com- 
prised under it and dismissed the plaintifs suit, Plaintif appeals. 


The material portion of the document Ex. II is given below. 
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“ We have effected a compromise between us in the following 
terms :— kk : 

The plaintiff (uppayandia Pillai) shall enjoy with all absolute 
rights # of the properties specified in the plaint schedule as well 
as in the schedule hereof, together with # part of the right to the 
water of the 4rd share of the well. The lst defendant (Meenakshi) 
has no right, interest or claim of any sort in respect of the same, 
The remaining + share of the properties as well as + share of the 
right to the water of the 4 share of the well shall be enjoyed with 
all absolute rights by the lst defendant towards her food and 
clothing charges. And the plaintiff has no right, interest or 
claim whatever thereto * * * 

The 1st defendant has no right, interest or claim in respect 
of either the movable properties in the possession of the plaintiff 


‘or in the properties which have been sold by the plaintilf to 


Udayar Thevan or in the other immovable properties belonging 
to plaintiff, such as house, etc, * * * 

Of the alienations made by the plaintiff in respect of the 
schedule properties, those which relafe to the jth share ofthe- 
properties left in favour of the lst defendant should be satisfied 
and redeemed for her by plaintiff * * + 

Until the said encumbrance are thus discharged severally by 
them, they should not subject their share of the properties to any 
further encumbrances. If they do so, they shall be answerable 
to each other and liable to be proceeded against in civil or 
criminal courts for their breach of trust.” 

K. V. Krishnasawmi Avyar for Appellant. 


T. M. Krishnswami Atyar for A. Krishnasawmi Aiyar for 
Respondent. 


The Court delivered the following 


Judgments :—Tyabji, J.:—Two main questions arise for 
decision in this appeal in which the-rights of the parties under 
Ex. IL have to be determined. 

The first question is whether Ex. II required registration, or 
whether if can be adduced in evidence and can affect immov- 
able property notwithstanding that it has not been registered. 
This question depends :primarily upon the effect of Ss. 17 
and 49 of the Indian Registration Act. Section 17 provides in 
the first instance that the documents mentioned thereinafter 
shall be registered, if the property to which they relate is, situated 
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in certain districts. Then certain classes of documents are 
mentioned which ars all such as operate to craate, declare, assign, 
limit or extinguish any right, title or interest in immovable 
property, and include gifts and leases. The sacond sub-section of 
S. 17 excepts twelve kinds of documents which need not be 
registered, though it might otherwise have bzen considered that 
clauses (b) and (c) of sub-section (1) covered them in other words 
that they are documents of the classes mentionad above. Amongst 
the excepted class of documents is mentioned, “any decree or 
order of a court or any award,” 

S, 49 provides inter alia that no document required by S. 17 
to be registered shall affect any immovable property comprised 
therein unless it has been registered. 

The first argument of the appslldnt is that Ex. II a non- 
testamentary instrument purporting to create an interest in real 
property and ought therefore to be registered under 8.- 17, 
unless it is a decree or order of the Court, and that it is not 
a decree or order. Mi 

On this question, there are two short dicta of the Privy 
Council to which it is necessary to refer. The first of them 


occurs in Bindesri Naik v. Ganga Saran Sahu t. Their Lordships. 


there stated that “they were satisfied that the provisions of 8. 17 
of the Act did not apply to proper judicial proceedings, whether 
consisting of pleadings filed by the parties, oz of orders made by 
the Court.” Then in Pranal Anni v. Lakshmi Anni 2 they state 
“the razinamah was not registered in accordance with the Act 
of 1877; ‘but the objection founded upon its non-registration, does 
not, in their Lordships’ opinion apply to its stipulations ‘and 
provisions in so far as these were incorporased with, and given 
effect to by, the order made upon it by the Subordinate Judge in 
the suit of 1885. The razinamah, in so far as it was submitted 
to, and was acted upon judicially by the learned Judge, was in 
itself a step of judicial procedure not requiring registration ; and 
any order, pronounced in terms af it constituted res judicata, bind- 
ing upon both the parties to this appeal, who gave their consent 
to it.” It seems to me that when these two passages in their 
Lordships’ Judgments are read together—and it is significant that 
Lord Watson delivered the opinion of the Privy Council in each 
cise—the principle upon which their Lordshins proceeded appears 
1. (1897) I. L. Be 20 A. 171, ` 2. (1889) LL.B, 22 IF. 508 s.¢. 9 MLL. 147, 
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to be that, inasmuch as under’ the law as regards registration 
read together with the law relating to- res judicata orders’-and 
decrees of the Court do not require to be registered, all such other 
judicial proceedings also as are necessary to be referred to in order 
to determine what it is that has become res judicata—all such other 
judicial proceedings also are excepted from the provisions of the 
Indian Registration Act: unless this were the case the law relat- 


ing to res judicata would be subject to the proceedings of the | 


court being registered, which it is clear could not have been the 
intention of the legislature. There are two decisions of this court 
bearing upon the point under consideration apparently conflicting 
with each other, Natesa Chetti v. Vengu Nachiar 1 and Chela- 
manna v. Rama Rao 2. It seems to me that it is unnecessary for 
us in the present case to determine the question on which the 
conflict of cpinion arises. For taking the view of the Privy 
Council to be as I understand it, in the present case, it séems to 


- me that the compromise between the parties must be taken to 


have been incorporated in the decree of the Court, Ex. V, which 
refers in terms to the compromise, Bx. II, purports to sanction it 
on behalf of the minor. It is true that the ultimate, operative 
part of the decree purports to be merely that the suit shall be 
dismissed, yet read as a whole it seems to me to be clear that the 
decree incorporates the terins of the compromise, I feel there- 
fore no hesitation in arriving at the conclusion that the Lower 
Appellate Court was right in the conclusion at which it arrived 
that Ex, II can be adduced in evidence and can be read as part 
of the decree Ex ‚V so as to affect the immovable property 
comprised therein notwithstanding that ithas not been registered. 

Icome tothe second point which was argued before us, 
namely, that on the true construction of Ex. II the 1st defendant 
therein referred to, acquired only a limited or a widow’s estate in 
the property mentioned. We had recently to consider in 5, A. 
No. 2859 of 1913 the etfect of the decisions of the Privy Council 
and of the courts of India which lay down that the ordinary inten- 
tion of a Hindu in making a transfer of property toa Hindu 
woman ought to be taken into consideration when the deed of 


‘transfer is to be construed, and that the presumption in the _ 


absence of something clear to show the contrary is that only a 
limited estate is granted; the presumption may be rebutted by 


words showing that unrestricted power to alienate was given or 
“4, (1909) I. L. R: 88 M. 103, -a (191]) L L R, 86 M. 46, 
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that the estate was to be heritable by the heirs of the woman and 
not to revert to the heirs of the grantor of the interest. I pointed 
_ out in that appeal that this rule, must be taken to be an exception 
to the general law laid down in 8.8 of the Transfer of 
Property Act and S, 82 of the, Indian Suecession Act, and 
though I was myself inclined in’that case to take -the view that 
the full rights were given to the donee under.the instrument, I 
felt pressed by the fact that both the lower Courts had decided to 
the contrary effect and that. my voed brother agreed with the 
view taken by them. 


In the result I thought that it was not a case in which it 


was incumbent upon me to give effect to my own inclination, “I 
therefore agreed to the dismissal of that appeal. 


‘In the present case the circumstances seem to me.to be 
materially different. We have the fact, first of all, that Ex. IL was 
a compromise in the course of a litigation brought about, as 
is clear from the facts mentioned to us by the widow for 
the express purpose of asserting an absoluse right to the 
property which was the subject matter of O. S. No, 429 of 
1904. Secondly the plaintiff, it is ‘stated in Ex. II, has no right, 
interest or claim whatever in the property alloted to the widow ; 
on the other hand there is, no doubt, a reference to the fact that 
the absolute rights given under Ex. II to the widow are “ towards 
her food and clothing charges.” Thirdly the property that. is 
given to the widow is only a fourth of what she claimed and it is 
a part of the appellant’s case that this one-foarth would be far in 
excess of what she would have been entitled to get if it were 


intended merely to take the place of her maintenance. On these ` 


facts it seems to ine that it is S. 8 of the Transfer of Property Act 
rather than the presumption of what a Hindu would ordinarily 
do when he purports to transfer of his own free will property to 
a Hindu woman, that should govern the construction of. this 
document. It seems to me that there is nothing to show that 
the dominant factor was the desire or the intention of the 
transferor to give only such an interest in the property as he 
would of his own free will like to give. The. parties were at 
arm’s length. A claim was put forward to the absolute title to 
the whole of the property and that claim was compromised by 
giving to the claimant one-fourth of the properiy. It seems to 


me therefore that there is no room for the presumption being | 
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drawn that that one-fourth of the property must have been given 
ou the terms on which it would have been given had it been a free 
gift. It seems to me that as a consequence Ex. II must be given 
effect to as an absolute transfer of the -property in accordance 
with the decision under appeal. 

I would therefore dismiss the appeal with costs. 

Ayling, J. :—I entirely concur with my learned brother in 
holding that the razinamah, Exhibit IT, does not require registration 
to render, it admissible in evidence or operative as a transfer of 
the suit property to Minakshi. 

As regards its correct interpretation, Iam not free from 
doubt; but as my learned brother is clearly of opinion that the 
construction adopted by the Lower Appellate Court is correct, I 
aim not prepared to differ from him on this point. 

The second appeal is dismissed with costs, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 
Keepilacheri Parkum Cheepothi Appellants * (Plaintiffs) 
Ammad and others. É 
v. 
Vannathankandiyil Ambalathan Respondents (Defendants 1,2, 
Kandi Ayissa, minor by 4, and 3rd Defendants 


guardian the 2nd Respondent, L. R.) 
Practice— Appellate Side Rules of Practice, Rule 105—Dismissal for not print- 
ing not ulira vires. 
Rule 105 of the Appellate Side Rules of Practice providing that an appeal shal! 
be liable to be dismissed 1f papers are not printed is not ultra vires of the High Court, 


Second Appeal against the decree of the Court of the Tempo- 
rary Subordinate Judge of Tellicherry in A. S. No, 666 of 1911, 
preferred against the decree of the Court of the District Munsif of 
Nadapuram in O. S. No. 593 of 1910. 

B. Narasimha Rao and T. K. Govinda Aiyar for Appellants. 

T. R. Ramachandra Aiyar for Respondents. 

The Court delivered the following | ; 

Judgment :—Ayling, J.— This Second Appeal comes before us 
for orders with reference to Rule 105 of the Appellate Side Rules. 
The appellants admittedly failed te make the necessary deposit for 
printing papers as required by the rules within the time allowed ; 
and in our order on ©. M. P. No. 2329 of 1915 we have declined 

* 3. A, No, 1009 of 1914. 24th September 1915, 





a 


PART xxi] THE MADRAS LAW JOURNAL REPORTS. . 785 


to extend the time. Under the rule, the appeal is therefore 
liable to be dismissed. | 

It has however been argued that the latter part of the rule 
‘itself (Rule 105) is ultra vives. The rule runs thus: 

“The Appeal shall be liable to be dismissed for default of 
prosecution if any of the papers mentioned in this rule have not 
been printed. owing to the appellant's failure to make the necessary 
deposit therefor.” f - 

The rule as it stands has been in force since 1905 and has 
frequently been enforced by dismissal of appeals: Even in 1905 
ib was-in no sense a novel provision. A similar penal clause is 
found in the rules as far back as 1879, though it is omitted or 


modified in the rules as reissued between 1900 and 1905. No- 


authority whatever has been quoted in support of the “contention 
that it is ultra vires, and so far as I am aware its validity has 
never hitherto been questioned. 

It is in my opinion undoubtedly covered by Section 37 of 
the Letters Patent which gives this court power “ to make rules 
and orders for the purpose of regulating all proceedings in Civil 
cases which may be brought before the said High Court.” 

Our attention was drawn to the proviso which enacts that in 
making such rules and orders the High Court shall be guided as far 
as possible’ by the provisions of the Code by limiting the right of 
appeal conferred by 8. 100 of the Code of Civil Procedure and 
1 donot think there is much force in the contention that it is at 
variance with the provisions of O. 41, (reproducing S, 541 et seg 
of the old code) as to the manner of disposal-of an appeal. 
There seems to be no reason why an order of dismissal for 
infringement of this rule should not be covered by either 
R. 11 (1) or BR. 16 of O. 41 of the Civil Procedure Code. 
Which of these would be applicable would depend on the 
procedure followed by the Appellate Court prior to the time of 
default, In the present case notice has issued under Rules 13 and 
14, respondents have been served, and appearance has been filed 
for two of them (Respondents 3 and 4). The appeal has not been 
posted under Rule 12 for disposal on its merits, appellant having 
made default in payment of printing charges whiles respondent 
“ was being served with notice. Rule 16 would therefore appear to 
be applicable. But under either rule the dismissal would appear 
to be legal, Hach gives appellant a vight to be heard “ in 
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support of the appeal’; but where the appeal is liable .to be 
dismissed on a preliminary ground, he cannot demand a hearing 
onthe merits of the appeal. ~ 

The penal proviso in the rule under consideration appears to _ 
be substantially identical with that embodied in the Rules of the 
Calcutta High Court, Part II Chapter VIII Rule 17 and Chapter 
IK Rule 5. The former clause (Rule 17) was the subject of 
consideration in two cases (Ram-Hari Sahu v. Madan Mohan 
Mitter } and Fatimunnissa v. Deoki Pershad 2, The immediate 
question was the nature of the remedy available toan appellant, 
whose appeal had been dismissed for default: but it is to be 
observed that throughout the argument in each case no doubt 
appears to have been felt as to the validity of the rule. 

In my opinion Rule 105 is not ultra vires. I would direct 
the dismissal of the appeal with costs. 

Tyabji, J. :—I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Spencer and Mr. Justice Coutts 
Trotter. o | 
5, M. Venkatarama Aiyar ... Appellant * (Plaintiff) 

v. ; 
Rajagopala Iyer (dead) and others ... Respondents (Defendants 
: 1 to 5 and L. Rs. of the 
deceased 2nd and Ist 
Respondents). 
Pleadings—Disnvissal of a suit on, not warranted except in very clear cases. 


The practice of dismissing a suit on the pleadings alone, is highly to be depre- 
cated, and ought not to resorted to except in absolutely clear cases. 


Second appeal against the decree and judgment dated 7th day 
of October 1912 of the District Court of Tanjore in A, S. No. 39 
of 1910 preferred against the decree of the Court of the Subordi- 
nate Judge of Kumbakonum in O.'8. No. 68 of 1909. 

The plaintiff sued his 5 brothers for contribution for 
Rs. 4,000 under the following circumstances as set out in his 
plaint :—The plaintiff bécame divided from his 5 brothers in 1904 
under an oral arrangement of partition by which all the family 
properties were divided into six shares, plaintiff taking certain 
specific properties as for his one-sixth share, and each of the six 


“8. A, 400 of 1918. 16th September 1916. . 
1. (1895) I. L. R. 23 C. 389. 2. (1898) T. L. R. 24 C. 850. (F. B) ` ` 
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brothers agreeing to discharge th of the debts due-by the family 


(simple and mortgage debts) without allocating any particular 
debt to any of the brothers as the property allotted to one or - 


two brothers had each to bear more than a sixth share, of the 
family debts. Plaintiff further alleged that it was also then 
agreed that if any one of the brothers paid or had to pay more 
than a sixth share of the debts he should be recouped the same by 
the other brothers. Plaintiff alleged that he was allotted at the 
partition certain lands which were burdened with a mortgage for 
Rs, 11,000, that after his paying his one-sixth viz., Rs. 5,000, to 
other creditors of the family he paid Rs. 4,000 to the mort- 
gagee of the lands that fell to his share, that he was, therefore, 
entitled to be reimbursed that amount of Rs. 4,000, by his bro- 
thers. The plea of the defendants was (a) that there was” no 
such oral arrangement of partition, (b) that” plaintiff was first 


bound to,pay only the mortgage debt due on the lands allotted. 


to him, (0) that whatever he paid to others before paying the 
mortgage amount was voluntary, (d) that the suit was virtually 
to recover the amount paid voluntarily. and (e) that the recovery 
of the amount paid to others was barred by limitation as having 
been paid more than three years before suit. 

Without taking any evidence in the case as to the correctness 
or otherwise of the contentions on each side and without giving 
any decision on plea (a) stated above, both the Lower Courts up- 
held the pleas (b) (c) (d) and (e) and dismissed the suit as dis- 
closing no cause of action. The Appellate Court further stated 


in its judgment that the suit was based upon a written arrange- _ 


ment of partition. “Plaintiff preferred this second appeal. 

N. Rajagopalachariar for Appellant. 

T. R. Ramachandra Aiyar for Respondents. 

The Court delivered the following 

Judgment :—The learned District Judge KENA to decide 
this case after consideration of the terms of the partition deed. No 
such deed is even alleged ever to have existed. The plaint dis- 
closes a possible cause of action under either S. 69 or S. 43 of 
the Contract Act. The practice of non-suiting Plaintiffs i in other 
than absolutely plain cases is to be deprecated. The art of plead- 
ing in this country has not reached the point at which it is-safe 
to assume that the pleader gives the éxact effect of the contract 
pleaded and where the line of distinction between the actionable 
and the non-actionable was a line one, as in this case, the only 
104 
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proper course was to hear the evidence and examine the docu- 
ments. This is doubly important, where the pleading is apply- 
ing the vernacular to complex legal.conceptions and relations. It 


is most regrettable that the Subordinate Judge should have. suggest- . 


ed that the plaintiff was officious, in depriving the defendants of 
an opportunity of evading the payment of their legal and just debts. 
The judgments below must be set aside, and the case sent 
back for trial-de-novo. 
Costs in all 3 courts will abide the result of the new trial. ` 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. J ustice Spencer and Mr. Justice Phillips. 
Kalianji Singji Bhai, sole partner Appellant * (Counter-Peti- 


of the firm of Raysee Amerchand j tioner). 
v. i . 
“The Bank of Madras. _ Respondent (Petitioner). 


Provincial Insolvency Act S. 4—Act of Insolvency by agent—Service of notice 
on agent,—Sufficiency of —Rule 21 cl. (3) under S. 51—S. 16, Scope of —Relation 
back—Confined to dealings with property—No Termination of agency. 

_ The appellant was the sole partner of a firm carrying on money-lending business 
at Calicut with the head office at Bombay. “The ‘local agent gave notice that the 
firm had stopped payment at Bombay on which one of the creditors applied in Oali- 
cut that the appellant might be declared an insolvent. The appellant was declared 
an insolvent after serving notice on the local agent who appeared and objected to 
his principal being so declared. 

Held, that having regard to 8. 4 Explanation, of the Proyinoial Insolvency Act 
the appellant could be declared an insolyent on the act of insolvency committed 
by the agent and that service on the agent was sufficient service, 

The rule enacted in S. 16 of the “Provincial Insolvency Act that the order of 
adjudication relates back to the date of the presentation of the petition affects only 
dealings with property and has not the effect of terminating the agency as on that 
date. i ' 

Appeal against order of the District Court of South Malabar 
in Insolvency Petition No. 7 of 1912. . 

This appeal came on for hearing on Friday, Monday 4nd 
Tuesday, the 18th; 16th and 17th days of November 1914 before 
Mr. Justice Oldfield and Mr. Justice Tyabji. 

E. R. Subramania Sastri for Appellant. 

D. Chamier for Respondent. 

The Court made the following 

ORDER ::—The circumstances in which the learned District 


Judge held that notice had been’ duly served on the debtor under 
* A. A.O. No, 62 of 1914, R 14th September 1915. 


ae 
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Section 12 of; Provincial Insolvency Act are-not clear. We must 
therefore call for a finding. on the issues : —, oe 


-1, What notices. were served on the “debtor directly or on` 


_ his agent Visram. 

2. What attempts to serve the former were made by 
registered letter or otherwise? :'and was-Rule XXI (3) of the 
Rules framed under the Act complied with? 

3. Was it found imipossible to serve the debtor direct ? If so 
what were the circumstances in which a valid: service was effected 
on Visram ? ERREG 


[In compliance with the above order; u District J iget of 
South Malabar submitted his findings as below : = 

On issue (1) that no-Adfice was served: on. the debtor direct- 
ly ; that copy of the notice: was. affixed tor the outer door of the 
dwelling house of Hirji Vistar as he was unwilling to sign and 
accept the notice. On issue (2), that an : attempt was made to 
serve the-debtor by the petitioners’-Vakil by “sending a registered 
* letter accompained by a copy of the petition and that there was 
no compliance with Rule XXI (3) of the rules framed under the 
Act. On issue (3) that it was impossible: to serve the debtor 
direct, that the Muktiarnama given to Visram gave him sufficient 
- authority to represent the dahi and service ‘effected on Visram 
was valid. = z 


K. R. Subramanya Sastri fòr Alies 

D. Chamier instructed by David POUE ic and Morey for 
Respondents, - | 

The Court delivered the following 

Judgment :—The appellant is the sole’ partner of the firm of 
Raysee Amerchand carrying on a money-lending business at Calicut 
with a head office at Bombay: On December 3rd 1912 the Agent of 
the Bank of Madras, the respondent in the case, presented a petition 
to the District Judge to adjudicate the appellant insolvent and to ap- 
point an ad interim Receiver. On December 6th a notice signed by 
the Sheristadar of the District Court (by order) went to the local 
agent to inform him that a petition. todeclare the appellant insolvent 
was posted for January 21st and that he might appear and show 
cause against-ite The agent Visram Sait “refused to receive the 
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“Kahanji notice on the ground ‘that his master should be. made a party,” and 
Singji eed it was served on him by affixture. On December 7th a notice of, 
The’ Bank of thé hearing together with:a copy of the petition was sent by the 

Madia: respondent’s pleader through registered post to the appellant at 

Mandavi in Cutch where he was thought to be residing but it was 

returned to the sendet as the addressee had “Left, Particulars not 

known.” At the hearing on January 21st notice was ordered by 
the Court to go to the principal-debtor for March 11th, but ad- 
mittedly no.further attempt was made to serve a notice of the 
date of hearing on the debtor in person as-it was found impossible. 
to do so. On March 11th the notice given to the local agent was 
declared by the Court to be sufficient, and on the same date the 
said agent filed in Court a counter-petition on behalf of the appel- 

` lant describing himself as his muktiar. The proceedings were fully 
contested and ended on December 19th, 1913, in an adjudication ` 
of the debtor under Section 16 of the Provincial Insolvency Act 
as insolvent. 

A number of ébjections have been raised to the Ga iane of 
the service of the notice, on the agent and our attention has been 
called to the fact that . the agent did, from the | first object to 
receiving notice for his principal. | 

These objections may be briefly answered by a reference to 
the provisions of the’ Provincial Insolvency, Act and the rules 
framed under the authority of section 51. Section 12 (3) provides. 
that.in cases where the petition is by the creditors notice -of the 


date for hearing shall after admission of the petition be served |. 


i on, the debtor,. in manner provided for.service of summons, 
Section 47 directs that Courts of. Insolvency shall, subject to the 
provisions of this act follow the procedure followed in regard to 
Original Civil Suits. Order 5, Rule 12 of the Civil Procedure ° 
Code declares, that wherever it is practicable, service shall be 
made on the.defendant in person, unless he has an agent em- 
powered to-accept service, in which case service on such agent - 
shall be sufficient, Rule 13 allows service to be made on any 
agent who at the‘time personally carries on business: or work for 
a person who does not reside within the Court's jurisdiction, in 
any suit relating to ‘business or work. O. 3 R. 3 (1) makes service 
on “a recognised agent as effectual as if it was on the party in 
person unless the Court directs otherwise, ` A recognised agent 
jncludes a person holding 4 power of attorney authorising him to 


4 
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aké and do such appearances, applications and acts on behalf of 
such parties (Order 3, Rule 2). Exhibit J, the power of attorney 
held by Visram Sait from the appellant authorizes him ‘to defend 
all suits, appeals and actions’ in the Courts. of this Presidency to 
which the appellant may be a party and ‘generally to act for him 
and to do all things and acts that may be necessary and that the 
agent may think fit for the complete discharge of his business 


Kalianji 
Singji ‘Bhai, 


The Bank of 
Madras, 


effectually, completely and to his benefit” Thus there can . 


be no question that there was a valid service under Civil Procedure 
Code on the appellant’s agent, and that the Court declared it to 
be sufficient. i 


Turning to the rules framed by the High Court under $. 51. 


of the Insolvency Act, we find that Clause 3 of Rule 21 provides 
that notice of the date of hearing-of an insolvency petition, if the 


petition is by the debtor, be sent by.the Court by registered post 


to all creditors and if the petition is by a creditor, shall be sent 
to the debtor, not less than fourteen days before the date of 
hearing. Notice was not sent to the debtor in this case by the 
Gourt through registered post, although the Bank’s vakil attempt- 
ed vainly, as already mentioned, to communicate a notice anda 


copy of the petition to appellant in a registered letter. As we - 


read the rules, however, the sending of a notice by registered post is- 
chiefly intended to ‘provide for the information to be given to 
creditors on a petition by debtor and to particularize the words ‘such 
other manner as may be prescribed’ in S. 12, clause (2). We are not 
aware of any practice of sending notices of the hearing to debtors 
through the post in the first instatice upon a creditors’ petitions: 
Notice to debtors is otherwise provided for by. Rule 5, clause (2) and 
by the Rules under the Civil Procedure Code. Ifa debtor gets notice 
of the hearing served on his authorizedagent liks a summons, he 
cannot reasonably complain that he did not also receive a similar 
notice from the Court through the post and his objection might 
be answered by a reference to section 99 Civil Procedure Code. 
Rule V, Clause 2 of these rules directs that a copy of an insolvency 
petition presented, by a creditor shall be served together with the, 
notice of the date for hearing ‘an the debtor or upon the person 


upon whom the Court orders notice to. be served.’ Ib is not re-. 


quired that such an order should be i in writing. In this case the 
notice was addressed to the agent and was signed by the. District 
Court Sheristadar (by order). It was served under Order 5, 
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_Kalisnji, Rule 17, Civil Procedure Code, more than 14 days before the 
Singji Bhgi _ hearing on January 21st. Presumably this was a good ‘notice to 
Tie Deny of the agent and as the agent appeared and filed’ a counter-petition 

*“. on March 11th in which he did not raise any objection to the man- 
ner or time of service, he must be deemed to have waived any 
objection that he might have had to any supposed irregularities 
in the giving of notice: | 

So much for the question of notice. More substantial 
objections have beén rhised to the capacity in law of an agent to 
represent a debtor in insolvency proceedings, and to the capacity of 
a,debter to be adjudicated insolvent upon an act of insolvency 
committed by his agent. It is argued that as orders of adjudication `’ 
relate back to and take effect from the date of the presentation of 
the, petition on which they are made [Vide Section 16, Clause (1)], 
and as the agency of Visram Sait terminated under Section 201 of 
the Contract Act by his principal being adjudicated an insolvent: 
therefore the agency must be taken to have ceased on the presenta- 
tion of the petition, and that by the appointment on December 
3rd of a Receiver, in whom the property of the debtor vested, the 
business of the firm could no longer be carried on by the agent 

. and ipso facto his power of attorney became void. But it is 

evident from a reading of the whole of this section from clauses 
2 to 6 that they all deal with the property of the insolvent, This 
was made clear in the case of In re Pollitt 1, where in treating 
of the corresponding Section of the English. Bankruptcy. Act, 
Lord Esher observed, “The result of the relation back is that 
all the subsequent -dealings with the debtor's property must be 
„treated as if the bankruptcy. had taken place at the moment 
when the act of bankruptcy was committed”. The agent’s power 
of attorney in this case empowered him to do other acts 
besides carrying on the trade and dealing with his property and 
one of those acts must be taken to be to stave of bankruptcy 
orders against the firm. 

As regards the jurisdiction of the Courts to adjudicate persons 
insolvent upon acts of insolvency comunitted by their agents, there 
appears to bêra difference in the law as it stands in England and 
in India. i l 

In Ez-parte Blain 2 it was held that an act of bankruptcy 
must be a personal act or default and could not be committed 

1. (1898) 1 Q. B. 465. : 2,” (1879) 12 Ch. D. 529, ` 
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through an agent, This principle - was: followed in Cooke v. 
Charles A: Vogeler - Co,1 another case: of .a “foreigner :domi- 
ciled and resident abroad having business in England, but in both 


of these decisions it was conceded that if the law had been different 


the Courts would. have had to take a different view." 

In India it has been expressly enacted as an explanation to 
S. 4 of the’ Provincial Insolvency Act that for the purposes of 
that section which deals-with acts of insolvency committed . by a 
debtor, the act of an agent may ‘be the act of the ‘principal. It 
was accordingly held in In the matter of Brij Mohan Dobay 2 that 
the departure of an agent from the place of business did constitute 
an act of insolvency‘on the part:of the principal. 

In this case if the fact that the firm at Bombay of which 
appellant was -partner had suspended payment, of which Mr. Lamb 
states that the agent gave him notice, be taken as ‘the'act of in- 
solvency giving rise to these proceedings, there is no need to 
consider the éffect of the agent’s act as agent, as the suspension 
of payment at Bombay was the act of the principal, but if the 
suspension of payment by the branch at Calicut and the inability 
of the agent: there to meet his bills in Calicut to which Mr. Deane 
has testified; be taken into account, then we have no hesitation 


in applying 'S. 4 of the Act and in holding that the order of. 


adjudication based on. such an act: of insolvency was a prefectly 
valid order. ` We agree in holding that an act of insolvency has 
been proved. We dismiss ‘the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` [FULL BENCH]. 
Presenti—Sir John Edward Power Wallis, Kt., Chief Justice, 
Mr. Justice Ayling and Mr. Justice Sadasiva Aiyar. 
Soundararajam, minor, by his mother Appellant * wan 
and next friend Kannammal 
v. 
T. R. M. A. R. R. Arunachalam ‘carats (Defendants ). 
Chetiy (died) and others. . vf f 


Hindu Law—Illegitimate son of Sudra—By continuously and exclusively kept 


concubine-—Dancing girl and prostitute—Rizht to succeed to joint family property. 

The illegitimate son of a Nattukotiai Chetti by a woman kept continuously 
and exolusively by him who was a dancing girl and following the profession of æ 
prostitute’ before she came into his kesping, is entitled to succeed. 


* A. No. 740f 1911. 23rd March 1915. 
1. (1901) A. ©. 102. °. 2. (1897) 2 0, W, N.306, 
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Appeal in forma pauperis against the decree of the Court of 
the Temporary Subordinate Judge of Ramnad i in Q.. ‘Ss. No. 59 
of 1910. 

The appeal came on for hearing keto the Chief J Gates. 
and Seshagiri Aiyar, J. in the first instance on 30th November and. 
ist December 1914, s 

[The facts are fully set forth in the order ‘of salere 

_ K. N. Aiyah Aiyar for the Appellant: - r 
B. Sitarama Rao for Respondents. cone 
The Court made the following 

ORDER OF REFERENCE TO'A FULL BENCH :— 

The Chief Justice:—The plaintiff in this suit as the illegitimate 
son by a dancing woman of the late Ramasawmi . Chettiar, a 
Nattukottai Chetty, seeks to recover a one-third share of the joint 
family properties as against the legitimate son, the lst; defendant 
who would otherwise take the whole by survivorship., The Subordi- 
nate Judge found that the paternity of the plaintiff» ‘was not proved 
and dismissed the suit. We are unable to agree with this con: 
clusion. 

The deceased as found by the Subordinate J. udge appears to l 
have become acquainted with the plaintiff’s mother in 1900 when 
she had for some years been carrying on the profession of a dancing 
girl anda prostitute. He set her up in a house at Srirangam 
near Trichinopoly where he ‘carried on business, and lived with: 
her there for some years. Shortly before the plaintiff's. birth 
early in 1903 he was ‘imprisoned for fraud, and the correspondence 
shows that he regarded the child about to be born as his and that 
subsequently he recognised it as such, The correspondence also 
shows that his legitimate son, the Ist defendant used to live in the 
Rouse with his approval. In 1905, when the. plaintiff was a little 
over two years old, the deceased refused any longer to maintain 
him and his mother, who petitioned the Assistant ist Class 
Magistrate on his behalf for maintenance in Exhibit III. The 
order of the Assistant 1st Class Magistrate, which was rejected by 
the Subordinate J udge, but, admitted by us as. evidence of the 
‘conduct of the deceased, with reference to this’ claim, shows he 
made no serious ‘attempt to contest the petition or show grounds 
for doubting his paternity, and in these circumstances very little 
weight attaches to the fresh evidence as to the conduct of the 
plaintiff's mother prior to his birth which has now been put for- 
ward for the first time, Further, that evidence in itself is of 8 
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very worthless kind, and is niore than counterbalanced by the 
letters of the deceased which show that he was at one time much 
attached to the plaintiff and recognised him as his son. The 
question then arises whether the plaintiff as the son of the deceased 
by a woman of the position and antecedents of his mother is 
entitled to claim a share of the joint family property as the illegiti- 
mate son of the deceased. It must now be taken as settled that 
the illegitimate children of the higher castes are not entitled to 
inherit, Bhaiya Sher Bahadur v. Baiya Canga Bakhsh Singh |, 
but it is otherwise with Sudras. All the Courts recognise that 
the son of a Sudra by a dasi is entitled to inherit. Manu (IX, 
179) and Yajnavalkya (II. 133) mention nct only a dasi but also 
the wife.of a dasa or slave, and the Dayabhaga adds “‘or other 
unmarried woman” which was pointed out in Padala Krishna 
Rao v. Padala Kumarajamma 2? may merely mean not married 
to the father of the child. As pointed owt in Krishnayyan v. 
Muttusami 3 the words “ or other unmarried woman” do not 
occur in the Mitakshara or other commentators of the South. 
The Mitakshara merely speaks of a son begotten bya Sudra on 
a dasi. Ina recentcase in Chatturbhuj Patnaik v. Krishna 
Chandra Patnaik *, Mookerjee and Beacacroft, JJ., have given 
good reasons for doubting the correctness of the Calcutta decision 
that under the Dayabhaga this must be read as meaning a woman 
in the position of aslave, and have refused to follow these 
decisions ina case arising: under the Mitakshira, agreeing in 
this with our own and the other High Courts. In this Court 
it is also well settled that the son must be born of a continuous 
concubine, and- also that he must not be the issue of a con- 
nection that is incestuous and adulterous, (N. Krishnamma v. N. 
‘Papa 5) though the latter condition is said to be disregarded in 
Bombay, Rahi and others v. Govinda Valad Taja®. The ques- 
tion then is, are there any further restrictims ? In Krishnayyan 
v, Muttusami-8 it is said that the reason of the rule is that dasi’s 
son succeeded not as a slave but as the son of one who was in the 
position of a substitute for a wife though not legally married. It 
is not clear that this meant more than -thas she must have been 
a continuous concubine, but it is now suggested very largely on the 
authority of this passage that she must: have been dahad, to 





1. (19138) L. R. 41. I. A. 1:96 ALLJ, 291. 9. (1912) 151. O. 340. 
"3, (1888) I L.R.T M. 497 at ill. ` 4. (1918) 17 C. W.N. 442, 
5. (1868) £M: H. ©, Re 2384. + 4 8. (1875) 1.L.R. 1 B. 9? 
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‘marry the father. I do not think the learned Judges who decided 


Krishnayyan v. Muttusami } intended to lay down any such rule, 
asone of them, Muthusawmi Aiyar, J. ina subsequent case, 
Brindavana v. Radhamamni 2, expressly reserved the question 
whether a dancing girl could not give up her profession and be 
the mother of illegitimate children within the meaning of the 
Mitakshara Law. In Karuppannan Chetti v. Bulokam Chetti 8, 
to which Subramania Aiyar, J. was a party, it was held that the 
sons of a woman continuously kept by the father as a concubine 
‘whose connection was neither adulterous nor incestuous were in 
this Presidency entitled to inherit; but in Annayyan v. Chinnan 4, 
‘White, C. J. and Benson, J., held that the son of a child: widow, 
who had lived with the father as his concubine could not inherit. ` 
This ruling appears to have been based on the finding that 
re-marriage of widows was forbidden among Sudras of the 
class to which the father belonged, and that the- father and 
mother had been outcasted by their community in consequence 
of, their living together. In these circumstances the connec- 


‘tion was treated as one in violation of. or forbidden by 


the father’s customary law. In Sundaram v. Meenakshi Achi 5 
it was held by Sankaran Nair and Ayling, JJ., that the 
son of a dancing girl who had formed: her first connection with 
the father and lived with him ever since was not entitled, to 
inherit apparently on the ground that she had not severed, her 
connection with the temple and socould not fulfil the duties 
of a wife relying on the passage in Krishmayyan v..Muttusami 1 
which I have already mentioned. In Meenakshi‘ v. Muniandi 
Panikkar 6 where however the point did not arise for decision, 
my learned brother expressed the view, that illegitimate children 
of Sudras were allowed to inherit because among them continuous 
concubinage was equivalent to marriage and in the judgment in 
the present case which I have had the advantage of reading, he 
has come to the conclusion that the plaintiff is not entitled to . 


succeed because his mother in his opinion was not qualified to 


marry the plaintifs father. The question is one of considerable 
importance and, as the authorities are not uniform, I think Jt 
would be better before deciding it to refer toa Full Bench the 


y 





Lie 


“4, (1888) I. L. R.T M.407. 2. (1888) I. L. R.12 M. 78 at 86. 
8. (1899) I. L. R. 23 M,16. & (1910) LL.R. 83 M. 366=20 M.L.J. 855. 
5. (1912) 16. I. C. 787. 6. (1914) 27, M. L. J. 853. 
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question whether in the circumstances set out above the eae 
is entitled to share in the joint family property. 

Seshagiri Aiyar, J—This is asuit by the son of a woman 
belonging to the dancing girl’s caste for a share in the property of 
one Ramasawmi Chettiar who is alleged to have kept the plaintiff's 
mother as his concubine. There is an alternative claim for main- 
tenance. The Ist defendant is the son of the deceased by his 
wedded wife, the 2nd.defendant. The deferdants denied that the 
plaintiff was born to Ramasawmi Chetti. The Subordinate Judge 
came to the conclusion that the plaintiff was not born to the de- 
ceased and dismissed the suit. In the view he had taken, it was 
not netessary to consider the question of TRB SHC: - The 
plaintiff has appealed. 

I am unable to agree with the Subordinate Judge regarding 
the plaintiff's paternity. It is in evidence that Ramasawmi 
Chetty carried on business as a banker at tirst in Trichinopoly. 
He subsequently took a mortgage of a house in Srirangam 
in November 1901 (Ex. G). There can Le no doubt that the 
plaintiff's next friend, the dancing girl, was living in this house 
along with her sister and her paramour. The oral evidence on 
this point is consistent and is strengthened by Ex. E. (dated 25th 
December 1902) which was a rent-deed executed to Ramasawmi 
Chetiy’s father by Subbu Singh, the paramocr of the sister. The 
plaintiff was born in February 1903. Ramasawmy Chetty was 
then in jail, having been sentenced to 6 montLs’ rigorous imprison- 
ment for criminal breach of trust. He came out of the jail in 
May 1903. The evidence given in this case admits of no doubt 
that from about June 1900, till Ramasawmi was sent to jail, he 
kept this woman as his concubine and lived from November 1901 
in the same house with her till his conviction. Evidence has 
been let in that others were in the habit of frequenting the house, 
This is denied by the plaintiif’s witnesses. It is true that there 
is no presumption as in the case of a married woman that a child 
born during the period of concubinage is th2 paramour’s. The 
status of the woman and the fact that others had access to her 
are factors which negative such a presumption. In this case, the 
woman was living in the same house with Ramasawmi and he 
seems to have felt no doubt that the child born in February 1908 
was his. In Exhibit A 8, written alter the release from jail to 
this woman he-says, “you go as you please. I donot mind it, 
Support the Thambi and band over to me, If is only for that, that 
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I have written this letter”. It is conceded that Thambi referred 
to in this letter is the plaintiff. In Exhibit A 6, he calls himself 
the husband of the woman. In Exhibit A4 he calls her his 
Abhimana Stri. In Exhibit B2, written from the jail, he makes 
enquiries as to whether the child was delivered and asks Subbu 
Singh to see that the woman livesa respectable life. These 
letters coupled with the oral evidence in this case and the fact of 
their residing together in the same house leave no room for doubt 
that Ramasawmi Chetti was the father of the plaintiff. 


Before dealing with the question of law which arises in the 
case, I should like to point out that I see no reason to dis- 
believe the evidence which has been adduced to the effect that 
when this woman became the concubine of Ramasawmi, she 
was not a virgin. Ske was then, according to one account, 
23 years of age, and according to another, 27 years. It was 
admitted that she was a native of Ariyalut and that she was 
dedicated as a dasi in a temple there. Women of this class ‘soon 


- fall into evil ways. Mr. Aiya Aiyer did not seriously argue that 


she had not known others before she became Ramaswami’s 
concubine. The evidence and the probabilities are againsé it. My 
conclusion is that she had been in the keeping of others, before 
she came to Ramaswami Chetty. 

The point for decision is whether to a child -born toa woman 
of the class and of the antecedents I have mentioned, the text of 
Yajnavalkya contained in the Mitaksaara, Chapter 1, Section 12 
applies. The sage says: “ Even ason begotten by a Sudra on a 
famale slave, may take a share by the father’s choice.” (Stokes’ 


“Hindu Law Books, page 426). Manu states the law in a slightly 


different way (Chapter IX, Section 179). The view of the Calcutta 
High Court in Narain Dhara v. Rakhan Gain 1 that the term 
dasi in Yajnavalkya’s text means only a female slave has not been 


accepted in Madras. See Krishnayyan v. Muttusami'? and 


Brindavana v. Radhamani 3. On the other hand, the interpreta- 
tion of the text by Jimutavahana that the concubine should “be 
unmarried has been regarded as correctly expressing the meaning 
of the sage. A fur ther limitation that the kept woman must have 
been a continuous concubine has been insisted upon. (Datti Parisi 
Nayudu v. Datti Bangaru Nayudu t, Kuppa v. Singaranela 5, 

1. (1875) I. L. R. 1 Cal. 1: 2. (1888) I. L. R.7 M. 407 at 419. 


3. (1888) I. L. R12M.72at 86. . 4. (1868) 4 M, H. O. R204. 2, 
6. (1885) I. L. R. 8 M. 325. 
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Karuppannan Chetti v. Bilhin Chetti 1 Rahi y. Canina Valad 
Taja ?, and Dalip v. Ganpat 3). The object of these restrictions 
Ras heen to confine the special rule of inheritance within strict 
limits, in order that no encouragement beyond what is absolutely 
within the letter of the law may be afforded. Therefore to enable 
an illegitimate son to lay claim to a share in his father’s property, 
, his mother must be a Sudra, must have been unmarried and must 
have been kept by the putative father as a continuous concubine. 


The question - is, whether the plaintiff’s next friend satisfies all 


these requirements. I have come to the conclusion that in two 
essential particulars she is outside this rule of law. 


In the first place, a dancing girl is not a-Sudra. Manu. 


in Chapter VIII, S, 415 describes a dasa or servant thus. ‘ There 
are servants of seven sorts; one made captive under a standard or 
in battle, one maintained in consideration of service, one born of 
a female slave in the house, one sold, or given, or. inherited from 
ancestors and one.enslaved b; way of punishment on his inabili- 
ty to pay a large fine.’ Narada gives 15 sources from which 'a 
Dasa can be drawn. It is not necessary to refer to them as 


Balambhatta points out that the 15 classes are really amplifica-, 


tions of Manu’s seven classes. It need hardly be mentioned that 
a Dasi (the feminine of Dasa) should belong to one of these seven 
classes. Kulluka Bhatta in commenting upon Manu’s text points 
out that a dasi must belong to one of the seven classes, _Re- 
ference may also be made to the well known, dictionary, the 
“Sabda-Kalpa Druma,” It is clear that a dancing girl does not 
come under any one of the seven classes. These seven classes 


constitute with those born as such, the Sudra caste. The matter. 


is made very clear by the commentary of Vijnaneswara (Chapter 
24 of Acharadhyaya of the Mitakshara entitled “ Stri-Sangrahana 
Prakarana”’). -The text of Yajnavalkya prescribes varying degrees 
of punishment for men and women who go wrong. In sloka 272 
the Rishi prescribes a different kind of punishment for a man 
cohabiting with a Vesya or dancing girl from that prescribed for 
: one having connection with a Dasi. In commenting upon the term 
Dasi, Vijnaneswara, at the outset of his commentary upon 
sloka 290 says “asam aria” (“Ukta-lakshana varna- 

striyodasyah” ). (Caste women of the above description are slaves). 

The reference here is to the 14th Prakarana and to the four castes. - 


1. (1899) L. D. ko. 23 M. 2. (1875) r. L. R. 1 B. 97. 
i 3. (886) 7.1. R 8 A. 337 
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Soundara- He then says that prostitutes are.common to all men: : He is mét 
Tam by the objection that there is nothing in the Shastras to counten- 
Arunachalam ance the theory that certain women are common toall men. .The’ 


Chetty. ; é . 
r objector further points out that such women should- belong to 
roe one of the four ‘castes. - It is desirable-to quote here the exact 


language used by the objector. “ Again, by becoming-a slave, a 
woman does not cease to be governed by her own personal Jaw, for 
slavery deprives her of her independence and not of the law which 
otherwise governed her person. Nor are dancing girls common to all 
men, for besides the four castes and the caste resulting from the 
union of a male with a female ofa lower caste, there is no separate 
caste in which women are common. If the dancing girls fall within 
those castes they are, as already stated, not common. If, on the 
other hand, they belong toa class resulting from the union of 
males with females of higher castes, they are still further from 
being common. When, therefore, people have sexual intercourse 
with them they are degraded for repeating a condemned act; and 
as a degraded (that is, declared an outcaste) person is. ordained 
not to be associated with, dancing girls are not fit to be commen 
to-all people. ” The answer given ‘to these objections is. very 
explicit. The commentator justifies his position that the dancing 
girl herself is not to be punished as in the case of others, . because 
she commits no sin in following her profession. . On the question, 
whether she belongs to one of the four ‘castes, the answer, is in 
these terms: “What was said therefore that in the absence of-any 
such separate caste, the dancing girls must belong to the caste 
system by the process of reasoning that, being human beings, they 
must, as Brahmans and others, belong to the caste system, is 
wrong, as the caste system, does pot cover the ‘entire humanity, 
there being distinct classes, like the son born toa paramour while 
the husband is living and the widow’s son. . Hence dancing girls 
form a separate class which has been in ‘existence from time im- 
memorial, which has resulted from the union ‘of men of superior. 
or equal caste with them (dancing girls) and whose profession. is: 

prostitution, and as this class, like that of Brahmins and others, ` 
has been well known to’ people, it is but fit that ib should be re- 
cognised. Nor is the popular conviction’ unsupported by authority. 

It is said in the Skanda’ Purana “There was a celestial darnsel 
‘named Panchachuda and her progeny formed.the fifth caste of danc- 
ing girls. Therefore, not having the institution of marriage, they 
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incur no sin in having sexual intercourse with men: of superior or 
equal caste, nor are they liable to punishmert”. I have made these 
Jong quotations from:the commentary because the statement there- 
in contained is clear and decisive of the question before us. Some 
commentaries give a different origin tothe term Vesya.. It is 
not necessary to pursue the subject further. My conclusion there- 
fore is that a dancing gir] does not belong to the Sudra caste. 


There has been no direct decision on this point, -In- 


Brindavana v. Radhamani 1, Sir Arthur Collins and Mr. Justice 
Muthuswami Aiyar left it open “‘whether dancing girls may not 
give up their profession and become mothers of illegitimate 
children within the meaning of the Mitakskara law.” Mr. Justice 
Sankaran Nair in his Judgment in Appeal No. 56: of 1908 


considered it unnecessary to decide the point. In Chellammal v: 


Ranganathan Pillai 2, the question *whether a dancing girl can 
be a continuous’ concubine as described- in the Mitakshara~ was 
not considéred. Ananthaya v. Vishnu 8, was a case of mainten- 


ance. So also was the case decided by the Judicial: Committee. 


in Muthuswamy Jagaveera Yettappa Naicker v. Venkateswara 


Yettayya 4. - Mr: Aiya Aiyar contended that’ the term: Dasi has 


been interpreted by Professor Monier Williams and others to 
include a dancing girl. This is beside the point, These dancing 
girls have assumed in-Southern India the appellation of ‘Dasis 
and Devadasis. Consequently the compiler of. the lexicon says 


that the term is also applicable to dancing: girls. This will not: 


assist us.in finding out in what sense the Smriti writers used tke 
“term. : 6 ; S 2 
The. second point which ‘is equally fatal to the ` claim of the 


plaintiff for a share of the inheritance-is thas his mothet was not’ 


an unmarried woman. Ib is-true that she has not gone through 


a form of marriage with any particular, individual. But as pointed’ 


out by Mr, Justice Sankaran Nair, in Appeal No. 56 of 1908, the 
fact of her having been dedicated to service ina temple renders 
her unfit for married state. Whether we accept the theory that 
a woman dedicated ina temple is married to the deity or ‘not, 
there can be no question- that the object of the farce that is gone 


through is to ensure -that her services shall be at the disposal -of - 


the temple authorities whenever required. As Sir Ti Muthuswami 


1. (1888) I. L. R. 12. M. 72. . 2% (1910) I. D. B.84 M. 277. 
8. (1998) I. Ļ. R. 17 M. 160. - 4. (1868) 12 Ņ. I. A. 208, 
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Aiyar points out in Krishnayyan v. Muttusami-1, in ‘order that 
the illegitimate off-spring may claim.a share, she must be: “a 
substitute for a wife.” Mr. Justice Sankaran Nair expresses the 
same opinion in the case I have already referred to. Im a recent 
case in which I had to consider the rights of illegitimate children. 
to inherit their mofher's Stridhanam, I. expressed an opinion that 
the provision in the Mitakshara. for illegitimate of-spring contem~ 
plates that. the continuous cohabitation must be equivalent to 
marriage. See Meenakshi v. Muniandi Panikkar ®, Iwas not 
then aware of the pronouncement to the same effect by Sir 
T. Muthusawmi Aiyar and Sir C. Sankaran Nair. Mr. Justice. 
Chandavarkar in Tarav. Krishna, 8, had to consider whether a 
prostitute who leads a life of promiscuous intercourse can be’ said 
to be an unmarried woman. The learned Judge came to the 
conclusion that such a woman was neither a feat (Kanya) 
(maiden) nor a gedi (kulastri) (married woman). I entirely 
agree with this conclusion. In Mitakshara, Chapter 1, S. 12 
placitum 3, the author says that the illegitimate son of the three, 
higher castes are not entitled to inheritance. (See also Chuo- 
turya Run Murdun Syn v. Sahib Purhulad Syn 4 and Roshan; 


‘Singh v. Balwant Singh 5. It has further been held that. 


even in the case of Sudras, if the connection is adulterous, 
or incestuous, the son of such a union. cannot claim a skare., 
in the father’s property. Muthuswamy Jagaveera Yettappa, 
Naicker v. Venkata Subba Yettia. 6, N. Krishnama v. N. Papa 1. 
and Venkatachella Chetty y.. Parvatham 8. The reason of thesé, 
exclusions is that the soma with whom such intercourse is, 
maintained cannot be a “ substitute for a wife.” Therefore unless 
the woman who is kept as a concubiné ‘could have been legally. 
married by the paramour, the son will not be entitled to a share, 
and a dancing girl, being outside the Varnas, is not eligible for 
marriage to persons within ‘the Varnas.. I am aware that it is 
open to persons belonging -to the dancing girls’ caste to become 
married women. It is of constant occurrence in Southern India; 
but that is only among their own people. If she is once dedicatéd’ 
to a temple, she cannot be married even among hef castemen. As 
Mr. Justice Sankaran Nair points out in Appeal No. 58 of 1908, ` 


b (1883) I L. R. 7 M. 407. 2.. (1914) 27 M. L. J. 858 at p. 360. 
__ (1907) I, L. R. 81 Bom. 495. 4. . (1857) 7T. M. I. A. 18.. 
A (1899) D. R. 27 I, A. 61. 6. (1865) 2 M. H.C. R. 298. 


7. (1868)-4 M. HO. R. 3834... - 8. (1875)8 M.H. O. R. 184. 
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“a woman thus -dedicated:. puts herself wader’ -thë power of the Soundate- 
templə authorities and is no longer a free agent ; and she becomes a : Tajan 
ammor St (Sadharanastri). in the langusge of Vijnaneswara. Aina 
“Moreover it would be preposterous ` to speak of sucha woman as = — 
a Kanya oran unmarried woman. In -he present case, as I PERSE 5 
‘pointed « out already, this woman had known other men before she 

became the concubine of Ramasami. She was not a Kanya at 

the time. Iam clearly of opinion that the term “unmarried” 

cannot apply to a woman of such antececents. It is necessary 

that the exceptional rule stated in the Mitékshara should be appli- 

ed with great care and caution, The rule, under no circumstances, 

should be extended beyond what the letter o° the text warrants. The 

interests of public morality and the changes which time has brought 

about have to be taken into account in applying the texts of Hindu 

Law. It ison that account that certain texes have been regarded-as 

obsolete. Fortunately in this case the law as explained. by 
Vijnaneswara and the conditions of the simes both favour the 
non-applicability of Yajnavalkya’s text to the classof women 

known as dancing girls, I have assumed -hroughout that Rama- 

swami wasa Sudra, as it was not contended before us that a 
Nattukottai Chetty did not belong to that caste. i : . 


For the reagons given hy me the clair of the plaintiff for a 
share in Ramaswanni’s property is in my pinion unsustainable. 
He is undoubtedly entitled to maintenence. As the learned’ 
‘Chief Justice considers it desirable ‘that the question arising for’ 
decision in this case should be referred | to the decision ofa Full’ 
Bench, I are in the order proposed. - i ar ae 


- EN. Aiya Aiyar: for appellant. 


A dancing girl is.a Hindu and is witrin the pale of- Hindu 
Law. The judgment of Seshaziri Aiyar, J. assumes that- 
she must have every qualification for teing a lawful wife,” 
It is based upon some observations of Sir T. Muthuswami 
Aiyar, J. in Krishnayyan v. Muttusawmi 1. Seshagiri~Aiyar, J. ` 
seems to think that a dancing girl is not 2ven a Sudra woman; 
onthe other hand she is assigned a place higher than that of a' 
Sudra woman. sih TU 
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[Sadasiva Aiyar, J—Is there any case which: lays down 
that a dancing girl belongs to the Sudra caste 7] 

No. ‘The text giving the right Of inheritance to the illegiti- 
mate son of a.Sudra is Mitakshara Ch. 1, S. 12 The words 
are “born to a dasi by. a Sudra”. The cases decided with reference 
to this text are Muthusawmy Jagaveera Yettappa Naicker v. Ven- 


kata Subba Yettia 1, on appeal Muthuswamy Jagaveera Yettappa 


Naicker v. Venkateswara Yettaya 9, The woman belonged to the 
dancing girl caste and had been dedicated as a dasi to the temple. 
The question before us was, however, not raised and decided. I 
rely upon that case for the purpose of showing that the conten- 
tion now urged by the other side, was not thought of as a possible 
defence, There may be a question asto whether the illegitimate 
son of a Surda by a woman outside the pale of Hindu law al- 
together is entitled to inherit his estate. See Lingappa Goundan 
v. Esudasan 8, l a 

[Chief Justice. —In those cases the view seems io have been 
that a dancing woman could not be a female slave within the 
meaning of the text.) 

[Sadasiva Aiyar, J. =I think “dasi,” simply means a Sudra 


_ woman.) 


The word “dasi”, if it has any special significance was 
intended to denote a woman under -exclusive concubinage. 

[Chief Justice.—You say that in the case in Muttuswamy 
Jagaveera Yettappa Naicker v. Venkata Subba Yettiat Holloway, J. 
held that the dancing woman in that case wasa woman of the 
Sudra caste. ] ; : 

Yes— [Sitarama Rao—The ` woman in, that case was not 
herself a dancing girl, though she was of the dancing girl caste.] 

(Chief Justice.—But she was the daughter of a dancing. giri] 

Yes, though the woman herself did not follow the profession 
of a dancing girl because she was taken by the Zemindar, 
In Anantayya v. Vishnu * an illegitimate of a Brahmin. by 
a dancing girl was held entitled to maintenance. The fact 
that the woman was a dancing girl was held to be mate--- 
rial only for the purpose of considering whether the connection. 
was casual or continuous, 

|Chief Justice.—That case is oae of maintenance and not of 
inheritance. 


1. (1865) 2M. H.C. R, 298. 2, 12 M. I-A. 203 (204). 
3. (1908) ILL.R. 37 M. 18. 74. (1898) L L. R.17M. 160 (162). 
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Even illegitimate sons of Brahmins are‘held to’come in only 
under this text. In Brindavana v. Radhamani 1 doubt is thrown 


by Muthuswami Aiyar, J., on the question whether a dancing girl” 


cannot give up her profession and become a “dasi” within the 
meaning of the text. Sundaram v. Meenakshi Achi 2 is against 
me. But it simply follows Krishnayyan v. Muttusami 3. 


[Chief Justice.—It is on the observation of Muthuswami ` 


Aiyar, J. that the whole of Seshagiri Aiyar, J's. judgment is based. 
It is not to the effect that the woman must be capable of becoming 
a wife. It is simply tothe efect that the concubinage aust 
be continuous. ] 


At p. 412 of 7 M. it is stated that the right to inherit 
attaches not to the status of a slave but to exclusive concubinage. 


(Ayling, J.—The case in Sundaram v. Meenakshi Achi 2 is 


distinguishable on the ground that the woman in that case was 


following her profession, attending the temple, performing services 
therein and receiving the emoluments attached to the office] - 


In Chellammal v. Runganatham Pillai * the woman was a 
prostitute. Nevertheless the son was entitled to a share. The 
word “dasi” in the text includes a prostitute. See Raki and 
others v. Govind Valad Taja 5. Dr. Jolly’s Tagore Law Lectures 
on Hindu Law of Partition and Inheritance for 1853 p. 187; Dr, 
Burnell’s Translation of Dayavibhaga introduction. Hlberling’s 


Treatise on Inheritance, Gift, etc, Arts. 60, 71. Chactarbhuj. 


Patnaik v. Krishna Chandra Patnaik 8. 


The word “ uiian? ” merely means unmarried to the man 
and nota woman who has. not married but who is capable of 
marriage. The following cases show how the word “unmarried” 
came to be used in reference to the word “dasi” in the text. 
Karuppannan Chetti v. Bulokam Chetti T Padala Krishna Rao 
v. Padala Kumarajamma 8 Venkatachella Chetti v. Parvatham 9 
Annayyan v. Chinnan 19 Muttuswami v. Venkateswara 1, 
Seshagiri Aiyar, J. relies upon Tara v. Krishna 12, 





1. (1888) 1. L. 8.12 M 72, 2. (1912) 16 1. 0. 787. 

8. (1883) 1. L. R. 7 M. 407. (410). 4. (1910) I. L. R. 34 M. 277 (281). 
5. (1876) I. L. R. 1 B. 97 (1089). 6. (1918) 17 O. W. N. 442 

7 28 M. 16. 8, (1912) 16 1: 0. 840. 

©. R. 148. 0. (1910) I. L. R. 33 M. 866. 

A. 2, (1907) I. L.R. 818, 495, 


(1899) I. L. R. 
9. (1875) 8 M. H. 
11. (1868) 12 M. I. 
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< Sõundara- © B. Sitarama Rao for Respondent. 
: tajam ; . pasy ; ees 
v. x [Sadasiva Ayar, J.—Is not a Sudra a dasa and a Sudra woman 
Arimnachalam : 


‘Chetty. ` adasi acecrding to the original Sastras ?] 


According to Yajnavalkya and Mitakshava, the word “dasi” 
originally meant only a female slave. The course of decisions 
has brought in also other classes. l i 


[Sadasiwa Aiyar, J.—According to the Sastras Sudras have 
no form of marriage. | 


Sudras adopt the form of marriage prescribed for Brahmins: 
The passage in the Mitakshava relied upon by Seshagiri Aiyar, J. 
is.in Gharpure’s English Translation of texts of Mitakshara p. 
406. According to~Mitakshara there is a 5th caste and the 
Vesiyas or the dancing girls form acl cate _ They do not 
therefore belong to the 4 castes, ‘ 


_ [Sadasiva Aiyar, J.—But why should the present- diay daging 
girls be held to belong to the Vesya caste and not to: the class- of, 
female slaves ?] 


f The Author Takes a diatona btan family women, 
and the Sadharana or common women and among family women 
between akanya and a married woman, 


` - - [Sadasiva Aiyar, J— But the text says first, that illegitimate’ 
sons are to be maintained and then proceeds to state that sons’ of- 
dasis by a Sudra are entitled to inherit. -, ae 


The only texts are Manu Ch. IX Verse 179 (Sacred Books of 
East Series), Mitakshara ‘Ch. I, S. 12; The Mitakshara. intended 
the right to be confined to the.son of a slave.and that although the- 
decisions have applied the text to other cases, it ought not to be. 
extended to the case of sons of prostitutes.. “ Dasi” in the text is, 
one capable of marrying the man. Krishnamma v. Pappal. -... 


(Chief Justice.—The casé only held that issue of adulterous” 
orincestuous connection are not entitled to inherit. It did not” 
hold that the woman must be capable of being married.] 


If thé word “dasi” in the text simply meansa Sudra woman, 
why should not the text be held to cover the, case of issue. of 
incestuous or adulterous connection? There is no such restriction 





1. (1868) 4M. H.C, R. at 284. 
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in the text and. the restriction is based only'on the view that ini 
such a case the woman could nat have married the man. Dasi is 


a secondary wife and all those conditions which are necessary in’ 
the case of a proper wife are also necessary in ‘the case of a dasi." 
With the exception of the case reported in 34 M. in no other casé’ 


cited for the other side was the woman a dancing girl. In some 
oi them, the. women were of the caries: girl caste. | 


A dancing girl cannot marry because she is not a virgin. It 
is only a virgin that can marry. Dahibai v. Soonderji 1. Dancing 
girls cannot marry after consecration. Ramani Ammatit v. Kulan- 
thai Nachiar 2. 


In the present case, the woman was a prostitute. Dayabhaga 


Ch. V, Verse 14. Krishnaswami Aiyar's Translation of Smrithi 
Chandrika pp. 63; 64. 3 Colebrooke’s Digest (Mad. Ed.) pp. 317, 


440. The son of a dancing girl may be entisled to maintenance 
but cannot inherit. Annayyan v. Chinnan 3. A 


The Court expressed the following 


-. Gpinion : The Chief Justice:' I have -already acess to: 
summarise the decisions upon this subject in my order of reference : 


and need not go over the ground again. The order of Seshagiri‘ 
Aiyar, J. , proceeds upon the ground that the illegitimate son of a 


Sudra is not entitled to inherit unless the mother was competent to” | 
marry ‘the father, and he holds that the mother in this. case was not 


competent on two grounds-that ‘she was not a Sudra and not an 


ufimarried woman. After hearing the question ‘further. argued. 
we think it is unnecessary in our opinion to consider what are, 
the. -essentials of a marriage among Sudras, because we are: 
not satisfied, that this. is the text to be applied. To satisfy : 
the. tests it must be shown that the mosher is' a dasi, nots 
that she is qualified to become a wife. As regards her “being. 
an unmarried woman the Dayabhaga.no doubt inentions this; 
but this text-has been interpreted as meanirg not: married to the” 


father of the child, Venkatachella Chetty v. Parvatham, 4, Karup- 
pannan Chetty v, Bulokam .Chetti 5, Anneyyan,v. Chinnan 8, 





1. (1907) LL R 81 B. 480. 2. (1871) 14 M. I. A. 346 (861). 
3. (1909) 1. O. R. 33, M. 366. | 4. (1875) 8 M.H. C.R. 148. 
5. (1899) I. L. R. 28 Mad. 16- 
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Padala Krishna Rao v. Padala Kumaraiamma 1, and this is 
how the passage was understood by Medatithi. However. this 

may be, we think that the plaintiffs’ mother who followed the 

profession of a dancing girl was not a married woman, The only 

other question then is, was she a dasi ? Dasi is the feminine of 

of dasa which according to MacDonnell's Vedic, Index Vol. I. P. 

356, Vol. II P. 388 at first meant an enemy and was afterwards 

applied to conquered enemies reduced to aservile condition. The 

word dasa was long applied to this class, the term Sudra being 

introduced later, and even to this day dasa and dasi are in use in 
some parts of India as suffixes to Sudra names in the same way. 
as Aiyar, etc., in the case of Brahmin names. 


` Professor Jolly in the Tagore lectures for 1883 at P. 187, 
draws attention tothe fact that Medhatithi, who flourished before - 


- Vijnaneswara, understood the-text as meaning the son of a Sudra. 


by a woman neither married to ‘him nor authorised to raise off-- 
spring (according to the customof Niyoga).. Professor Jolly.’ 
also refers to the fact that the term dasi was also, understood by 
the commentators as meaning a prostitute, citing the Calcutta 
edition of the second part of the Mitakshara where the term dasi 


we in a- passage in Yajnavalkya is explained as meaning a lewd.. 


f married woman or prostitute. He also alludes to the common use, 


of the word in South India to denote the consecrated female dancers 
attached to temples. In these circumstances it seems difficult to - 
say | that women of this class are not, dasis within ‘the meaning of 

the- texts. ` We are not satisfied that the passage of the Mibakshara _ 
cited by Seshagiri Aiyar, J. is sufficient authority for holding” 


dancing girls to form a separate caste, though this again does not’ 


appear to be very material, as it cantiot be said that according to 
Hindu ideas unions of. this kind are regarded more unfavourably 
than unions founded on the seduction of an unmarried Hindu 
woman not belonging to'this class. It:has not been shown that 
in”:practice the off-spring of such unions which are very 
common have been regarded. as having less claim to inherit . 
than the children of concubines who kad not been dancing girls, 


In Brindavana v. Radhamami 2, the \éarned judges in their 
observations at p. 87, though they do not decide the point, were . 
apparently inclined to hold that a dancing girl might become the 
mother of an illegitimate child Within the meaning of the ‘Mitak- 


1. (1912) 15. I. ©. 840. | es 2.. (1888) 1. L. R. 12 M. 72. 
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shara law. The Learned Judges who decided Sundaram v. 
Meenakshi Achi 1 expressly reserved this point, and their decision 
may posibly be explainzi on the ground that a woman who 
continued to do service in the temple could nob be regarded as an 
exclusive and continuous concubine. The limitation as to her 
being an exclusive and continuous concubine is not to be found 
in the texts and appears to have been imposed by the Courts as 
necessary to secure due evidence of the paternity, just as the further 
restriction that the connection must not have been incestuous or 
adulterous was imposed on general grounds of morality. The 
partial rights of succession waich are conferred upon illegitimate 
children under Hindu Law may be matter for regret, but we 


should not, in my opinion, be justified in imposing for this reason ` 


fresh restrictions which are not shown to be supported by autho- 
rity or in conformity with the practice of the community. 


Ayling, J.:—I agree and need only add a few words with 
reference to a case rélied on by the respondent’s Vakil, Sundaram 
v. Meenakshi Achi 1 to the decision of which I wasa party. The 
circumstances of that case, and in particular the fact that the 
plaintiff's mother while in the keeping of his father, did not give 
up her profession as a dancing girl attached to the temple made it 
difficult to say that the finding of the Original Court that she was 
not kept by him exclusively was wrong. Speaking for myself 
this consideration strongly affected the decision of the case; and I 
do not think the judgment of my learned brother, Sankaran Nair, 
J. in which I concurred, should be treated as laying down any 
genera]. principle of restriction of the right of inheritance of an 
illegitimate son of a'Sudra. A 

Sadasiva Aiyar, J.i—The learned Chief Justice in his refers 


ring order has summarised the rulings in all the important cases on ` 


the question of the right of the illegitimate son of a Sudra to claim 
a share in paternal property. I may state shortly that I respectfully 
adopt the opinion of Sir S. Subramania Lyer, J., in the case 
Karuppannan Chetti v. Bulokam Chetti 2 that the son of a Sudra 
woman continuously kept by a Sudra father ıs entitled to obtain 
a full share in the father’s property at his father’s choice during the 
father’s life-time and to obtain a half share with the legitimate sons 
of the father after the father’s death if the connection between his 
father and his mother was neither adulterous nor incestuous. -I 
(1919) 16 I. U. 787. i 2, (1899) I. L. R. 28 Mad. 16. 
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might be permitted to state that that decision was given in second 
appeal in a suit which was decided by myself as District Munsif. I 
was inclined to hold in that case (decided so long ago as in 1896 or 
1897) that the son of a Sudra male born of a permanent female 
concubine of the Sudra caste is, strictly speaking, not an illegitimate 
son but a legitimate aurasa son born of a Gandharva marriage. 
In the very recent case Minakhsi v. Muniandi Panikkar 1, 
my learned brother, Seshagiri Aiyar, J. says at page 360: “Iam 
of opinion that this treatment” (that is, the favourable treatment 
of illegitimate sons of Sudras as regards right to share in paternal 
and ancestral property) “was due to the idea that marriage among’ 
them (Sudras) was not so strictly formal and ceremonial as in 
the case of the higher classes. Continuous concubinage was 
regarded as equivalent to marriage although the children of this 
irregular union did not rank equally. with those with ‘whose 
mother there, was a formal marriage.” 


As regards the translation of the word ‘dasi’ as female slave 
in the text of Yajnavalkya as distinguished from an ordinary. Sudra 
female, that translation has not been accepted-by the Madras and 
Bombay High Courts and very -rightly, if I may say so with 
respect, Dasa, according to Apte’s Sanskrit Dictionary, has got 
also the following-meanings : a servant in general, a Sudra, a man 
of the fourth caste, the caste-title of a Sudra. Dasi has got the 
meaning of a ‘female servant’. The, Sudra Caste was formerly . 
the servant caste. The members belonging to the Sudra caste 
even'in the old days ought not to be called ‘slaves’ as they had’ 
very substantial-rights .against their masters. See also Chattwr- ` 
bhuj Patnaik v. Krishna Chandra Patnaik? as to the meanings of 
“dasa” “dasi” and “dasiputra”. See also Manu, Chapter VIII, 
slokas 418 and 414 as to a Sudra being by his natural qualities 
an irredeemable servant or dasa of the higher castes. 


When the connection between a Sudra male and a Sudra 
female begins in mutual love and taey live together as husband 
and wife continuously by mutual -understanding or agreement, I 
held long ago.that such connection was created by the Gandharva 
form of marriage Mr. B. Sitarama Rao, the learned vakil 
for the 3rd respondent suggested that the Ghandharva form of 
marriage was never legal for Sudras. I am unable to. accept the 
suggestion. A reference to Manu, Chapter III, slokas 23 to 25 


1. (1914) 27 M. L. J: 868. -. + Q, (1918) 17 ©. W. N. 442. 
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would indicate that the Ghandharva and Asura forms were cori- 
sidered as the most proper forms of marriage for the servant 
class by the wajority of the old lawyers though, speaking for 
himself, Manu would treat the Asura form as illegal‘even for 


Sudras and leave the Gandharva form alone as the approved — 


form. If then “continuous concubinage is equivalent to 
marriage” among Sudras, it seems difficult to hold in strict 
logic that the son born of such a marriage is dri illegitimate 
son. But my opinion that such a son is, according to the 


Shastras, an Aurasa legitimate son cannot .now be sustained | 


in a court of law in the face of the decisions which describe 
such a son as an illegitimate son. I therefore concur res- 
pectfully with the judgment of My Lord the Chief Justice just 
now pronounced that according to the preponderating weight of 
- the case-law the son by a permanent concubine while he is an 
illegitimate son and nota legitimate son is entitled to get his 
appropriate share after the father’s death provided the connection 
between his father and his mother was not incestuous or adulte- 
rous and that his said right is not subject to a further condition 
that a marriage could have taken place beiween father and the 
mother according to the custom of the caste to which the mother 
belonged. I-respectfully dissent from the decision in Annayan'v. 
Chinnan 1 which holds: to the contrary. When the Legislature 
` itself treats the marriage of all widows (including a Brahamin 
widow as lawful, it seems to me, rather diffcult to hold -that the 
permanent connection between a Sudra wicow and a Sudra-male 
is equivalent to an incestuous and adulterous connection because 
in the Sub-caste of the lady, re-marriage is-not-- approved of by 
custom and to hold in consequence that .the son born of such a 
connection is not entitled toa share. I am for the-same reason 
not prepared to follow .the decision in 15. I.-C. 340 whieh 
‘goes even further than the decision in Annayyan-v. Chinnan 1, 

Mr. B. Sitarama Rao argued for imposing still another restric- 
tion that the mother must have been a virgin ‘when she became 
the permanent concubine of the plaintiff's father. There is nothing 


` in the Hindu Law texts to support that ccntention: - The well 


known text of Manu that the Pani-grahaatka-mantras can be 
pronounced only at the marriages of virgins has no relevancy in 
this ccrnecticn’as the recitaticn of Vedic Mantras were. neither 


—< 
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necessary nor a a in the conduct of marriages among ` 
Sudras. 
The next question is whether the plaintifs father was a 


Sudra and the plaintiff’s mother also was a Sudra woman, it being 


not denied that their connection was neither adulterous nor in- 
cestuous. It seemis not to have been contested in the Lower: 
Courts, and it was not contested before us, that a Nattukottai 
Chetty belongs to the Sudra caste. No doubt, according to very 
learned Sanskrit scholars like Pandit: A. Mahadeva Sastri and. the 
late Dewan Bahadur Raghunatha Rao, a Nattukottai Chetty who 
belongs to a caste whose profession is not menial service but trad- 
ing enterprise and money lending ought not to be calleda 
Sudra. In fact, it sounds very grotesque now-a-days in the ears 
of many cultured Hindus to call that community Sudras and not 
Vaisyas. But as my learned brother Seshagiri Aiyar, J. said in 
Muthukaruppa Pillay v. Sellathanvmal 1, the Shastras cannot go. 
against ‘usage’ and according to custom and the consciousness of 


“the vast majority of the Hindus, Nattukotai Chetties are Sudras. 


Hence they must be considered to belong to the Sudra caste. 

As regards the dancing girl caste, in Palani, Coimbatore and 
other places, they are usually known as belonging to the Kaikola 
Mudali caste. Of course, this Kaikola Mudali caste should not be 
confounded with the respectable caste of high class Mudaliars. 
But still Kaikola Mudalis are always recognised by usage as ` 
belonging to the ‘Sudra caste and though many of the females of 
the caste take to the profession of the dancing girls, a respectable 
proportion are Kulastris. Other sub-sections of the dancing 


' girl caste call themselves Kavarais (again not to be confound- 


ed with the high class Kavarais) and the Telegu dancing 
girls call themselves Sanis. - Permanent. concubinage of females 
belonging to these castes with males belonging to the several 
respectable sub-divisions of the Sudra caste is not very un- 
common and the children of such unions after a few years (if 
the father is a very respectable and influential man) or after a 
few generations (if the descendants continue to lead respectable .' 
lives) are quietly incorporated into the father’s respectable Sudra 
gub-caste, the progeny calling themselves Mudaliars, Naidus, 


"Pillais and so on. Such an elevation to respectability is net at, all. 
‘opposed to the genius of the Hindu Sceial Polity. Manu says in 


Chapter X. 


ti 


1. 16M L. T. 687. 
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*. Should the tribe sprung from a- Brahman by a Sudra woman 


reprcduce a succession of children by the marriages of its women - 


with other Brahmans, the low tribe shall be raised to the highest 
in the seventh generation.” 


“ As the son of a Sudra may thus sais the rail of a Brahman 
and as the son of a Brahman may sink to a level with Sudras; 
even so must it be with him who springs from a Kebak ya, ‘even’ 
so with him who was born of a Vaisya.” 


“ He who was begotten by an exalted man-on a base woman 


may, by his good acts, become respectable.” - , 


- It is, however, said that these dancing giri dasis ought not to 
be classed as Sudras but as belonging to a ffth caste and reliance 
is placed upon the commentary of Vignaneswara (in the Mitakshara) 
on the 290th Verse of Yajnavalkya. Chapter XXIV in which 
the verse occurs relates to the subject of Illicit intercourse with 
women and has nothing to do with the law relating to marriage 
or legitimacy or caste except in a very remdte and indirect way. 


(Colebrooke did not translate the later portions of the Mitakshara ` 


beginning with Chapter IX of the Vyavahara Adhayaya of 
Yajnavalkya as they deal with those portions of the Hindu Law 
which need not and in many cases ought not to be applied by the 
British Courts of Justice). A free translation of this 290th Verse 
of Yajnavalkya is: “ In the case of women who are the house-born 
servants of another or the kept mistresses of another, even 
though they are fit for intercourse” d.e. though there is no other 
objection to an intercourse with them) “the man who has had such 
an intercourse shall be fined ten panas.” - It is clear to my mind 
that Yajnavalkya when he uses the expressicn ‘fit for intercourse’ 
(Gamya in Sanskrit) means that the intercourse is not prohibited 
as adulterous or incestuous etc. But the Mitakshara proceeds to 
invent an objector who says that as every intercourse with even an 
unmarried woman is immoral whether ske belongs to the same 
caste or a lower caste, or an anuloma caste or a pratiloma caste, 
intercourse can never be permissible, that is, the woman cannot 
be ‘fit for intercourse’. Vijnaneswara answers by saying: that 


punishment by legal tribunals does not exist in the case of pros- l 


titutes who are not under the guardianship of the father or other 
guardian or in the case of an unmarried woman, who though not a 
prostitute, is not the kept mistress or Dasi of one particular 
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man. And he says that only a private prayaschitham for 
immorality is prescribed in such cases and not punishment 
(Danda) by the king and his tribunals. “For having intercourse 


‘with brutes or prostitutes, the prajapatya expiation is ordained” 


Then he says that though originally there were only four castes or 
Varnas, there have sprung up by the birth of illegitimate children 
among the castes, persons like Kundas and golakas and their 
descendants, a yery numerous class born of illicit connec- 
tions of women with men of their own caste or of superior 
castes. This shows that a prostitute by profession born 
in any of the four castes was called Vesya, Then he 
refers to the Skandapurana and to the fanciful story of 
ethereal nymphs or Apsarasas called Panchachudas and their 
progeny who lead the lifo of prostitutes (but prostitution only 
with males of their own Ddirth-caste or with people of superior 
caste) and all these may be called a fifth caste. As far as I 
could understand the Mitakshara, the commentator does not 


intend to say that Vesyas are not human beings. He might have- 7 


meant that prostitutes being the progeny of illicit connections in 
all Varnas may be fancifully styled to be the descendants of the 
Apsarasas called Panchachudas, for immediately afterwards he 
says that a Vesya might have lawful connection with a man of an 
equal or superior caste. It seems to be the same sort of allego- 
rical description which says that the four castes were born from 
and even now form the limbs and organs of the Prajapati 
Purusha. Itis well known that the original Skandapurana has 
been so much expanded by the addition of fanciful stories (includ- 
ing many recent Sthala-mahatmyams) that it is very difficult to 
say of any passage alleged to be found therein that if ist un- 
doubtedly genuine, I shall now say afew words on the value 
to be given to such passages when the community has not adopted 
the view enunciated. in those passages. The Privy Council has 
declared that “ under the Hindu system of the law, clear proof cf 
usage will outweigh the written text of the law.” In one recent ` 
case, the following passage occurs: “I would say,as a Judge 
who is bound.to follow the authority of the Privy Council, that 
the rules of the commentators must be discarded, if opposed to 
custom.” “Several instances might be cited to show that prac- 
tices which were valid acecrding to the ancient books are not 
legally. valid now”—for example Niyoga. - Collector of Madura v. 


< 
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Moothoo Ramalinga Sethupathy 1. Mr. Justice Bishiyam Aiyan- 
gar was of opinion that the rule as to: lameness being a bar to 
inheritance had become obsolete (See Venkatasubba Rao v. Puru- 
shottam ?. The same learned Judge in Karuppai Nachiar v. 
Sankaranarayanan Chetty, etc. 3 said that, * this branch of the 
law relating to ‘putrika-putra’ is now obsolete.” So also it has 
been held that the rule as to impartibility of waters found in the 
Mitakshara has become obsolete.. Again Abdur, Rahim, J. in 
Viswanathasawmy Naicker v. Kamu Ammal 4 said “ supposing 
for argument’s sake that the Gandharva form of-marriage would, 
according to the ancient texts, be permissibls among the Sudras, I 
am of opinion that, so far as this caste is coacerned, it must upon 
the evidence in the case be held to be obsolete and no longer 
recognised as valid. It has been strongly contended that if 
ancient Hindu law texts sanction this form of marriage we. must 


hold that it is valid. But I am not inclined to accept that posi-- 


tion. If I find that. a certain caste among the Hindu has. long 
given up this form of marriage and this is shown by their consis- 
tently adcpting cther more regular forms, I do not think that we 
are still obliged to recognise its validity in that caste.” It is on 
account of such considerations that, as I said before, I felt obliged, 
sitting as a Judge, not to press my view tkat the son born ofa 
permanent concubine to a Sudra is a legitimate son. On similar 
grounds I think that it is now difficult. to hold that the dancing 
girl caste in the present day is not a sub-division of. the Sudra 
caste, notwithstanding this fanciful story of the Skandapurana, 
used for a particular dialectical purpose by Vijnaneswara incon- 
nection with the question of punishment by. the king for inter- 
course with a public prostitute. (Punishment by the king. is 
Danda,. while penance for the sin is Prayaschitia and the dis- 
tinction is clearly made by Vijnaneswara), L respectfully adopt 
the opinion of Sankaran Nair, J., that all those Hindu ‘castes 
which are not proved to be twice born must be treated as Sudras 
where it is admitted that they are not “untouchables.” ` See 
Muthusami Mudaliar v. Masilamani 5, Persons belonging to the 
dancing girls’ caste are freely allowed into tamples and Brahmin 
houses and being caste Hindus, not belcnging to any of the three 
twice-born castes must, according. to the clear ‘consciousness of 
1. (1868) 12.M.1.4.897 at p.441.. 2.1602) LL.B. 26 Had. 188; se. 12 M.L J. 263, 


8. (1908) "1. L.R: 27 Mad. 800 at S8ll;s.c 18M L.J 808. 
4, (1912) 24 MLJ, at p..282. - -5. (1909)-I.L.R. 83 Mad. 842; s.o. 20 MLJ. 49. 
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the vast majority of the Hindu community ` be deemed to belong 
to the Sudra caste. Even if it be held that Mitakshara does in- 
tend to treat a particular class of prostitutes who claimed to be 
the progeny of Apsarasas (called Panchachudas) as not-belonging 


: to the Sudra caste, but to a 5th Varna there is nothing to show 


that the dancing girl caste to which the plaintit’s mother belong- 
ed was not derived’ from the Sudra caste but claimed to be 
descended from these Apsarasas. 

Coming to the decision in Appeal No, 56 of 1908, quoted by 
the 3rd respondent’s Vakil, that decision must be deemed to have 
proceeded on the facts of that particular case as pointed out by 
my learned brother, Ayling, J., in the Judgment just now deliver- . 
ed by him. I do not think that in a different case where slightly 
different (though similar) facts are established the same conclusion 
against the existence of the relationship of permanent concubinage 
is bound to be arrived at. A man who allows his permanent 
concubine to serye as a domestic servant for wages in a respect- 
able household cannot, in my opinion, be held to have thereby 
destroyed the permanency of the connection between him and his 

“said concubine any more than a husband who so allows his wife 
‘weakens the matrimonial relationship between himself and his 
“wife. R . jong , . 
` In the result, I would answer the reference by saying that 
‘the plaintiff is entitled to a share in the joint SN property, left 
‘by his father. f | 
‘IN THE HIGH COURT OF: J UDICATURE AT MADRAS. 
Present :—Sir John Wallis, Chief Justice, Mr. -Justice Sada- 
' siva Aiyar and Mr. Justice Seshagiri Aiyar: 
Soundararajam, minor by his mother Appellant * (Plaintiff 
"> and next friend Kannamma! ` : 
, v. 
TM. R. M. A. R. R. Arunachalam Respondents (Defendanté.) 
l Chetty (deceased) and others: 
Hindu Law— Joint family—Partivion— Unambiguous expression of lenlon 
by one member—Suing for partition—Efects a severance of jcint family. 
A member‘of a Mitakshara joint Hindu family becomes separated from the 
‘other members by the mere fact of suing them for . bortitign Suraj Narain v. Iqbal 
_ Narain 1, followed. 


* A. No. 1403911. > : Tak October 1915. ' 
1. . (1912) I. L. B. 85 A. 80 at P: 87. 


i 
4 
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„ „Per. Sadastva diyor, d., SEN ; Soundara 
A member of a joint family who sells away, his share in all tho coparéenary Tajam 
propertias becomes severed ‘from the joint family and the alienee becomes a tenant- v. 
Arunachalam 
in-common with the other co-parceners in respect of the share so'alienated. 5 Chetty. 


11 Aiyyagart Venkataramayya v. .diyyagari Ramagya !, Chinnu Pillai v. Kali- 
muthu Chetti 2, Doraismomi, ` Y, Nondisawmy 3, Subèa Rao v. Ananthanarayana 
diyan 4 approved. 

Nanjaya Mudali v. § hanimuga Mudali 5, Ganesh Row v. Tulja Ram Row 6, 
‘Maharaja of Bobbili v., Venkalaramanjulu Naidu 7, dissented from, 


Appeal in forma-nauperis against the decree of the Court of 
the Temporary Subordinate Judge of Ramnad at Madura in 
Origina] Suit No.:59 of 1910. i 

This Appeal camefor hearing on Monday, the 19th ‘iy of J ‘iy 
1915, before the Chief. Justice and Mr. Justice Seshagiri Aiyar, J. 
after the expression of the opinion of.the Full Bench. [See p, 793 
se 

IN, Aiya Aiyar, Vakil for the. hese 
2 5 Sitarama Rao, Vakil for the 3rd Gespondent. 
“The Court made.the following jo 
“ORDER. OF REFERENCE TO. A FULL BENCH: — 

. This was a. suit by a person alleging kimself:to bean illegiti- 
mate son of one Ramaswami Chettiar for partition , against the 
legitimate son .of his. father. The- Subordinate Judge held 
that the paternity.of.the plaintiff was not proyed and dismissed the J 
suit. On appeal, we came to the conclusion that the plaintiff was 
the son of Ramaswami-Chettiar. On.a reference to the Full Bench, 
it.was decided that he.is entitled to the shaze of an illegitimate.son 
in: his. father's property... While the.appeal was pending in this 
Court, the legitimate son died unmarried. His mother was brought 
onthe record as his legal-representative... .. ..- 

. It is.now..contended . for -the appellant that 7 is enile to 
the whole-of the property of Ramaswami Chettiar by survivorship. 

The respondent's Vakil argues that by the presentation of the plaint 
for partition, the plaintiff became a. divided member and that 
consequently he is not entitled to succeed-tc his legitimate brother 
by survivorship. He.has also raised a preliminary .objection, on 
the ground that as the suit was framed for partition, it ought nct 
to be converted into one for sole possession, We.see no force in 
this latter.contention. The.claim.of the p:aintiff was to establish 
1> (12909). L.B, 25 M. 690. 2. (1911) LL.R.35 M. 47 at p59; se ZEM.. 246. 5 
8. (1911) 21 M. L. J. 1041. 4. (1912) 28 M. L. J. 64. : 
5. (1918) 26 M. L. J. 676. © 6. (1918) 36 M. D. J. 460. 
7. (1914) 2f M. L. J. 409, 
-108 ; 
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his status as an ‘illegitimate son and to obtain a share in his father’s 
property on that footing. The claim for partition is consequent on 
the declaration of status. The relief claiming sole: possession is 
similarly consequential. This objection must be overruled. On 
the main question of survivorship, the observations of the Judicial - 
Committee in Suraj Narain v. Iqbal Narain! are relied on by the 


‘ respondent. Very recently Sankaran Nair, J. (in Appeal No. 119 


of 1912) Pothi Naicken v. Naganna Naicken 2 held that these 
observations clearly ‘mean “that it is open to a member of an 
undivided family governed by the Mitakshara Law to ‘effect 
a separation between himself and the other members of the 
family by a declaration to that effect made to the. other’ mem- 
bers.” It is accordingly contended that the plaint in this’ 
suit which was served on the defendant was a declaration by 
the plaintiff of his intention to separate himself from.his undivid-_ 
ed brother, and effected a partition. This view is not consistent 
with the decisions of this Court in Sudarsanam Maistri v. Nara- 
simhulu Maistri, and Thandayuthapant Kangiar v, Ragunatha 
Kangiar,* or with the decisions of some of the other High Courts. 
Appeal No. 119 of 1912 is now the subject of a Letters Patent 
Appeal, but as the other learned Judge disposed of the casé on 
other grounds, it may not be necessary to decide the point in that 
case, and as the question is one of great importance we have — 
decided to refer it to a Full Bench. We, therefore, refer the 
question, “ whether a member of a joint Hindu family becomes 
separated from the other members by the fact of suing them for 
partition.” 
A. Krishnaswami Aiyar (for K. N. Ayah) for the Appatlank 

I submit that a mere unilateral declaration of an intention to 
divide, on the part of a member of a joint Hindu family, not 
accepted by or. acquiesced in by the other members, is not 
enough in law to effect a partition. The view I contend for, has 
the support of the texts of. Hindu Law, has been uniformly 
recognised by the decisions, and isin harmony with the- other 
branches of Hindu Law as een by the Privy Council and 


the High Courts. 


The Mitakshava defines pruti in Ch. I, S.I. p4: “Pati. 
tion is the adjustment of diverse rights regarding the whole.......” 








1, (1912) I. L, R. 85 All. 89 2. 28M. L. J. 423. 
K (1901) 1. L. R. 25 M. 149-at p. 156. i Ae 
(1911) L L. R. 35M. 289; s.c. 21 M. È. J, 248. 
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{Sadasiva Aiyar, J.:—‘ Settlement’ ic more appropriate than 
‘ adjustment ’.] 

(Wallis, C. J.:—In short, it means ‘iivnion of common owner- 
ship into.several ownership.] 

It is clear that “a division of right in” the property must be 
the act of all the parties interested or of the Court. A unilateral 
declaration is ineffectual for the purpose. The Subodhini and 
Balambhatti, as well as the Viramitrodaya follow the Mitakshara 
and throw no further light. on the question. The only text, which 
is supposed to support the contrary view is that of the Mayukha, 
Ch. IV. S. IV, pl. 2. In terms the text of the Mayukha refers 
to a case where there is no property to divide and provides that 
in such a case a mere declaration is enough. l 

[Seshagiri Tyer, J: The text is, “ Even where there is a 
-total.failure of property. . . . .”] 

[Sadasiva Iyer, J: . ‘Also when there is a total failure of com- 
mon property a partition may be made by a mere declaration. | 

Nilakanta leans in favour of the Dayabhaga view, as pointed 
out by Mandlik in his Hindu Law, page 38. 

[Seshagiri Iyer, J: Jimutavahana speaks of partition at the 
choice of a single co-parcener. See Dayakhaga Ch. I. pl. 35, and 
the Commentary of Sri Krishna.) 

[B. Sitarama Row referred to the Saraswati Vilasa pl. 28.] 

Saraswativilasa also draws a distinction between a case where 
the ‘family owns property, and where the family does not. In the 
latter case, severance may be effected by a mere declaration of 
intention and not in the former. It is supposed by Sankaran 
Nair, J. in Pothe-Naiken y. Naganna Naicker 1 that the Privy 
Council in Pandit Suraj Narain v. Pandd Iqbal Narain 2 adopt- 
ed the view of the Calcutta High Court and laid down that a mere 
unilateral declaration is. enough. I submit that the balance of 
authority in. Calcutta is. in my favour, The earliest case is Bulakee 
Lal v. Mussamat Indurputtee Koer 3 where the actual question was 
different . and the observations as to the power of the family 
members to revoke an actual partition by unilateral declaration are 
obiter, Mussamat Vato Koer v. Rowshun Singh + merely purports 
to interpret Appoovier v. Ramasubbien 5. . In Sadabart Pershad 
Sahoo v. Foolbash Koer 8, Peacock, C. J., expressly lays down 


14. (1916) 28 M.L.J. 428. 2, (1918) I.L.h, 85 A. 80. 
8: (1865) 3 W: R. 41. 4. (1867) 8 W. R. 82. 





6, (1866)11 M. I, A. 75.. 6. (1869) 12 W.R. (F.B) Lat, 
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the proposition I contend for. The reason forthe invalidity of an 
alienation by one member is stated to be the necessity for-the 


concurrence of other’ wills for: effecting a partition. The ‘ratio 


decidendi of the decision is approved by the P: C., in 18 Calcutta. 


(Wallis, O. J. Was this case cited- before the ery omer: 


in Pandit Suraj Narain v. Iqbal Narain 1.) : 


No. In Debi Pershad v. Phool Koeree 2 it was held that the 
mere institution of a suit is not enough to effect a severance, ‘though ` 
ib is an unambiguous act on the part of.a member: ‘Sadaburt 


Pershad Sahoo v. Lott Alikhan ® is a mere note of dissent from 
the earlier Full Bench case. [Reference was also made to Joy 
Narain Giri v. Goluck Chunder Mytee 4, The Collector of Monghyr 
v. Hurdai Narain Sahu ® Radha Churn Doss v. Kripa Sindhu 
Dass 6 Raghubanund Doss v. Sadhu Churn Doss? Tej Protap 
Singh v. Chamba Kalee Koer. £. Bata Krishna Goswami v. Gopal 
Krishna Goswami ? Bunwari Lal v. Daya Sunker Misser 10,} 

[Seshagiri Iyer, J: In Bengal, a membar of a Mitakshara 
joint Hindu family, cannot alienate his share in any item without 
the consent of the other members, In the case of a partition also 
such a consent would seem to be necessary.) : 

The Privy Council has uniformly held that partition must)be 
by mutual ‘agreement or consent. Appoovier v. Ramasubbier 1 
Ramchunder Datt v. Chunder Coomar Mundul 12 Chidambaram 
Chettiar v. Gauri Nachiar. 18, 


(Chief Justice—How do you explain: the observation in- 


Chidambaram Chettiar v. Gauri Nachiar 18, “the severance is 
ote by the decree if not earlier’? Does the oe 
“earlier ” refer to the institution of the suit?) 

No. An examination of the Privy Council Record in the case 
shows that the District Judge regarded ‘the'declaration of inten- 
tion in the course of the plaintiff's examination concurred in by: 
the other members as effecting a severance. The District Judge 
in express terms says that all that the Hindu Law requires to 
effect a severance is a concurrence of wills. It is to this that the 
expression “earlier” in the Privy Council Judgment relates, 








1. (1912) I. D. R. 35 A. 80. - > 2, (1869) 12-W. R.-510.: > 
8. (1870) 14 W. R. 889.. > >. © > 4. (1876) 25 W. R.3855... n, 
5. (1879) I L. R. 5 C. 425. 6. (1819) I. L. R. 5 O. 474. 
7. (1878) I.L. R. 40. 425. : 8. (1885) I L. R. 1% 0. 96." ` 
9. (1906)5 C, L. J. 417. : 10. (1909) 18 0. W. N. 816. 
11. (1866) 11 M. I. A. 75. J2, (1869) 18:M. L-A. 1814 


18; (1879) I D. R 2 M. 88... o ip A 
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[Sadasiva dijan, J.—In Joy Nardin Giri v. Girish-Chunder 1, — soundara: 
the Privy Council give mesne profits from the day on which Ji oy: rajaim 
Narain walked away from the family. | | ; 4 Arpachatis 
That is because he was excluded entirely from participation 
in the joint family property and not becatise he became severed 
in status. Reference was also made to Balkrishen Das v.' Ram’ 
Narian Sahu 2, Ram Pershad Singh v. Lakhpati Koer 8, Parbati 
v. Naunhilal Singh 4. In the last mentioned case the -whole 
discussion as to the factum amd validity. of the consent of the 
. guardian would have been irrelevant if the other'adult member 
could have effected a severance of his own accord. = ot 
(Wallis, C. J.:—The question in every case seems to. have 
been, “did the members agree to divide ? ”] 


“In Pandit Sura) Narain v. Iqbal Narain 5, ‘the Privy Coun- 
cil do not decide the point. They assume for the purposes of 
argument that a definite and unambiguous indication by one 
member of his intention to separate may amount to separation and, 
find that the facts in that case did not require a decision on the: 
question. The Privy Council purport to follow Appoovier ve 
Ramasubbien 6, and the cases subsequent thereto, and do not, lay’ 
down any new proposition. The utmost efect that can be given 
tothe observation of the Privy Council is that it is a casual z 
dictum, not necessary for the purpose of the case. 


The Madras cases also lay down thata severance of the joint 
family can only be by mutual agreement or by decree of court. 
The mere filing of a suit does not have that effect. Sangili Ve. 
Mookan T Subbaraya Mudali v. Manika Madali 8 Sudarsanam 
v. Narasimhalu 9 Thandayutha Pani v. ‘Ragunatha Kangiarl0. 
Balakrishna Mudaliar v. Raja Mudalarlt, Even in Bombay, 
where the Mayukha prevails the authorities are in my favour. 
Moro Vishvanath v. Ganesh!2 Babaji Parasharam v. Kashibaits 
Murari Vithoji v. Mukund Shivaji Naick, 


Any other interpretation of the Privy Council decision will- 
make it irreconcileable with the series of decisions both of Privy 





, i. (4848).1 L. R.-4 0. 484. ' 2. (1908) I. L.R. 80 C. 788 at-752. : | 

8. (1902)-I L. R-80 Cr88k. -7 “4 (1909) T-L. R 81A: £89, abdi =- 

5. (1912) I. L. R 35 A. 80. 6. (1866) 11M. L A. 75- 

7. (1892) I. L. R. 16 M. 350. _ 8 (1896) T` L. R. 19 M. 845. : 

9. (1901) I. L. R. 25 M. 149 - 10. (1911) I.L.R, 856 M. ag9— 21 M.L.J. 240, i 
Tl, (1915) M.W. N. 17. . > 14, (1878)-10 Bom. H. O. R. 444 at 454. 


18, (18/9) L L. R 4B, 157:.' > M4. (4890): L: È. 15 B, 201 at 208) 
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Soundara- Council. and the High Courts, on allied branches of Hindu 


ee Law. Ega . $ 
Aragachatam 1. Decisions. which hold that the mere filing of a süit di 


not effect a division of status though nothing can be a more 

. unambiguous declaration of an intention to sever. Sangili v. 
Mookan 1 Subbaraya v. Manika Mudah ? Bunwaree Lal. v. 
Daya Sankar Misser 3 Babaji Parashram v. Kashi Bai 4. 

2. Even the alienation of a co-parcener’s entire interest in 
the joint family property does not put an end to the joint family 
status though an alienation of that description is stronger evidence . 
of an intention to sever than a bare declaration. Nanjaya Mudali.v.. 

:ı Shunmuga Mudali 1 Maharaja of Bobbili v. Venkataramanjulu 2 | 
Madho Proshad v. Mehrban Singh 3 Balgobind v. Narain Lal 4. 

3. A person cannot will away his share in the joint property 
excepting with the consent of the other co-parceners and why i is. 
not a will an unambiguous declaration of an intention to sever ? See 
Brij Raj Singh v. Sheodan Singh® Lal Bahadur v. Kanhaiya 
Lal 6. The same remark applies to the case of gifts. The English ` 
Law, more than the Hindu Law, disfavours joint tenancies. Even. 
in England a unilateral declaration is not suficient to effect a 

-geyerance. Balsbury’s Laws of England Vol. 24, S. 204 ; Freeman - 
° on co-tenancy Ss. 30,31; Patriche v. Powlet!! In re Wilks : piid 
v. Bulmer. 
| Lastly the inconvenience that will arise, if the opposite =e 
is upheld, is greater. Take the case of a joint Hindu family. As 
soon as the eldest son of a member of a joint Hindu family 
attains majority, if he is to efect a severance by his unilateral act 
and walk away with his share, his brothers who are minors at the 
time, as well those that may be born thereafter, will be greatly’ 
prejudiced. It is for this reason that the texts prohibited parti- 
tion among the sons during the life-time of the parents. See 
Manu Ch. ix, pl. 104; Mitakshara Ch. I. S. III, pl. 1,2. In no case 
has it been held that a co-parcener can put an end to the joint 
status by his unilateral act. The principle of stare decisis applies 
with special force to this case. For all these reasons 1 submit that 
the reférence must be answered in the negative. 





1. (1892) I. L, E. 16 M. 350.. . 2. (1896) I. L. R. 19 M. 845 
8 (1909) 13 0. W. N. 815 at 824. 4. (1879) I. L. R. 4 B. 157. 
5. (1913) 26 M. L. J. 576. 6. (1914) 27 M. L. J. 409. 
7. (1890) I. L. R. 180. 157. 8. (1898) I. L. R. 15 A, 389. 
.9. (1948) 25 M. L. J. 188 (P. 0.) 1%. (1906) L. R. 84.1. 4. 65. 
11. (1740) 2 Atkins 54=26 E. R. 480. 12. (1891) 3 Ch. 69, 


PART XXIL] THE MADRAS LAW JOURNAL REPORTS. 23 


"8 Srinivasa Ayangar and Sitarama Row ‘for the’ Respon- 
dents. The texts of Hindu Law and the decision of the Privy 
‘Council conclude the matter. There is no text of Hindu Law 
which requires that partition in all cases must ba by mutual agree- 
ment. The Mitakshara in Ch. I,S.I p. 4 merely gives a 
‘definition of partition or, rather states its efect. Manu Ch. 
a 8. 104 merely lays downone mode cf severance (7.e.,) by 
mutual agreement. The text of Manu is aot exhaustive. See 
“Viramitrodaya Ch II, pl. 5. A mere intention to divide creates a 
'sevèrance. Saraswati Vilasa pl. 28. < 

' [Seshagiri Iyar, J: That refers to division of selah ditties 

in the case of the indigent, who have nothing else to divide.] 
‘In 8. 28, the author lays down’ a gene-al principle. Both in 
the case of religious duties and in the case of property, a mere 
intention to divide efects a severance, In “he case of the poor, 
there can be a division of religious duties on y. In the case of the 
‘wealthy, division of wealth must precede a division of religious 


duties. In either case a mere act Of the wil, on the part of one ` 


‘member i is enough. 8, 30 makes the meaninz clear. The rule laid 
down in 5. 28 is applied in S. 30 of the Savzswati Vilasa. Lastly 
there is the text of the Mayukha Ch. IV, S. iv, pl. 2. The footnote 
in p. 388 of Mandlik’s Hindu Law is not an authority against me. 

The dicta of the Privy Council in the ceses cited by the other 
side are not against me. When the Privy Coancil in Appoovier v. 
Ramasiubbien 1, lays down that an agreemert may bring about a 
severance, it does not mean that there is no other mode of sever- 


ance. In those cases the Privy Council do nət purport to give an. 


exhaustive enumeration of the means of effecing a division, There 
are various modes in which a disruption of the joint family can 
take place, besides mutual agreement, ¢.g., rerunciation, exclusion, 
conversion, unilateral declaration, aliena ion, award, decree 
of court, attachment of share, etc. A remunciation or release 
is a unilateral act. and yet it severs tha releasing member, 
The view. laid down in Sudarsanam aistri, v. Narasim- 
“halu 2, that consideration and consent of the other members 
are necessary for a release by one memper is unsusiainable. 
Thangavelu Pillai v. Doraisamy Pillai 3. zlienation of a mem- 
ber’s share in the family proparty e fects- a severance and = 


1. (1865) IM. L. A, 45. 2. (1901) L. L. R. 45 M. 149.ab 156. 
3. 1914) 27 M, L. J. 279. 
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-the alienee a fenant-in-common with the other members. Ayya- 


gari Venkatara'nayya v. Ayyagari Ramayya 1, Chinnu Pillai 
V. Kalimuthu Chetty 2 Subba Row v. Ananthanarayana Iyer 3. 


and Ram Chunder Dutt v. Chunder Coomar Mundul *. For a case 
‚of exclusion see Joy Narain Giri v. Girish Chunder Myti 6. Attach- 


ment effects a severance, Suraj Bunsi Koer v. Sheo Prasad Singh 8. 
Madho Parshad v. Mehrban Singh 1; so also conversion; see Kulada 
Prasad Pandey v. Haripada Chatterjee 8. A father in a joint Hindu 


family, of his own accord without reference to his sons can effect a 


division among them. See MitaksharaCh. I, S. 11 pl. 2. It is 


.thus obvious that division by consent among the co-parceners is 


only one mode of effecting a severance. Tej Protap Singh wn. 
Champa Kalee Koer 9 merely deals with two prominent modes 
“of partition viz., by agreement and by decree of Court and does not 


touch the present question. 


There is nothing strange in an unilateral declaration operát- 


‘ing to effect `a division. Under the Mahomedan Law, such a 
‘declaration efects a dissolution of marriage. If a member 


wants $ò become separate, a declaration of his intention’ is 
enough, if communicated to others. There is nothing’ in 
principle to compel your Lordships to hold that such a person ‘is 


‘bound to get the consent ‘of the other members before relinquish- 


ing his claims against them, quod the family property. After all 


‘what is the consent worth? Is it open to any member to defeat 
‘a partition suit by withholding his consent. In sucha suit the 
‘court merely enforces for the plaintiff his strict legal right. 


The authority of the early Calcutta cases and of the Piivy 


‘Council case in Pandit Suraj Narain v. Iqbal Narain 10 concludes 
‘the matter. | Mr. De Gruyther in his argument before the ‘Privy 
‘Council refers to all the Calcutta cases laying down that a uni- 
‘lateral declaration is enough to effect a severance; Bulakee Lal 
‘v. Indurputtee Koer li, Mussamat Vato Koer v. Rowshan Singh 12, 


Ram Dyan Kunwar v. Mt. Phoolbas Koer 13, Raghubanunda 


‘Doss v. Sadhuchwran Dou 14, Radhacharan om vV. Aripa: 
sindhu Doss 15, 


z (1902) I. L. R. 25M. 690. 2. (1911) LL.B. 85 M. 47==21 M.L.J. 946. 
(19129) 28 vf. L. J.-64.- 4. (1869) 18 M. I. A. 181, u p 
5 fison I. L. R. 40. 484. 6. (1879) I. L. R O. 148. 
“7. (1890) I; L. R. 18 O. 157 P. C. 8. (1912) I. R 400. 407 
¿ 9. (1885}.1. L. E. 12.0. 96 -` 0. (1913) I. L. R. 85 A. 80. 
AL dist BW. R. 41. - 74 (1861) 8 W. R. 82. 
13. ...(1870).14 W..R. 846. (1878) 1. L. R. 4,0. 425 | 
15. ' (4879) LEB. 60 HL 
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The Privy Council accept the view laid dawn in these-casés 
and enunciate the pri pcsiticn. It is net a mere casual dictuin as 
contended for by the other side buta considered enunciation of a 
principle of Hindu Law. ‘ 

The decision in Thandayuthapani v. Raghunatha 1 is no 
longer good law. A plaint in a partition suit is enough to efect a 
severance. Mesne profits are calculated ao the date of cine 
tion of the suit. , 

[Seshagir. Iyer, J.:—Is & communication of the dedlueation 
necessary and if so to whom ?] 

Communication to the Manager of the family is enough or-if 
the Manager himself wants a partition, communication -to all the 
‘cther adult members is enough. 

[Sadasiva Ayar, J.:—In the case of aplaint i ina partition 
suit, wnen is the severance e‘fected.] 


As soon as notice of the suit is served on the other side. For 
the sufficiency of & unilateral declaration, to effect a severance in 
status ‘see Bhattacharya’ s Hindu Law p, 590; Sircar, Hindu Law 
pe 2656. In re Wilks: Child v. Bulmer supports my position: A 
nian’ may by his Own act preclude himself from clarining the right 


by survivorship, As soon as an order of court is passed,’in a bill. 


for partition the severance becomes complete. The principle of 
staré decisis does nut apply for there has been no case in Madras 
tall now, deciding tke question. Equally inapplicable is the 
argumentum ab inconvenienti urged on the other side. No vested 
right 18- sought. to be taken away; a, new power will be 
_conterred, if tav reference is answered in the afirmative: 

Tne Cours expressed the following 


Opinion >The Chief Justice — The arguments in. favour of 
a negative answer LO the reference have been very ably presented 
by Mr. A. axrisanasamy. Ayyaz; but atter all it comes’ back to this, 
what is the efect to be given to the following passage in the 
judgment of their Lordships of the Judicial Committee in Sur aj 
Narain v. igbat Naran 4 “Tne principle applicable to cases 
„ot separation irom the joint undivided iamily:has been clearly 
enunciaved by bas Beara in Hewun Pershad y: Mussumat kadha 
Beeby +, ana the weil-known case ot Appoower v., kama Subba 
amor arate pa pi Waaa 
8. (ulz) LL.R.B9 A 80. (p. 87). s.o. 24 Mid. 845. 7 T 
4,' (1846):4 MiD-A.187. | + 
109 
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Aiyan 1. What may amount to a separation.or what conduct on 
the part of some of the members may lead to disruption of the joint 
undivided family and convert a joint tenancy into a tenancy-in- 
common must depend on the facts of each case, A definite and 
unambiguous indication by one member of intention to separate 
hiniself and to enjoy his share in severaliy may amount to separa- 
tion. But to have that effect the intention must be unequivocal 
and clearly expressed. In the present case that element appears 
to their Lordships to be wholly wanting.” 

It was argued that there was nothing in these two cases about 
separation by the unilateral.act of the separating member: that as 
regards two later decisions which were referred to as supporting 
it the statement in Ram Chunder Dutt v, Chunder Coomar 
Mundul, 2 that the alienation of their shares by two members of 
a joint family terminated the joint status was obiter, as the litiga- 
tion was between these alienees and the alienee from the other 
member of the family ; and that the observation in Chidambaram 
Chettiar v. Gauri Nachiar, ® about separation having been 
effected by decree or earlier referred, as appeared from the 
printed book, to the opinion expressed by thè Trial Judge that 
separation might be held in that case to have taken place even .. 
before decree as the defendants had consented to it during the 
trial and there was then a concurrence ‘of wills. Certain other 
cases were referred to in which it was said their Lordships 
had ‘treated partition as ‘effected by the decree, These cases, 
however, were cited :- before their Lordships in the course. - 
of the argument as well as the Calcutta cases whick contain 
observations in favour of unilateral separation and the dissent: 
from this view in diyyagari Venkataramayya v. ‘Aiyyagari 
Ramayya 4. In these circumstances I do not think that Courts in 
India would-be justified «n treating the statement in- their 
Lordships’ judgment that a definite and unambiguous indication 
by a member. may amount to ‘separation as ‘Intended to express 
no opinion one way or the-dther, but to leave the matter open as . 
unnecessary: to decide seeing. that no such~defimite and undmbi- 
guous indication .was proved in the case. Tam therefore con- 
strained to answer the question in the affirmative, though I do so 
with some reluctance, asithe opposite view has, I think; prevailed 
in this Court and is more in harmony. with decisions ot this Court 


Ty. (1866) 11M. LA. 76. a (869) 18 MLL A Bl at 10 
“1, (1866) 11 M. I-A. 76. [soa 18 M. I. A. 181 at p. 198. 
8. (1878) LL. Re, 2 Mad, 88; E (1902): I. L» R. 2bM:6 e0. 


N 
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on certain iiss questions which are dealt with in, the judgment 
of-my learned brothers. ` ee =. 

None of the Privy Cotincil, decisions ‘ on this question proceed 
upon the authority of Hindu Texts, but, as tae question has been 
argued from that standpoint, I may say that. I do not think the 
texts to which we have been referred support the doctrine. of 
partition by unilateral act. Vignaneswara says nothing about it 
in the Mitakshara. The passage which has been cited from the 
Sarasvati Vilasa begins with a complaint that the author of the 
Mitakshara had chavracteristically perhaps said nothing about 
division or separation -as regards religious duties and merely 
endeavours to supply the omission, What the author says; 
if I. rightly understand him, is this:—Separation in religious 
duties cannot take place without partition of wealth where. 
wealth exists, pl. 29. What howaver’ if the: family has no 


property to divide? He cites Vishnu for tae proposition that - 


there may be division of religious duties alone, but only, 
he explains, for those who have no waalth, pl. 28. In 
their case he says, pl. 30, “the separate performance of 
religious duties with or even without the oshers’ consent con- 
stitutes a partition of religious duties; but in the case of those 
who have wealth partition of wealth takes place.” The. only 
partitionshe appears-to contemplate in the case of those who haye 
wealth is actual division’ and this ‘of coursa involves consent. 
Mayuka S, 3 pl.. 4 seems merely to reproduce in an abbreviated 
form the view of the Saraswati Vilasa as to partition when there is 
a total failure of common property. The comment in the Vira- 
mitrodaya C. 2 -Pt.1 pl. 5 that an actual assemblage of brothers 
is not necessary to efect a partition though it .is mentioned in 
Manu IX, 104 does not I think affect this question. My answer 
is in the affirmatiyé. 
~ Sadasiva, diyar, J :—The question referred by. the Division 
Bench to the Full Bench is whether a member of a joint Hindu 
family becomes separated from the other members „by the fact of 
suing them for partition. z 
In Madras, it seems to have been generally assumed by the. 
` Bench and the Bar till the Privy Council decision in Suraj 
Narain v. Iqbal Narain, 1 that no. separation of the plaintiff in 
status, which will affect what is loosely called the right of 
survivorship, takes place by the mere fact of the suit for partition 
7, (1912) LER, 85-Al 80; sc. 24 M. L J. 845, OCT 
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and that it is only the decree of the Court passed in the su't which 
afects such stitus. In Subbaraya Mutali v. Manika Mudali 1 


- there is the following obiter dictum: “The right to ecntinue a 


suit for partition after the deth of” the plainti £ would, of course, 
not devolve on his widow or other heir, not being a co-parcener of 
the defendant, because, immediately on the death happening 
before the decree, the right of survivorship would take efect.” In 
Sudarsanam Maistri v. Narasimhulu Maistri 3 the following obiter 
dictum occurs at page 156, “Any such person” (that is a 
member of an undivided Hindu family) “may also retire there- 
from” (that is from the membership in the undivided family) 
“by civil death or by renunciation on his part acguiesc d 


- in by the remaining members, provided such renunciation and 


acquiescence are manifested: by an overt act—naimely, ‘the 
giving him ‘some trifle’ out of the family property.” “ With all 


` deference to Garth, C. J., I Gnd myself wholly unable to concur 


in the proposition enunciated by that learned Judge’ that a mere 
declaration by one member that he was separate from the others, 
would seem to be sufficient to effect the separation, Radha 
Churn Doss v, Kripa Sindhu Doss 3”. These seem to me to be 
the only dicta that directly negative the proposition that it is open 
toa member of an undivided: Hindu family governed by- the 
Mitakshara Law to effect separation between himself and the 
‘other members by an unequivocal and unambiguous declaration 
to that effect made in the plaint in @ suit for partition brought by - 
him, even after that declaration has been communicated to the 
‘other adult male members by the service of summonses in the 
suit, There are observations in numerous other judgments, not 
only of this High Court but of the other High Courts and of the 
Privy Council, that a partition of status is made by mutual consent 
or by decree of Court, but those observations cannot be safely 
relied on as implying that except in those two modes, partition 
of status cannot be effected and that only in those modes, 16 could 
be effected. It is well established that even without the consent 
of his sons who are his co-parceners, a father can e fect a partition 
among his sons and b2twe2n himself and his sons and it hw baen 
further held that without an express agrsemeni to divide, pirt.tion 
in stus is efected by conduct such as separs.e massing, separate 
contracting of debts, separate = with properties, mutual 


1. (1896) I. L. R., 19 M. 345. (1901) I. L. R., 25 M. 149, - 
“3. (1879) I. L. R. 5 a. ‘474 at 477, 
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dealings on the footing of sepiwate interestand so on. (See Gadian 
Chettiar v. Gadian Chettiar 1 and Mussamut Josota Koonwur v. 
Gourie Byjnath Sahae Sing 2. As I have said already, even the 
direct: pronouncements in Subbaraya Mudah v. Manicka Mudah 8 
and Sudarsanam Maistri v. Narasimhulu 4 are obiter, _ 

In several cases in the Calsutta High Court, on the other 
hand, cases falling under the Mitakshara Law, there are dicta 
(though again, mostly if not wholly obiter dicta) that an unequi- 
vocal declaration by one member with arto the knowledge of 
the other members does efect a division in status. (See 
BulakeeLall v. Mussamut Indurputtee .Kowar 5, Mussamut 
Josola Koonwur v. Gourie Byonath Sohae Singh, Mussamut 
Vato Koer v. Rowshun Singh Debee Pershad v. Phool Koeree 
alias Gheena Koereee ® Mussamut Phoolbas Kooer v, Lall Jugges- 
‘sur Sahi 9 and Raghubanund Doss v. Sadhu Churn Doss 10, : 

I do not think it necessary to refer to the other numerous 


cases decided by our High Court and tae other High Courts — 


quoted before us as they do not contain any dicta directly 
dealing with the proposition’ for which the defendantcon- 
tends in this case, nimely, that an cnequivocal declaration 
‘does create a division of status. These. other cases deal (1) 
-with the efect of an alienttion attempted to be made by will of 
his undivid:d share in the whole or in one or more of the 
coparcenery properties or the alienation o? the. entire ownership 
in one or more of such properties by a member-of the coparcenery 
or (2) with the effect of gifts intervivos so attempted to’ be made 
or (3). with the effect of alienations intervivos for value so made. 
The observations found scatsered in such cases were relied on for 
the purpose of showing that as the logical result from those 
observations, there followed either the affirmative or the negative 
of the above proposition for which the defence contends in the 
case before us. The development of law is not always logical and 
the development of the Hindu Law in connection with the legal 
effect of alienations bya member of a coparcenery, cannot be 


proved, in my opinion, to be strictly logical even by the employ- 


ment of the highest ingenuity and learning and I, of course, shall 
1, (1914) I. L. W. 799. . 2. (1866) 6 W.R. 139 at p. 149 to 144. 








8, (1896) I. L. R. 19 M. 815. 

4, (1901) I. L. R. 25 M. 149; s.c. 11 M. L. J. 953 

5. (1865) 8 W. R. il. 6. (1866) 6 W. R. 189. 
7, ` (1867) BW. R. 82. 8. (1869)12 W. R. 510. 
9. 


(1870) 14 W. R. 840. 10. (1878) 40.425 ab p, 480. 
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not’attempt to do so, Similar observations apply to the law re- 
lating to the son's liability for the father’s debts, the law relating 
to alienations for discharging such debts, the law relating to the 
rights of alienees from the incumbant of an Impirtible Zemin- 
dary, the law relating to succession to such Zemindaries 
and to many other branches~of Hindu Law. In Chinnu 
Pillai v. Kalimuthu Chetti 1 in the opinion of the Honour- 
able - Mr, Krishnasami Aiyar printed at page 59, the follow- 
ing occurs:—‘ But it does not follow from this that if 


"a co-parcener alienates his . interest in family property, the 


alienee has, until actual partition, no definite share in the proper- 
ty: Like the alienee from a joint tenant in England, the alienee 
from a co-parcener in India has a fixed share in the common pro- 


- perty with reference to the date of alienation.”  Tais’ implies that 


the alienor who sells away his share in all the coparcenery pro- 


. perties becomes severed from the joint family and the alienee be- 


comes a tenant-in-common which the other co-parceners in respect 


` of the share so alienated. (See also the decision in Aiyyagari Ven- 


kataramayya v. Aiyyagari Ramayya, 2, the judgment of Sundara 
Aiyar J. in Dorasawmi v. Nondisawmy, 3 and the decision of 
Benson and Sundara Aiyar, JJ. in Subba Row v. Ananthanarayana 
Aiyar 4). I respectfully agree with the above opinions and res- 
pectfully dissent from the decisions which have held that the 
alienor coparcener continues to be a member of the undivided 
Hindu family (and is hence entitled to the accretions to his share 
caused by the subsequent death of co-parceners dying without leav- 
ing_male issue) and from the decisions which hold that the 
alienee from a co-parcener does not get any rights in or title to. 
the share of the alienor but only an “equity” to bé worked out, ina 
partition suit. (Some of the decisions I so respectfully dissent - 
from are found in Nanjaya Mudali v: Shanmuga Mudali 5 Ganesh 
Row y. Tulja Ram Row, 6 and Maharaja of Bobbili v. Venkata- 
ramanjulu Naidu 7. 


< Before proceeding further, I shall first consider the question 
whether the filing of a suit for partition is, in the language of the 
Privy Council, “a definite and unambiguous indication by one mem -~ 
ber of his intention.to-separate himself and to -enjoy his share in 
T i (194) L L, R, 35 M. 4T a. (1902) L L. R., 25 M, 699 

3. (1911) 21 M. L. J. 1049 4. (1912) 23 M. L. J. 64 

5. (1918) 26 M. L. J, 676=15 M. L. T. 186. 

6. (1913) 25 LGJ. 433, T. (LILL) 27 M. G.J. 409, 
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individuality’? and whether such intention ‘is made “unequivocal” 
by the filing of the plaint and becomes “clearly expressed ” to the 
other co-parceners by the summonses served on them in the suit. 
It seems to me that if.the plaint is filed, not merely for a declara- 
tion of the plaintiff's right as à co-parcener in an undivided.family 
(as in the old Calcutta case referred to in 12 weekly Reporter 
510), but is brought for a partition of the joint family property 
on the basis that the plaintiff wishes to be treated as a divided 
co-parcener from the date of the plaint (if nos from an earlier date) 
and if he seeks for mesne profits at least from the date of..the 
plaint, if not from an earlier date,.and asks for the division’ of 
the properties as they stood ai the date of the plaint, if not at 
an earlier date, it seems to me difficult to conceive of a stronger, 
more unequivocal and more unambiguous declaration of an 
intention to separate himself and if that intention is communicated 
through the Court by summonses issued to the defendants (the 
remaining co-parceners) in that case, such clear expression -of 
intention becomes fully effectual to create ‘division in status. I 
take it that the phrase “clearly expresses” means “clearly 
expressed to the definite knowledge of the other co-parceners,’”’: 


. I shall now proceed to consider the Hindu Law Texts on 
this point. Manu in Chapter 9, Sloka 111 ssems to treat separa- 
tion in living and messing as a very laudable act as it multiplies 
religious acts and hence a mere desire to live apart and the conse- 
quent living apart among brothers as efscting separation in 
interest so as to puban-end to the right of the eldest brother to 
manage the. whole patrimohy. Saraswathi Vilasa deals in placita 
22 to 33. with the question of what constitutes division of status. 
In placitum 29 it.lays down the rule that, in the case of brothers 


who have wealth, partition of religious duties should be made ` 


only after the partition of wealth. In placitum 28, it lays down 
another general. rule that “ 7 
intention, justas the making of an appointed daughter can be 
éffected by mere intention without any formality.” - It seems to 
me clear. that in this placitum the word, ‘ partition’, does not ex- 
clude. partition of-wealth „and is not conined to partition of 
religious duties as’ argued by Mr, A.. Brishnasawmi Aiyar 


for the appellant. Placitum 30 is as “follows :—“ Therefore ` 


also in the case of those who kuwe no wealth, the separate pert- 
formance of religious duties with or even without others’ consent 
- “110 


partition can bs effected by mere 


Soundara- 
rajam 
2. 
Arunachalam 
Chetty. 


Sadasiva 
Aiyar, J. 


“Boundara- 
rajem 
v. 
Arunachalam 
Chetty 
Sadasiva 
Alyar, d. 


832 THE MADRAS LAW JOURNAL REPORTS. [von. KRIK 


constitutes a partition of religious duties ; but in the case. of the 
rich, partition of wealth takes place”. It seems to me that the 
phrase “with or even without others’ consent” is introduced so as’ 
to show the applicability of the general rule laid down in placitum 
28 that mere intention without the other co-parceners’ consent 
does effect a division and not to introduce any qualification that, 
as regards partition of wealth, others’ consent is necessary, The 
distinction made is not, between the creation ofa division in status 
with or without others’ consent in the case of religious duties and 
the creation of a division in status with others’ consent in the 
case of partition of wealth, but between the creation of a division l 
in status in the case of those who have no wealth effected by a 
separate performance of religious duties alone with or without 
consent and the creation of a division in status by a separation of ` 
interest in wealth only with or without consent in the case of 
those who have wealth, because a separate performance of religious 
duties alone in the case of co-parceners who have wealth is not 
sufficient to effect division in status. 

.In placitum 33, the Saraswathi Vilasa declares that not gni 
Manu and Yajnavalkya but every Smrithi and every commenta- 


‘tor and the Nibandha Kara without exception favour division ` 


in status, thus showing that the true Hindu Law does not favour 
the doctrine of joint status, though customs borrowed from the 
Malabar Marumakkathayam system or other sources might have 
gradually encroached upon the Shastraic Law originally followed. 

Again even in the case of those who have wealth; a.co-parcener 
who has not effected division in status by getting his share of the 
wealth or by a clear intention expresséd to his other co-parceners 
can by conduct continued fora number of years be deemed to 
have expressed that intention, that conduct being the separate per- 
formance of religious ceremonies for 10 years. This is provided 


. for by placitum 34. Placitum 34 cannot apply to those who have no 


wealth as the separate performance of religious duties in their case 


“without any condition as to the length of the period at once severs 


the interests. In fact, placitum 34 says that those separately perfor- 
ming religious duties for 10. years “should be understood as divided 
in respect of the paternal wealth,” that is, even without actual 
divisicn cr declarulicn of intention to divide. The 10 years’ period 


- is, ol cCurse, (niya rule ot evidence under the old Hindu Law 


which is nov uow binding on the Courts which are governed by 
the liviuence Aci. ; 
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In the Viramitrodaya, placitum 4 of Chapter II says.at the 
end that even while the mother is living (after the father’s death) 


the sons have no right to the parental wealth as they ought to be ` 


dependent on the mother for their supporé and maintenance. 
Then placitum 5 clearly states that the status of division is created 


at the desire of a single co-parcener and hence a meeting of the - 


brothers in order to arrive at @ consensus in respect of divided 
status is not necessary. 

In Vyavahara Mayukha, Section 3, placitum 2, it is sid “Also 
when there isa total failure of common property, a division in 
status may even then be made, by the mere declaration, ‘I am 
separate from thee’; for,a partition merely indicates a state of 
the mind. Transactions relating to partition are only declaratory 
of this mental state”. I am unable to accept the far-fetched gloss 
of Mr. A. Krishnaswami Aiyar on the last- two sentences that 
they relate only to those who have no secular wealth to divide 
nor can I accept the still more far-fetched comment of Mr. Mandlik 
that the Bombay author of the Vyavahara Mayukha was influenced 
by the Bengalee commentator Jimuta Vahana, 


If a co-parcener can demand partition and separation of his 
share at any time and if the other co-parceners are legally bound 
to give him his share at once, it seems fo me clear that separation 
_ in interest takes place as soon as he expresses an unequivocal 
intehtion to that effect or makes an unequivocal demand for parti- 
tion and that the necessary delay in ascertaining the particular 
property which falls to his share either by agreement or by an 
award of Panchayats or by a decision of the Court cannot delay 


the separation in status. As it is put in Joy Narain Giri v. Girish ` 


Chunder Maiti 1, -“ this separation of status by declaration and 
communication of intention has its origin m the power of each 
member of a family to demand a partition ai any moment and 
the inability of the family to retain any member in joint owner- 
ship longer than he may desire.” The managing member of an 
undivided Hindu family cannot surely represent a junior member 
after the latter refused to remain & member of the undivided 
Hindu family and demanded his share, except, of course, in res- 
_ pect of dealings with third persons to whom notice had not been 
given of. the said junior mamber’s intention to terminate the 
agency” of the managing member. If, as was argued, the English 
1. (1878) I D. R, 40. 495 at page 430. 
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Law of joint tenancy does not allow a joint tenant by a mere 
unilateral declaration to make the joint tenancy a tenancy-in-com-. 
mon so as to defeat the right of survivorship (See per Lord Hard- 
wicke in Partriche v. Powwlet 1, quoted in In re Wilks: Child v, 

Bulmer 2, and the opinions of Lord Thurlow and Lord Hatherly 
given at page. 68,) that rule of the English Law has, in my opi- 
nion, no relevancy in the decision of the question of Hindu Law 
whether a co-parcener of a joint undivided Hindu family can put 
an end to his status as undivided co-parcener-by such declaration. 

Even in English Law, joint tenancy with the right of survivorship 
was never favoured by Courts of Equity and the increasing tendency 
has been to take advantage of slight indications to convert a joint 
tenancy to a tenancy-in-common. Alienation by a joint tenant 
of his share -to a third party severs the joint-tenancy in English 
Law. In Narayanasami Naidu Garu v. Tirumalasetii Subbaya 3, 
I said “I am of opinon that Courts should lean against the 
continuance of joint tenancies and against claims of survivorship.” 
See page 100. “ The ancient Hindu Law knew, according to the 
learned writer Mr. J. C. Ghose, no such principle as joint tenancy 
and no principle of survivorship......... Equity also does not 
favour joint tenancies and rights of survivorship.” I know it has 
been said that the -Mitakshara recognised the principle of 
survivorship and joint tenancy and I myself have, following the 
language used by the highest authorities, stated so. The Mitak- 
shara first created a revolution (it may be that it sanctioned 
by its authority or recognised the revolution already being effected 
by the then prevailing customs) by giving the sons rights by 


| birth jointly with the father in ancestral properties, taking advan- 


tage of thé moral admonitions addressed in ancient texts to the 
father not to alienate his ancestral properties so as to leave his 
children penniless. Then the right of the widow of a sonless 
co-parcener to inherit her huband’s share was denied to her and 
the other male co-parceners were made the inheritors of that share. 
The whole of Chapter II, Section I, placita 1 to 89 of the Mitak- 
shara which contains the ingenious special pleading by which 
the widow of an undivided: sonless co-parcener was disqualified 
from inheriting his share in the estate does not contain a word 
about survivorship. ` Vijnaneswara professes to find equally 
authoritative texts for either view as to the rule of inheritance, 


1. (1790) 2 Atk. 54. Q. (1891) 8 Ch. 59 at page 62. 
. 8 (1918) M. W. N. 95. 
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some texts recognising the right of the widow and some excluding 
her on the ground of incapacity to perform religious ceremonies 
and he then professes to reconcile the texts . by saying, not that 
any principle of survivorship prevents the inheritance of the 
widow but that the succession itself to the undivided share of the 
deceased co-parcener passes to the remaining co-parceners. This 
idea of a distinction between accretion by survivorship and the 
passing of property by inheritance or succession proper seems 


absolutely foreign to Hindu Law. I cannot but believe that. 


because the other co-parceners were to inherit the deceased son- 
less co-parcener’s share under the Mitakshara instead of the pro- 
per female heir under the old texts, (namely, the widow or the 
daughter if the widow had died) inheriting it, a confusion of ideas 


based upon the notion of English Law that the surviving joint, 


tenants get the deceased tenant’s share by survivorship was intro- 
duced into the consideration of cases under the Hindu Law: That 
there are numerous differences between ths joint tenancy of 
the co-parceners in a Mitakshara Hindu -family and the joint 
tenancy as understood in English Law has been recognised in 
several cases. As Sankaran Nair, J.: says in his judgment in 
Appeal No. 119 of 1912; “ It is argued that the joint tenancy has 
been converted into tenancy-in-common. The differences be- 
tween the joint tenancy of a Hindu family and as it is understood 
in English Law must be borne in mind. In the former the joint 
tenancy has its origin in birth and not by conveyance. There is 
no unity of possession, the managing member bemg alone enti- 
tled to it against the others. There is no unity of title as the 
members do not derive their interest at the same time. There 
ig no unity of time as they do not hold for the same time and 
from the same time. There is no unity of interest as some may 
be entitled to larger share than others, The chief characteristic 
of survivorship does not exist as a co-parcener’s interest devolves, 


not on all the others but only on his sons, ifany. A co-parcener’s: 


interest again is liable to diminution unlike the interest of a joint 
tenant in English law”. In the well known case, Appovier v. 
Rama Subba Aiyan, 1, Lord Westbury no doubt said :—“ Thus 
the joint tenancy is severed, and converted into a tenancy-in 
common”. But ke carefully added the qualifying clause “using 
the language of the English Law merely by way of illustration.” 





~ 1. (1866) 11 M. I. A. 75 at p. 92. ; 
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1 cannot, however, help thinking (as I said before) that notwith- 
standing this qualifying phrase, the idea of a right by survivorship 
in the remaining’ co-parceners instead of a right by succession 
which is the right known to Hindu Law has coloured the language 
of almost all the subsequent decisions. It seems:‘to me therefore 
with the greatest respect that if a mere alienation by a co-parcener 


even under the English Law severs the joint tenancy so as to - - 


prevent the right of survivorship, to hold that under the Hindu 
Law (which knows no such principle as the principle of survivor- 
ship and into which the principle of survivorship was introduced 
by aside wind as a synonym for the right of succession of undivided 
co-parceners to the share of a deceased co-parcener) an alienation by 
one of the co-parceners even of his entire interest does not sever the 
joint tenancy seems to me inadmissible. I should, in this connec- 
tion, like to fortify my opinion as to the true Hindu Law by the 
following quotation from the Tagore Law Lectures of a very 
learned Hindu Lawyer Mr. Bhattacharyya. He says (pages 53 to 
55) “Now, we shall see ‘that the members of an undivided Hindu 
family stand very much in the same relation to one another as 
joint tenants under the English law do. Each member has 
possession over the whole of the joint family property, and if one 
member dies, his right devolves upon the rest under certain limita- 
tions. Thus we shall see that in a true joint family, that is, in a 
joint family governed by the Mitakshara Law, the widow ofa 
deceased member does not succeed her husband to his rights, but 
the whole joint property remains as before subject to the title 
and possession of his undivided co-parceners, in a case in which 
the deceased member had no lineal descendant to take his place, 
This is the feature of a joint family governed by the Mitakshara 
Law which strikes every student of Hindu Law of Succes- 
sion as the most distinctive. I have no doubt that it was this 
peculiar-feature, which at once suggested to the minds of the 
early British administrators of Hindu Law, the close resemblance 
between the joint tenants under the English Law and the joint 
Hindu family under the Mitakshara Law. This is called the 
right of survivorship —a term unknown to the original texts ; nor 
do we know, nor can we pitch upon, any expression in Sanskrit 
which would convey the idea. This is not to be wondered at; for 
the original texts do not treat much of the law relating to undivid- 
ed families; the sayings of the ancient. sages, such as Manu and 
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Yajnavalkya, directly making mention of undivided co-parce- 
ners are few; nor have the later authors, such as Vijnaneswara 
and Vachaspati Misra, dwelt at length upon the subject. We 
have at present a goodly mass of legal maxims which lay down 
the rights, the liabilities, the status, the obligation and the duties 
of the members of a joint Hindu family; but those maxims are 
to be gathered from the case-law as it has been developed by the 
British administrators of justice for the people of India. It 
consists of a number of deductions gradually made from the few 
principles to be obtained, generally in the Mitakshara, and 
sometimes also in other authorities. - The number of such 
authorities is not very large.”...‘But be that as it may, the 
doctrine of survivorship, which was never put-into a form 
or words by any writer of original texts of Hindu Law, 
from the Mitakshara downward, has yet proved a powerful engine 
in the development of the case—law on the subject of Hindu 
joint families. As soon as it was observed that there wasa very 
tangible analogy between Hindu co-parceners and English joint 
tenants, it was inevitable that incidents of English joint tenancy 


- should have been extended to the legal position of the Hindu _ 


co-parceners, at least in casés where such extension did not run 
counter to anything to befound in the original texts.. We must 
remember that the judges who did this, had no other course left 
open to them; for they were familar with the law of the English 
joint tenancy ; they saw nothing in the original texts, or in the 
translations, to guide them in the particular instances ; certainly 
the most reasonable course for them was, avowedly or not, to take 
advantage of that other law they were familiar with, supported 
as this course was by the analogy already adverted to.” 

~ Ishall now pass on to consider the two Privy Council deci- 
sions which seem to me to be almost conclusive on the question, 
In kam Chunder Dutt v. Chunder Coomar Mundal! their Lordships 
say: “It is true that the status of the family as a joint Hindu family 
was not continuing. The alienation of the shares of two members 
of that family to the Munduls determined that status, and substitut- 
ed the status of the co-sharers of joint: owners, whose rights, as is 
shown by Lord Westbury in the casa of Appovier v. Ramo. Subba 
Ayan? are in many important respects distinguishable from those 
of a joint and undivided family.” I think this is a clear and 
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unambiguous authority for the proposition that an alienation by a 
co-parcener does effect a severance of the joint status of the family 
so as to prevent the right of survivorship, In the latest case in 
Pandit Suraj Narain v. Pandit Iqbal Narain 1 their Lordships say 
“ What may amount to a separation or what conduct on the part of 
some of the members: may lead to disruption of the joint 
undivided family and convert a joint tenancy into a ten- 
ancy-in-common must depend on the facts of each case. A 
definite and unambiguous indication by one member of inten- 
tion to separate himself and to enjoy his share in severalty may 
amount to separation. But to have that effect the intention 
must be unequivocal and clearly expressed. In the present 
case that element appears to their Lordships wholly wanting.” 
I think these sentences clearly indicate that the conduct on, 
the part of some members alone without the consent of other 
members may lead to disruption and converts the joint tenancy 
into a tenancy-in-common and that the definite and unambiguous 
indication of intention, by one member if unequivocal and clearly 
expressed can amount to separation. After full consideration, I 
am wholly unable to accept the argument of Mr. A. Krishnaswami 
Aiyar for the appellant, (based on an undue emphasis on the word: 
“may”,) that their Lordships only intended to assume for the 
purpose of argument that a definite and unambiguous intention 
unequivocally and clearly expressed may amount to separation and 
that they did not intend to decide that it would amount to separa- 
tion. That even an attachment of a co-parcener’s share by a 
simple money-decree-holder will prevent survivorship has been 
decided in numerous cases, (See Muthusami Chetty v. Chinnammal? 
and Thadi Ramamurthi v. Moola Kamiah 8. Unless the joint 
tenancy becomes severed and converted into a tenancy-in-com- 
mon, by the attachment and seizure of the share of the co-parcener, 
I think it is difficult to find a tenable basis for such decisions, 
mere vague references to the equities of creditors and of alienees 
for value not creating in my mind any nexus between the attach- 


_ment or alienation on the one hand and the extinction of the right 


of survivorship on the other. Mr. A. Krishnaswami Aiyar argued 
that if an unilateral declaration by a co-parcener deliberately and 
clearly expressed to others, severs the so-called joint tenancy, it 
will lead to several practical inconveniences. I do not feel-much 


1. (4912) L E. Rs, 85 All., 60 at page 87. 2. (1914) 26 M. Li J. 517. 
8, (1914) 16 M. L., T. 198. 
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impressed by this argument, The older and purer Hindu Law 
was altered by the Mitakshara so as to prevent widows from 
inheriting their husband’s share and it is now almost a truism 
with careful students of the Shastras that the older and purer 
sources of Hindu Law are more in consonance with the needs of 
a progressing and progressive society than the rules introduced by 
the glosses of medieval commentators on those texts (the glosses 
very often being far-fetched and even distorting the texts). Such 
new rules were made according tO the temporary exigencies of the 
times and places, a commentator belongirg to one part of India 
or to one period of its history differing from a commentator on 
the same text in another part or in another period. The 
consequent degradation of the Hindu Law by the medieval 
commentators which led to the doctrine of rights by birth 
in sons (instead of merely moval claim by birth) the doctrine 
of the right of ason to question alienations by his father and 
to the exclusion from inheriiance of mosh female heirs except 
under exceptional circumstances is being gradually got rid of 
through the development of the law by the several decisions 
of the Privy Council and the older and purer Hindu Law 
is being gradually brought back. The power of the father 
to alienate for antecedent’ debts and the power of the fathcr’s 
creditor to pursue his remedy against the whole property for the 
father’s debts have been now established so as to restore earlier 
purer Hindu Law. The decisions of the Privy Council therefore 
which tend to defeat the artificially introduced right of survivorship 
(troduced not even by Hindu commentators and introduced in 
comparatively modern times) 30 as to restore the purer Hindu Law 
which allowed inheritance by widows and other female heirs to a 
deceased co-parcener’s share should not, in my opinion, be attempt- 
ed to be evaded by arguments mvolving too fine distinctions. As G, 
Sirkar Sastri says in his Hindu Law page 239 at page 240, the 
doctrine of the Hindu Law is that “ partition must take place by 
the desire of the singlemember, and the others are bound to consent 
and agree to it. Therefore, the declaration by a member of his 
desire for partition to the othe: members, accompained or followed 
by conduct evidencing its earnestness, must be sufficient to cause 
the severance of his interests. That is all that he can do: if the 
others do not agree, but obstruct his desire, and compel him to 
continue to live with them for some time as before, they cannot 
be permitted by both law anc equity to prejudice his right, and to 
111 
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gain an advantage by their such wrongful omission. He should 
thenceforward be deemed to live with them in the same manner 
as a member of a joint family governed by the Dayabhaga, that is 
to say, as a tenant-in-common and no longer as a joint tenant.” . 

As regards the danger of perjured' oral evidence about such 
declarations and intentions, not only have their Lordships of the 
Privy Council taken care to lay down in Suraj Narain v. Iqbal 
Narain, } that such intentions must be proved by cogent and 
clear evidence but there is the Legislature which could by 


enacting registered documents as necessary to evidence such 


declarations, obviate that inconvenience. Piece-meal legislation is 
no doubt not desirable but so long as the generality of the followers 
of Hindu Law, even in the same province are not willing to have 
it ascertained by a commission and codified according to the 
recommendations of that commission, piece-meal wama b is the 
only course open to the Legislature. 


In the result, I would give the following answer to the refer- 
ence, namely, that a member of a joint Hindu family becomes 
separated from the other members by the fact of suing them for 
partition and by the unequivocal declaration made in the plaint in 
that suit when such unequivocal declaration has been clearly 
expressed to the other co-parcener or co-parceners through the 
Court or otherwise. l 

Seshagiri Atyar, J.:—If the duet were not concluded by 
the latest decision of the Privy Council in Suraj Narain v. Iqbal 
Narain 1, I would have answered the reference in favour of the 
appellant. I feel with the learned Chief Justice that it is not 
competent for us to explain away the decision of their Lordships 
of the Judicial Committee as suggested by Mr. Krishnaswami 
Aiyar. The Judicial Commissioner quoted the early Calcutta 
decisions in his judgment and in the argument before the Privy 
Council reference was made to some of them, Mr. Krishnaswami 


_ Aiyar contended that their Lordships should not be understood as 


overruling the current of decisions in Madras without -even f 
adverting to them. But the question did arise for decision and 

there was a pronouncement. Their Lordships alone can explain — 
away their judgment, if they did not really intend to decide the 
question. I, therefore, hold that the question referred to us is 
concluded by the authority of the Judicial Committee. However 


1. (1912). I. L. R. 85 All. 80. _ 
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as I feel that the texts of Hindu Law and the authorities in Madras 
and elsewhere are in favour of the contention of the appellant, I 
feel bound to state my views at some length on the points raised 
before us. The question under reference has been argued with 
great ability on both sides. 


In my opinion the weight of textual authority is in favour of 
the appellant’s contention. The definition of Vibhaga in the 
Mitakshara gives no indication regarding the mode of effecting a 
partition. The Saraswati Vilasa had been claimed by both the 
learned Vakils for their contentions. Thé chapter commencing 
with the twenty-second sloka is headed “ what is partition”. The 
author quotes Baruchi for the position that Vibhaga is the division 
of wealth and of religious duties. He then points out that the 
definition of Vignaneswara is not comprehensive enough td include 
the division of religious duties, and proceeds in slokas 25 to 27 to 
deal with the spiritual merits of performing separate religious 
duties. The conclusion on this sub-head is stated in sloka 28, thus : 
“From this it is known that without any formality, partition can 
be effected by mere intention, just as the making of an appointed 
daughter can be effected by mere intention without any formality”. 
The next topic deals with persons who have wealth to divide. The 
author says that in such cases partition of wealth must precede 
the partition of religious duties.In sloka 30, the requisites of the two 
classes of divisions are stated, as a result of the previous discussion : 
“Therefore also in the case of those who have no wealth, the 
separate performance of religious duties with or even without other's 
consent constitutes a partition of religious duties; but in the case 
of the rich, partition of wealth takes place”, As pointed out by 
the learned Chief Justice in the course of the argument, the last 
clause seems to refer to an actual division of the properties. I 
feel no hesitation in holding that the introduction of clause “ with 
or even without others’ consent’ was intended to point out the 
distinction between the two classesof cases. Having regard to 
the doubts expressed by Mr. Justice Sadasiva Aiyar during the 
course of the argument, I examined the Sanskrit verses with 
some care, and I am clear that in the case of the partition of 
wealth, the consent of the co-owners is essential. I may also 

. refer to verse 34 which pointedly brings cut the difference : ‘‘ Here 
the separate preformance of religious duties alone of one’s own 
will without consent of others for a period of ten years constitutes 
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partition.” This sentence would be meaningless if the contention 
of Mr. Srinivasa Aiyangar is to be accepted. The various slokas 
to which I have referred show that the author was conscious that 
in matters which affected the - wealth of all the co-owners, their 
consent must be taken, but where the religious merit is the object 
aimed at as in the case of the division of religious duties n the ` 
consent of the others is unnecessary. 


Mr. Srinivasa Aiyangar relied upon placitum 5, dae II of 
Viramitrodaya, another authority accepted in Southern India: 
The author is there considering whether the statement of Manu 
that the brothers should “assemble together” is mandatory or 
only directory. His opinion is that it is not a rule of law, because 
the word assembly will not be apt to describe the meeting of only 
two brothers. His another reason is “otherwise partition could 
not take place at the desire of the co-parcener’. This statement, | 
it is argued, declares that in all cases partition can take place at 
the desire of one of the members, What the author meant to say 
was that there are instances in- which partition can be effected at 
the desire of one of the members: for example, the separate 
performance of religious duties; and consequently Manu should 
not be held to have enjoined that whenever partition takes place, 
the brethren should assemble., Ido not think that Viramitrodaya 
helps the solution of the problem one way or the other. 

We have then, the Vyavahara Mayuka which is somewhat 
enigmatical. The author does not discuss the mode of partition- 
ing wealth. In Section III placitum 1, he quotes Narada for the 
definition of partition and abruptly says in placitum 2 “ Even when 
there is a total failure of common property, a partition-may also 
then be made by the mere declaration ‘lam separate from thee’ ; 
for, a partition merely indicates a state ofthe mind. Transactions 
relating to partition are only declaratory of this mental state,” It 
may be as suggested by the learned vakil for the appellant that 
the author was only dealing with religious duties; or it may be 
as pointed out by Mr. Mandlik in his Hindu Law that the author 
was influenced by Jimuta Vakana’s opinion. It is worthy of 
note that in the province where this treatise is the paramount 
authority, there is no decided case which accepts the view that 
partition of property can be effected by a bare declaration on the 
part of one of the co-owners. 


Jimuta Vahana is explicit. His view proceeds on the theory that ; 
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there is no survivorship in a joint family, “ inte any one parcenei 
is proprietor of-his own wealth” sums up the distinction. between 
. the two schools of law. Ido not propose. to embark upon the 
Speculation whether Yajnavalkya: and his commentator really Jaid 
down that there iè survivorship or joint tenancy in a joint family, 
-Ttis enough to say that the essential characceristics of Hindu Law 
as understood by the writers of the Benares School are survivor- 
ship and representation. So far asa cursory examination of these 
treatises goes, the idea of survivorship is in entire consonance with 
the genius of Hindu Law as it is administered in Southern India. 
The case of the Numbudri Brahmins who follow Makkathayam 
Law and the incidents of tarwad ownership among Nairs show 
` that the principle of survivorship has taken deep root in Southern 
India, That is not the position of those to whom the Dayabhaga 
applies: It is therefore perfectly clear that Jimuta Vahana’s view 
is-inapplicable to the Mitakshara system. Moreover students of 
Hindu Law must have noticed how laboriously Jimuta Vahana 
has endeavoured to differ from Vignaneswara whenever possible. 
Onan examination of textual law my conclusion is that in the 
Benares School, a mere declaration of . mleni on will not effect a 
partition among co-owners. 


Now I goto decided cases. Naturally tae Calcutta cases come 
-in for examination first, as it is in them we meet with the pro- 
nouncement that a mere declaration will suffice to effect a division 
of status. Before dealing with fhem individually, I wish to make 
one observation without meaning the slightest disrespect to the 
eminent Judges who took partin those decisions. The Bengal 
Judges have to deal with two separate systens of inheritance, the 


Dayabhaga and the Mitakshara. Both have to be administered to ` 


Hindus, and unconsciously the principles of one of the systems of 
law get mixed up with the other. In Bulakee Lall v. Mussamut 
Indurputtee Kuar 1 the question we have to decide was not in 
issue. ‘I'he point for decision was whether one of the co-sharers 
who had become divided from the other in interest can revoke a 
power of attorney jointly given by both to manage their properties, 
After quoting Story on Agency, the learned Judges say “ that the 
parties are not in a position substantially different from that of a 
joint Hindu family.” It is difficult to see how such a position is 
tenable. However that may- be, they proceed to apply the Mayuka 
1. (1865) 3 W.R. 41. [= 
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to the case in question and say-“ And any act or declaration, show- 
ing unequivocal intention on the part of any share-holder to hold 
or enjoy his own share separately, and to renounce all rights upon 
the shares of his co-parceners, constitutes a complete severance or 


partition.” This is purely obiter, Mussamut Vato Koer Rowshun 


Singh 1 was decided after the well-known case Appovier v. Rama 
Subba Aiyan was decided by the Judicial Committes. . The head- 
note to this case is not accurate. There was a concurrence of the 
parceners for dividing the property and petitions for registry were’ 
presented to the Revenue authorities. The substantial argument 
of the contesting defendants was that there should be a division 
by metes and bounds. The learned Judges held that Appovier’s 
case was a complete answer to that contention. The ‘same 
learned Judges decided: Debee Pershad v. Phool Koeree alais 
Gheena Koeree 2, They held that a previous plaint which only 
sought for a declaration of rights was not suficient to 
constitute a divided status, but that if the suit had been one for 
partition, it would have been different. The second statement 
was unnecessary for the decisioti of the case. Some months 
before this decision was pronounced, @ Full Bench had to consider 
this and other connected questions. Curiously enough, no re- 
ference is made inthe later case to the opinion of Sir Barnes 
Peacock to which I shall at once refer. 

In the Full Bench Case (Sadabart Prasad Sahu v. Foolbash | 
Koer 8, an undivided Hindu died leaving two widows behind 
him. His creditors sued the widows for the debt due to them, 
attached the deceased’s’share in the joint family property and 
purchased it in Court auction. The surviving joint, member 


- gued to have it declared that the share did not pass to the 


purchasers by the Court sale. The Full Bench held that the 
purchaser did not acquire the rights of the deceased owner, 
There was a further question whether the mortgage of his 
undivided share created by the deceased was binding on his 
share. This second question involved the consideration whether 
the conduct and act of the deceased worked ‘out a divided status, 
Sir Barnes Peacock says: “ I was at one time disposed to think 
that as one of the several members of a joint family can compel 
partition of ancestral property against the will of the others (see 
Mitakshara, Chapter I, Section 5, verse 8), so he might, without 


1. (1867) 8 W. R. 82. 8. (1869) 12 W. R. 510, | 
8. (1869) 3 Beng. L. R. 31. (F. B.) 
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the will of the others, alienate that share to which he would be 
entitled upon partition; but upon reflection I feel that that opinion 
cannot be maintained acccrding to the true principles of .the 
Mitakshara Law.” This considered opinion of the Full Bench 
must be taken to have overruled all previous decisions to the 
‘contrary. Reference may also be made to the interpretation which 
their Lordships of the Judicial Committee placed on this pronounce- 
ment in Madho Parshad v, Mekrban Singh 1. Two of the Judges 
who were responsible for the case in Mussamut Vato Koer v. 
Rowshun Singh 2 also sat in the Full Bench. We next come to 


Mussamut Phoolbas Koer v. Lall Juggessur Sahi 8. Mr. Justice a 


Markby in this case does not conceal his disapproval of the. ruling 
of the Full Bench. The case of Mussamut Phoolbas Kooer v. Lall 
Juggessur Sahi 8 is really a minute of dissent from the Full 
Bench decision. The same learned Judge reiterated his views in 
Raghubanund Doss v. Sadhu Churn Doss +. Here again the 
pronouncement about the mode of , partition was entirely obiter. 
In Radha Churn Dass v. Kripa Sindu Dass =, Sir Richard Garth 
goes‘ back to the view enunciated*in Bulakee Lall v. Mussamut 
. Indurputtee. Kuar -8, without adverting to the decision of the 
Full Bench. On-the other hand, Mr. Justice Wilson in Tej Protap 
_ Singh v. Champa Kalee Koer 1, inclines to the view that there 
should be either a decree or an agreement to divide. In two very 
recent cases Bata Krishna Goswami v. Gopal Krishna Goswami 8, 
and Bunwari Laly, Daya Sunker Misser 9, Mookerjee, J. regards 
` the question as still open. In my opinion, the Calcutta decisions 
give us no definite guide. 

In Bombay, as I said béfore, there is no decision which up- 
holds the Mayukha doctrine that a bare declaration will sever the 
-co-parcenary status. In Moro Vishvanath v. Ganesh Vithal*, the 
learned Judges speak of a contract to divide. Babaji Parshram 
v, Kashibai1! goes the length of laying down that even after decree, 
unless the partition is by metes and bounds, the status is undis- 
turbed. In Murari Vithoji v. Mukund Shiva, Naik Golatkar!2, 
the learned Judges found “a tacit agreement of enjoyment accord- 
ing toshares”’, although if a declaration was sufficient, it would 








i. (1891) LL.B. 180. 157 at p. 161. 2. (1867) 8 W. R. 82. 

8. (1870) 14 W.R. 840. 4. (1878) I. L R. 40. 425. 

5. (1879) I. L. B.5 0. 474. 6. ` (1866) 8 W. R. 41. 

7. (1885) I. D. R 12 0.96. 8. (1906) 5 0. L. J. 417. 

9. (1909) 18 0. W. N. 815. 10. (1878) 10 B. H.C.R, 444 at p. 454, 
11. (1879) I. L; R.4 B, 157. 12, (1890) I. L. R. 15 B. 201. 
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have been easy to find it, In Mahadev Lagman v. Govind Para- 
shram 1, a decree for partition was relied on and not the filing of 
the plaint. West and Bühler in pp. 680 and 681 in dealing with 
“will to effect a separation” seem to lay down that the assent-of 
all the co-parceners is necessary to effecta partition. It may 
therefore, be safely stated that in the province where the Mayukha 
is followed, the Courts have never been asked to hold that-a 
declaration of intention will sever the co-parcenary in regard -to 
joint property. : 

In Madras, the High Court has consistently held that the filing 
of a plaint does not put an end to the co-parcenary. In Sangili 
v. Mookan 2, the death of one of the co-parceners after suit and 
before decree was held not to have affected the undivided status, < 
In Subbaraya Mudah v. Manika Mudah 8, it was laid down that 
a decree dissolved the co-parcenary notwithstanding the filing of 
an appeal against it. The learned Judges point out that until 
decree the co-parcenary continued. In Sudarsanam Maistri v. 
Narasimhulu Maistri 4, Bashyam. Aiyangar, J. expressly dis- 


-sented from the view of Sy Richard Garth in Radha Churn 


Doss v. Kripa Sindu Doss 5 that a mere declaration by , 
one member is sufficient to effect a separation, There are 
observations to the same effect in Aiyyagari Venkataramayya v. 
Aiyyagart Rameyya ® In Thandayuthapan Kangiar v. 
Ragunatha Kangiar T, the learned Chief Justice (Wallis, J.) 
points out “Partition may be effected by consent and in proper 
cases by decree.” Sankaran Nair, J. says that the practice in this ` 
Presidency has always been in accordance with the Jaw as laid 
down in Subbaraya Mudah v. Manika Mudali 3. I entirely concur 
with this estimate of the practice obtaining among Hindus govern- 
ed by the Mitakshara Law. Reference may also be made to 
Balakrishna Mudaliar v. Raju Mudaliar 8. 

Before considering the decision of the Judicial Committee on 
the subject I shall briefly refer to the views held by the High 
Court and by. the Judicial Committee on certain collateral 
subjects which are not easily reconcilable with the theory that 
partition can be effected by a declaration. In all the Courts in 
India, it is now settled law that a co-parcener cannot by a testa- 





1. (1918) I. L. R. 86 B. 550. 2. (1892) I-L, R. 16 M, 350. 
3. (1896) I. L. R. 19 M. 845. 4 (1901) I. L. R. 25 M. 149. 
5. (1879) I. L. R. 5 0, 474. | 6. . (1902) I. L. R. 25 M. 690. 


7. (1911) I. L. R. 85 M. 289, 8. (1916) M. W. N. 17. 
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mentary disposition or by gift inter vivos spose of his share of 
the joint family property. Their Lordships of the Judicial Com- 
mittee have given their sanction to this position in Lakshman Dada 
Naik v. Ramachandra Dada Naik 1>. In my opinion the denial of 
this right is not consistent with the hypothesis that a unilateral 
declaration to sever the status is enough. This’ view receives sup- 
port from the decisions which lay down that a disposition by will 
or gift will be valid if the consent of the other co-parceners is 
obtained. See Indar Sahai v. Shaiam Bakadur 2, and Parma- 
nandas Jivandas v. Venayek Rao Wassudeo 3, 


On the question of the power of a member to alienate for 
consideration his share of the property it is somewhat curious 
that it should be conceded in Madras and Bombay, while it is 
denied in Bengal. The earlier Bengal decis‘ons enunciating the 
view that a declaration of intention will sever the joint status 
logically requires that the co-parcener should have power to dis- 
pose of his share. This is apparently Mr, Justice Markby’s view. 
Their Lordships of the Judicial Committee held in Balgobind v. 


Narain Lal +, that an undivided member is not competent to alien- 


ate his share in Bengal and in the United Provinces. Itis signifi- 
cant that this restriction is said to apply to alisnation without the 
consent of the co-parceners. See also Madho Pershad v. Mehrban 
Singh 5. This pronouncement lends further support to the proposi- 
tion that in dealing with co-parcenary property individual acts or 
| declarations are of no dvail, but that they would be valid if assented 
to by the others interested in the property. There is only one 


other class of cases to which reference may be made, It has been. 


held in Madras that even after alienating his share the alienor 
continues to be a member of the joint family. Nanjaya Mudah v 
Shanmuga Mudali b, and Maharaja of Bobbiliv. Venkataramanjulu 
Naidu ". These decisions all proceed on the theory accepted in 
Madras thab a unilateral act is not sufficient to effect partition, 

Mr, Krishnaswami Aiyar referred to the analogy of partition 
among joint tenants. A co-parcenary under tte Hindu Law has 
many features in common with joint tenancy. The principles 
which apply to the severance of a status of joint tenancy there- 
fore deserve consideration. 








phe (1880) I. L. R. 5 B. 48 2. {1913) 25 M.L.J. 57. 
8. (1878).1. L.-R. 7 B.-19%- -- - -á (1898)E D.R: 15 A. 839, -> 
5. (1690) LL. R. ak 157. 6. (1914) 26 M. L. J. 576, 


` (1914) 27 M. I. J. 409, 
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Soundara- . It was held in Partriche v. Powlet 1 that a declaration by one 

pajam of the tenants will not put an end to the joint tenancy. In In re 

a Wilks, Child v. Bulmer, 2 it was decided that the presentation of 

a bill does not arrest survivorship. The filing of a plaint cannot 

_ osha be in a better position. On the other hand, in In re Dodson: Yates 

v. Morton ? it was ruled that a decree would terminate the joint 

tenancy. See also Freeman on Co-tenancy and Partition 8. 31. 

I am of opinion that these decisions are applicable to determine the 
rights of co-parceners in India. 

In my view it is not right to say that the other members are 
not entitled to be heard when one of them wishes to separate 
himself from them, “While each individual member has a right 
to his share the others have a contingent right by survivorship to` 
succeed to it. It may be unreasonable to withhold assent on this 
ground; but as undoubtedly the right of survivorship exists, in 
reason there can be no severance of the status unless they consent, 
or until the Court decrees partition. 


Now I shall proceed to consider the decisións of the Judicial 
Committee. If they are clear and definite, whatever may be my 
view of the law, I am bound to follow them. 


In the first of the cases decided by the Judicial Committee 
Rewun Persad v: Radha Beeby 4 it was held that a bequest to 
two brothers subject to a life estate did not create a joint 
tenancy, but only a tenancy-in-common. Further there was 
also a finding that the brothers had agreed to divide, although 
possession did not pass. The second case is that of Appovier v. 
Rama Subba Aiyan 5. It has always been treated as the 
leading case on the subject of the mode of effecting a ‘parti- 
tion. It laid down explicitly that a division by metes and 
bounds was unnecessary, and that an agreement to divide can 
be gathered from the acts and conduct of the parties. ‘Their 
Lordships nowhere intimate in this case that a unilateral declara- 
tion will suffice. The casein Ram Chunder Dutt v. Chunder 
Coomar Mundul,® has given some trouble in understanding 
it. After reading it over again, I am satisfied that the sever- 
ance of the status of co-parcenary among the Ghoses was > 
not attributed by their Lordships of the Judicial Committee to 
anything done by one of the-brothers without the knowledge and 


A consent of the others. The determination of joint status and the 
1 (1749) 2 Atkins 54, 2. (1891) 8 Ch. 59, 
3. (1908) 2 Ch. 688. 4. (1846) 4 M-I. A. 137. 


5. (1866) 11 M. I. A. 75. é 6. (1869) 18 M.I.A. 181. 
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substitution of co-ownership are not traced io unilateral acts. I 
do not think this case helps the respondent, In Runjeet Singh 
v. Kooer Gujraj Singh |, the separate enjoyment of the income of 
particular portions of the family property by each of the members 
was held not to constitute a divided status. Baboo Doorga Per- 
shad v. Mussumat Kundun Koowar 2, follows Appovier v. Rama 
Subba Aiyan and points out that she a course of conduct 
pursued by the members effected a division in interest would 
depend upon the intention of the parties. ‘The néxt decision 
Joy Narain Giri v. Girish Chunder Maiti 8, requires careful 
examination. One of the two undivided members who was 
expelled by the other from the family house sued for a declaration 


of his right and mesne profits. He obtained'a dectee. in the ~ 


Courts below and died pending the appeal to the Privy Council. 
His widow was brought on record and their Lordships confirmed 
the decree. The second suit was instituted by the surviving 
member for a declaration that the deceased died undivided and 
that a will executed by him was invalid. Two propositions were 
laid down by their Lordships. Firstly, that the decree, though 


not in terms one for partition, effectively destroyed the joint- 


estate ; secondly, the conduct of the parties showed distinctly that 
they regarded themselves as divided. The following passage was 
relied on by Mr. Sreenivasa Aiyangar: “ Their Lordships regard 
the conduct of Shibpershad Giri, when he left the house in which 
both he and Joy Narain Giri lived, and withdrew himself from 
commensality with his cousin, as indicated a fixed determination 
henceforward to live separately from his cousin, and they treat the 
fact of his borrowing money for his separate maintenance as well 


as his making a will, as indicating, at all events, that he himself . 


considered that a separation had taken place. His plaint indicates 
that he accepts what he terms the expulsion of his cousin from 
the joint family, and claims the share to which he would be entitled 
after that expulsion, and after separation.” The reference to the 
acceptance of the expulsion shows that in the opinion of their 
Lordships it was necessary that there should bean agreement be- 
tween the parties. Ido not think this decision is any authority 
for the proposition contended for by the learned Vakil for the 
respondent. In Chidambaram Chettiar v. Gouri Nachiar 4 there 


.1, (1878) L. R. 1 1. A. 9. 2. (1878) D. R. 1 I. A. 65. 
3. (1878) L. R. 5T, A, 228. 4. (1879) L. R. 6 I. A. 177. 
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was a preliminary decree for partition and a Commissioner 
was appointed to ascertain the extent of the family property. 
The plaintiff died before a final decree could be passed. It. 
was contended that the members remained- undivided. . Their 
Lordships negatived this contention and said that from the date 
of the preliminary decree the. brothers became separate in estate, 
“if they had not previously become so.” Jt was argued that this 
last clause pointed to a leaning on the part of their Lordships to 
the position that the plaint itself effected a partition. On an exa- 
mination of the original records, it is clear that the reference was 
to the deposition of the contesting co-parcener in which he said 
that he had no objection to a division of the properties. Ram 
Pershad Singh v. Lakhpati Koer 1 only lays down that a decree 
ascertaining the shares of the members, though no division by 
metes and bounds followed it, effected a partition, In Parbati 
v. Naunihal Singh 2 all the members had jointly petitioned 
the Collector that their joint property should be held in specific 
shares and requested him to make separate entries in the Revenue 
Register to that effect. It is afterwards contended that the members 
were undivided. Their Lordships of the Judicial Committee 
held that the petition and the subsequent conduct of the parties 
afforded unmistakable evidence of an agreement to regard them- _ 
selves as divided. Throughout this judgment their Lordships 
speak of the necessity for an agreement whether written or parol. 
Thus far, there is no decision of the Judicial Committee 
which lends support to the contention that a unilateral declara- 


tion of intention will constitute a severance of interest. Naturally 


the respondent laid great stress on the latest decision of their Lord- 
ships in Pandit Suraj Narain v. Iqbal Narain 3. As I said at the 
outset, I cannot accept the suggestion of the appellant’s Vakil that 
the use of the expression “ may amount to a partition” indicates 
that their Lordships without deciding the point proceeded to deal 
with the facts assuming for the sake of argument that the conten- 
tion was well-founded. I was at first inclined to agree with this 


‘contention. But on further consideration I think that a decision 


was given on the point by their Lordships. Whether this should 
be extended to Madras can be decided only by their Lordships 


-of the Judicial Committee. I agree in .the conclusions of the 
‘learned Chief Justice and of Mr. Justice, Sadasiva Aiyar. — 





1, (1902) L; R. 20 I. A. 1. 2. (1909) L. R. 86 I. A.T}. 
8. (1918) 1. L. R. 85 All. RO. ; 
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PRIVY. GOUNGIL: 
_ Présent :— Viscount Haldane, ‘Lord ‘Wrenbury, Lon Par- 
moor, Sir John Edge and Mr. Ameer. Ali. 5- 
[On appeal from the High Gourt of Ja udicature at Madras.] 
V. Venkatanarayana Pillay, since deceased Appellant” 
(now represented by V. Kuppusami Pillay) 
V. Subbammal and another -- ... _ Respondents. 

Will—Dependent relative reuocation-—Inconsistent diaposition ineffectual or 
invalid—No revocation —Dispositian of property and anthority to adopt—Inconsistent 
later disposition -—Not revocation of authority to adopt. 

If by his will a testator gives property to A and by a codicil gives the same 
property to B and if in the event, it turns out that B cannot take it, it has to be 
ascertained from the language of the testator as found ir his testamentary documents 
whether he intended the gift to A should be displaced altogether or that it should be 
- displaced only in favour of B, and if B cannot take, the gift to A should remain, 

An alternative inconsistent disposition which is nos valid or efféctual in itself 
does not revoke an earlier disposition of the same property. | 

Held, where a Hindu testator who. at-the time was competent to dispose of the 
property by a will, disposed of his property and also gave his wife authority to make 
an adoption in the event of the son then- proposed to ke -adopted dying and bya 
subsequent will but at a time when by réason of the adaption that had been made 
he was incompetent to make any disposition of the property directed a different 
disposition of the property without any reference to the power to adopt given in the 
earlier will. 

Held that the later will had nos 5 the ‘effect of revcking the authority to adopt 
given by the earlier will, Alewander v: Kirk Patrick I. 


Appeal from the decree of-the High Court of Judicature at 
Madras dated 12th March 1912:affirming the decree of the High 
Court in its ordinary Original Civil Jurisdicsion. — 

The Judgment of the High Court is, fully se ag in 22 
M. L. J. 395, ~ 

, The facts are briefly as follows : 

The plaintiff appellant and one Venkatarama Pillai were 
brothers. Under a partition made in 1860 they effected a division 
of their family properties. Some of the properties were divided 
by metes and bounds and the rest were held and enjoyed as 
tenants-in-common. Venkaterama had no sons but a daughter 
named Rajammal and she had children. On 8th September 
1889 Venkatarama made a will, The will stated that he had 
‘selected or nominated as his-son one Venkatakrishna the son of 
his daughter and that in case ke should die before completing thé 
adoption his‘wife should complete the necessary ceremonies and 
further provided that “in case any danger may happen to my grand- 

8 Pi O. Appeal No. ie of 1918. Vth November 1915. 

- (1874) L. R. 2 H. L. Se. 897. 
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son Venkatakrishna during the lifetime of my wife Subbammal, 
my wife may according to her wishes take in adoption one of my 
daughter Rajammal’s sons and give the property to that son.” -` A 
few months after the execution of the will on 9th February 1890, 
Venkatarama adopted Venkatakrishna. On March 21, 1890 he 
made another will without making any reference whatever to the 
earlier will, Under this will the-testator constituted his adopted 
son the sole legatee in the Ist instance but, provided-that if “Ven- 
katakrishna happen to die at any time, his issue shall enjoy the 
same. Should he have no issue the same shall be divided and 
given to the issue of my daughter Rajammal “* * * should 


" Rajammal have no issue she should enjoy the property for her | 


life, &c.” The testator died on 4th April 1890.. Venkatakrishna | 


died on 4th June 1891. The second will was proved. No probate 
was taken for the first will. The second will purporting to dis- 
pose of joint family properties of the testator and his adopted son 
was held to be void by a decree dated 20th November 1894 in the 
High Court. The widow purporting to act under the power con- 
ferred by the tst will adopted the 2nd respondent another son of 
Rajammal born subsequent to the death of Venkatarama on 13th 
August 1906. The plaintiff sued for a declaration that the adop- 
tion of the second réspondent was invalid and claimed on the foot- 
ing of intestacy. Mr. Justice Wallis in the Court of 1st Instance 
dismissed the plaintiff's suit holding that Subbammal had authority 


_and that the authority was subsisting even after the execution of 


the second will, On-appeal the Chief Justice and Sankaran 


Nair, J. affirmed the Judgment of Mr. Justice Wallis. The-plain- | 


tiff appealed. Pending appeal plaintiff died, the appeal was prose- 
cuted by the next reversioner Kuppusami. — 


Sir Robert Finlay, K. CO. and B. Dube for the Appellant. 
. De Gruyther, K. C. for the Respondent. 

The Judgment of their Lordships’ was delivered by. 
~ Lord Wrenbwry—At the date of the first testamentary 
instrument, viz., the 8th September 1889, the testator, Venka- 
tarama was sole surviving co-parcener of the property here 
in question. It was ancestral property, but a-division had been 
eifected, and of the testator’s divided share ke had no co-parcener. 
He could, therefore, dispose of it. Under those circumstances he 
made a will-dated- the 8th September 1889, which -contained -an 
appointment of his wife and his daughter to be executrixes and 
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for the present purpose consisted of two parts, viz., (1) a disposal 


of the property in a certain way, and (2) an authority to his 


widow in a certain event to take a son by adoption. 

He had, and it appears by- the will that he had, TE agé 
his son Venkatakrishna, who wasa son of his daughter Rajammal, 
but, he had not completed the adoption. By his will he directed 
that if he should die before completing the adoption, his wife 
Subbammal should, after his death complete the necessary cere- 
monies, and take the said grandson in adoption, and his will 
contained the following clause — 

“Incase any danger may happen to my grandson Siranjeevi 
Venkatakrishna Pillay during the life time of my wife Subbammal 
who is one of my executrixes my wife Subbammal may according 
to her wishes take in adoption one of my aforesaid daughter 
Rajammal's sons, and give my properties to that son.” 

An argument was tentatively put forward, but was not 
pressed by the appellant’s counsel that this document was nota 
will. Their Lordships can entertain no doubt that it was a will, 
It contained au appointment of executors, and (as has already 
béen pointed out) it was executed by a testator who at its date 
could dispose of the property of which he purported to dispose. 

On the 9th February 1890 the testator completed the adop- 
tion of Venkatakrishna, Another member of the co-pircenary 
_ thus entered the joint family, and when the testator subsequently 
died, the property was ancestral property, of which he was not at 
‘that date competent to dispose. In this sense, and to this extent, 

the will of the 8th September 1889 became ineffectual. 


On the 21st March 1890 the testator executed another will. 
It contains a new appointment of executors, They are the two 
executors appointed by the will of the 8th September 1889,-and 
a third. It discloses on its face that the property of which it 
purports to dispose is ancestral, but nevertheless purports to dispose 
of it although at this date the testator had a co-parcener, and could 
not dispose of it. It contains in Article (5) a gift that, in case 
Venkatakrishna shall happen to die at any time, his issues shall 
enjoy the property. Jt contains no words of revocation of the 
previous will; is wholly silent as to adoption ; and does not refer 
in any way by revocation or otherwise to the clause in the will of 
the 8th September 1889 set.out above, which gave the widow a 
contingent power of adoption. 
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On the 4th April 1890 the testator died. The will of the 8th 
September 1889 was not, and the will of the 21st March 1890 
was, admitted to probate.. On the 4th June 1891 Venkatakrishna 
died. an h 5; f ; 
In 1893 the plaintiff in the-present proceedings being the 
brother of Venkatarama and thus reversionary heir to Venkata: 
krishna instituted a suit, and on the 20th November, 1894 obtained 
a decree that the will of the 21st March 1890 wis null and void, 
and inoperative according to Hindu Law. This must have meant 
as regards the disposal of the ancestral property. 

In this state of facts the widow Subbammal, on the 13th 
August 1906, adopted the defendant Parthasarathi, 

The present suit is one instituted by Venkatanarayana, as" 
réversionary heir of Venkstakrishna, aginst Subbimmil, the 
widow and Parthasarathi, the son adopted by the widow, for a 
declaration that his adoption was illegal and invalid. 


The appellant advanced two contentions (1) that the document ` 
of the 8th September 1889 was not a will—with this their Lord- 
ships have dealt above—and (2) that if it was a will, it was revok- | 
ed by the will of 21st March 1890, aud that no power existed 
in the widow in 1906 to make an adoption. 


The appellant rests his case nob upon any words in the will, 
of 1890 revoking the will of 1889, for there ‘are none, but upon 
such an inconsistency between the two wills as that the provi- 
sions of the earlier will cannot stand with the existence of the - 
later will. It has already been pointed out that the will of 1889 
consists of two parts, and assuming for the moment that the con- 
tention is well-founded as to the one part, viz., that which effects 
a disposal of the property, it does not touch the other part, Vide 
that which gives a power to adopt. 


Whether the contention is well-founded as regards the other: 
part, viz., that which effects the disposal of the ‘property, turns: 


` upon the application of the doctrine of dependent relative revoca- 


tion. This isreally.a question of intention. If by his will a 
testator gives property to À and by a codicil gives the same 
property to B and if in the event it turns out that B cannot take, 
it has to be ascertained from the language of the testator as 
found in his testamentary documents whether he intended that. 
the gift to A should be displaced altogether or that it should .be 
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displaced only in favour of B, and (if B-cannct take) the gift to A 
should remain. If, as in Tupper v. Tupper 1 the testator’s lan- 
guage is that (1) he revokes the gift to A’ and (2) in lieu thereof 
he gives to B, it may well be that there is a revocation for all 
purposes. If, as in Quinn v. Butler 2, the donee of a power to 
charge does by his will charge with 4,000 £ to be paid to A and 
8,000 £ to be paid to B, C and D equally, and then by codicil 


revokes the aggregate charge of 7,000 £ made by his will and. 
charges with 7,000 £ for A, the charge in the will is no doubt. 


gone for all purposes. If, as in Baker v. Story? A takes absolutely 
under the will, but under the codicil takes for life only with a gift 
over which fails, and there is an ultimate effectual residuary gift, 
it is difficult to find any room for a contention that the gift by 
will is not gone altogether. Bui no one of shese authorities is 
pertinent to the present case. Alewander v. Kirkpatrick, * although 
a case upon two dispositions, of which the former contained a 
power of revocation, and not upon two wills, contains a principle 
applicable in their Lordships’ opinion to the presenti case, viz., 
that an alternative inconsitent disposition which is not valid or 
effectual in itself does not revoke an earlier disposition of the 
same property. 


It is admitted that by the will of 1890 the testator could 
not give his ancestral properties as he purported to do, but it is 
argued that from the fact that he purported so to give them 
there is to be inferred an intention that if he could not give them 
as he purported to do in 1890 his disposition in 1889 skould 
nevertheless be revoked and’ the argument goes beyond this to 
affirm that not only his disposition of property in 1889 but -also 
the independent provision conferring a power to adopt given in 
1889 is in like manner revoked. Their Lordships do not accept 
either argument-as well founded. The effect of shat which has 
taken place is that there are two testamentary instruments the 
later must no doubt ‘prevail over the earlier, but the contingent 
power to adopt in the earlier instrument is unaffected by anything 
in the later. In their judgment it has been rightly held that -on 
the 13th August 1906 the widow had the pover of adopbion 
which she exercised, and the plaintiff's case fails. 





. (1885) 1 K. and J. 665 : 69'E. R. 627, 2.. (1868) L.R. 6. Eq. 225. 
3. (1875).81 L, T. 681 : 28 W. R. 147. | 4. (1874) LR. 2 H. L., Be. 897. 
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Their Lordships will humbly advise His Majesty that the 
appeal fails and must be dismissed with costs. 

Solicitor for the Appellant :—John Josselyn. 

Solicitor for the Respondent :—Douglas Grant. 


PRIVY COUNCIL. 
Present :—Viscount Haldane, Lord Parmoor, Lord Wren- 


bury, Sir John Edge and Mr. Ameer Ali. 
{On Appeal from the High Court of Judicature at Madras]. 


M. R. M. A. Subramanian Chettiar ... Appellant * 
, 
Rajah Rajeswara Dorai ... Respondent. 


Civil Procedure Code O. 32, R. T~Minor—Compromise without leave—In- 
valid, though supportable on other grounds—Trust—Consent of Settlor—Payment 
for—Validity of —Charge given in pursuance—If supportable on other ground. 

Held : that a mortgage given by a trustee in pursuance of a compromise in a 
suit in which he was the guardian ad litem of a minor, without the sanction of the 
Court, is invalid on that very ground though supportable as a proper act on the 
part of the trustee. 

The provision of law making it necessary to obtain the leave of the Court is of 
great importance to protect the interests of minors and in the absence of such 
leave, a compromise cannot be supported. 

` The appellant was one of the creditors of the Rajah of Ramnad who made a 
voluntary settlement of his Zamindari subject to payment of debts and certain 
allowances to himself. To pay off the debts, it became necessary to borrow money 
from cextain financiers in England and execute a first mortgage to them. They 
required the junction of the Rajah of Ramnad to the deed and an agreement by 
him to postpone his right to the allowance to the mortgage. The trustee promised 
to give the Rajah a mortgage for 4 lakhs as consideration for the consent. Upon a 
proper construction of the trust deed, his consent was unnecessary. The charge thus 
promised to the Rajah was used to create the suit mortgage in favour of the appel- 
lent in pursuance of the compromise in the suit brought by him for the recovery of 
the amount due to him, 

Held, that in the absence of evidence that the Haglish financiers would have 
refused to lend without the junction of the Rajah even if the true legal position 
were explained to them or that the Rajah would have refused to join unless he was 


- paid the promised charge in favour of the Rajah, could not bs supported. 


Held also : that the mortgage in favour of the appellant being only the utilisa- 
tion.of the charge in favour of the Rajah must fall with it in the absence of 
evidence that the trustees had any intention apart from tha agreement with th 
Rajah to place an additional charge in favour of the appellant on the trust estate, 


These are consolidated appeals Nos. 108, 118 and 128 of 13 
against the decree of the High Court of Judicature t Madras 
affirming the decree of the Sub-Court of Madura Hast. 

The judgment of the High Court is reported in I. L. H, 32 
M. p. 490. 

The facts are fully set forth in their Lordships’ penne 
TO 6th November 1915, = 
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P. O. Lawrence, K. 0., De Gruyther K. C. and Kyffin for the 
Appellant. 

Sir Robert Finlay, K. C. and K. Brown ior the Respondent. 

The judgment of their Lordships was delivered by 


Lord Parmoor: — These are consolidated appeals from three 
judgments of the High Court of Judicature at Madras. The appeal 
which has been argued before their Lordships is one in which 
M. R. M. A. Subramanian Chettiar is appellact, and Rajah Rajes- 
wara Dorai is respondent. It is unnecessary to refer further to 
the other two appeals since it is admitted that the decision in 
those cases depends on the decision given in the case which has 
been argued. 


The question involved in the appeal is the validity of an 
agreement of compromise executed on the 16th day of January, 
1889, and of two mortgages dated respectively the 6th July 1889, 
The validity of these documents is largely dependent on the con- 
sideration whether the trustee under a voluntary settlement of 
12th July 1895, had power to give a mortgage bond for 4 lakhs of 
rupees on the security of a suitable portion of the Ramnad estate 
to the then Rajah of Ramnad. 


The father of the appellant lent considerable sums to the 
respondent’s father, who at all material times was the Rajah of 
Ramnad. On the 12th July 1895 the Rajah owed his creditors 
sums of money amounting to 20 lakhs of rupees, including a sum 
of Rs,’ 130,000, which he owed to the appellant's father. At 
that date the Rajah executed a deed of voluntary settlement settling 
all his Ramnad Zemindary and certain other property, subject to 
the payment of the debts which he then owed and to certain 
allowances to members of the family including the Rajah himself 
therein directed to be made and to the several trusts, provisoes, 
and declarations therein contained, on the present respondent. who 
was a minor. The Rajah appointed a trustee Venkata Rangaier, 
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“Lord 
_? Parmoor 


and. as coadjutor P. Chentsal Rao, and it was provided that ` 


the trustee should not without the permission in writing of the 
coadjutor enter into any agreement with the creditors or mortgage 
or sell any part of the trust premises. Subsequent fo the execu- 
tion of the voluntary deed, the Rajah borrowed further sums from 
the appellant’s father giving as security certain jewels and furniture 
and his allowance under the deed of settlement. 
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The sums due to the creditors had been borrowed af a high 
rate of interest, and the income in the hands of the trustee was 
not sufficient to meet the charges on the trustee estate. To save 
the estate, it became necessary to borrow a large sun of money at 
a moderate rate of interest, and negotiations were entered into. 
between the trusiee, the coadjutor, and certain financiers in 
England. On the 18th June 1897 a preliminary agreement was 
made between the trustee,- Charles Agustus Verner, and Ogilvie, | 
Gillanders 4 Co., to raise for payment of the debts existing at the 
date of the settlement of the 12th July 1895 the sum of 160,000 £ 
and the equivalent in sterling of the Government for a quarter 
of one year, to be secured by a trust deed vesting the Ramnad 
Zemindary freed from all incumbrances in trustees for debenture 
holders. This arrangement was not completed until the 13th of 
June 1899, on which date the trustee, with the privity and consent 
of the coadjutor and the Rajah, executed a mortgage of the whole 
trust estate for the sum of 175,000 £ repayable by, instalments 
with interest at the -rate of 5 percent, The validity of this 
deed is not in question. Before its execution there were prolonged 
negotiations between the trustee and the intending lenders, 
Their Lordships recognise the difficulties which confronted the 
trustee and it was clearly of the first importance to obtain a large 
loan at a moderate rate of interest in order to pay off debts carrying 
compound interest at the rate of 12 per cent. 


In-the course of negotiations for the English loan the intend- 
ing lenders required that the Rajah should become a party to the 
deed, and that the allowances specified in the voluntary deed should 
be expressly postponed to their security. It iscontended on behalf 
of the appellant that in order to obtain the assent of the Rajah, 
and the consent of the persons entitled to the payment of allow- 
ances, it became necessary and was reasonable and prudent on, 
the part of the trustee, to agree to give a mortgage for 4 lakhs of 
rupees to the Rajah on the security of a suitable portion of the 
Ramnad estate ‘such security being ‘subsequent to the morigage 
given for securing the repayment of the English loan. This. 
proposal is contained in a letter from the trustee to the Rajah on, 
25th April 1898, and on the same day the Rajah wrote to the 
agents of the intending lenders informing them that in the event 
of their advancing to the trustee a loan on the agreed conditions 


- he would agree that the lénders, or their nominees, should have 


55 
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a first charge upon the Ramnad Zemindary and that no part of the 
marginally-noted allowance payable to him under .the voluntary 
settlement should be paid in any year until all charges, that might 
be payable to the lenders under the present mortgage, had been 
‘paid in full, and that he undertook to execrie in favour of the 


lenders or their nominees such documents as in their opinion ~~ 


might be necessary for carrying outthe arrangements. The High 
Court of Madras have held that assuming— without deciding—it to 
be within the power of the trustee to create such a charge on the 
trust estate, the power -was not exercised prcperly and reasonably 
and in the interest of the estate. Their Lordships concur in the 
conclusions of the High Court. There is no satisfactory evidence 
that the Rajah would not have executed..ths English mortgage 
deed and consented to postpone his allowance without some pay- 
t ment or consideration. The counsel for the appellant was- pressed 


in his. argument before their Lordships to refer them to the 


evidence in support of his proposition that tae Rajah -would not 
have assented to sign the deed and postpone ais allowance without 
receiving payment or consideration. Their Lordships were notrefer- 
_ red to any such evidence and the Counsel for the appellant relied 


ona general statement that the Rajah was a difficult person for the - 


trustee to influence. Apart from any payment or consideration 
it was in the interest of the Rajah that the intending loan should 
be satisfactorily arranged and, in the absence of evidence, there 
is no room for a presumption that he would aot sign the deed, or 
would refuse to postpone his allowance, without some payment 
or consideration. On the other hand, the documents to which 
their Lordships have been referred do not sipport the conten- 
tion put forward on behalf of ihe appellant. 

‘The preliminary agreement for the loan-was signed on 18th 
June 1897. On the 22nd September 1897, the coadjutor, P, 
Chentsal Rao, without whose assent the trustee had. not the 
power to arrange the English loan, sent a telegram to Messrs. 


Lovelock and Lewes, Chartered Accountants, acting on behalf 


of the lenders, that :—“ The Rajah consented td sign mortgage deed 
‘and Rs. 66,000 or possibly Rs. 76,000 of the allowances can be 
postponed, letter follows.” A further telegram was sent on the 
28th September 1897 explaining that the Rajak was willing to 
give a charge upon the Zamindary free of the payment of allowan- 
ces of Rs. 66,000 and possibly Rs. 76,00) and that this is 
what the coadjutor meant by postponement. These telegrams: 
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wera followed by a letter of 29th September 1897 in which the 
later telegram was confirmed, and the coadjutor again states, 
that the Rajah is quite willing to do what Messrs. Lovelock 
and Lewes propose, namely to give a charge on the zamindary 
free from the payment of Rs. 66,000 or possibly Rs. 76,000, 


, out of the allowances of Rs. 130,000 referred to in the trust 


deed. The position taken up by the intending lenders on the 
question of the allowances is explained in a letter of 25th 
November 1897 which was brought to the notice of the trustee, 


“and to which the trustee refers in a letter of 24th December 


1897. It is stated that the intending lenders are prepared 
to proceed ‚with the negotiations for the loin provided that 
all the allowances in favour of the Rajah and the members of his 
family are postponed to the security to be given to the debenture : 
holders, both as regards the current payment required for the ser- 
vice of the loan and also in the event of the security having to be 
enforced. The consent of six members of the Rajah’s family was 
not obtained to the postponement of the allowances, but the consent 
of the other allowance holders was accepted as sufficient after the 
intending lenders had obtained an opinion from Mr. Mayne that 


` such consent was not required having Dagang- to the terms of the 


trust deed. _ 

The material factor is that the letter written by the Rajah on 
25th April 1898, after receiving the promise of a payment or con- ` 
sideration of Rs, 400,000 secured by mortgage bond on a suitable 
portion of the Ramnad estate, does not give any undertaking 
beyond that contained in the telegrams and letter of September 
1897. Under these circumstances their Lordships are of opinion 
that the appellant has failed to prove the first step which is neces- 
sary to justify the placing of a charge of Rs. 400,000 on the trust 
estate. i 

“In the second place the appellant has failed to establish that 
the consent.of the allowance holders was required to: enable the 
trustee to postpone their rights to the security of the debenture 
holders, or that the intending lenders would have pressed their 


‘objection if the legal position had been explained to them. This 


point was not argued at any length before their. Lordships, 
though it was evidently a main point in the argument in the 
High Court. The relevant paragraphs of the voluntary settle- 


. ment are 7, 23 and 24. In paragraph 23 the settlement sets out 
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in the sixth place a trust to make payment of the allowances 
specified in the second schedule, but these allowances are placed 
for the purpose of payment after (in ithe fifth place) the 
specified debts and the interest on and principal of such other 
debts and sums of money as shall be incurred or become payable 
by the trustee for the purpose of paying offal or any of the said 
debts and sums of money, although under paragraph 24 the 
trustee is not bound to make the payments in the order mentioned 
in the deed. Paragraph 7 provides that notwithstanding anything 
contained in the voluntary settlement, an assign for value in exe- 
cution of those trusts should hold the estate or interest purporting 
to be conveyed or assigned to him, in the premises thereby 
assignee free and discharged of the trusts, provisoes, directions, 
and declarations therein contained, except as otherwise expressly 
provided in such assignment. The joint effect of Ss. 7 and 23 
is that the trustee had power to place the loan security for the 
payment of the specified debts in priority to the allowance pay- 
ments and that the assign for value would hold the estate or 
interest conveyed or assigned to him assured free and discharged 
of the trusts contained in the voluntary settlement except as 
otherwise expressly provided. 


Section 24, which provides that the trustee shall make the 
serveral payments under the voluntary settlement as and when 
the same shall be required, cannot be constrved to curtail the 
discretion given to the trustee in paragraph 23. It is material 
to observe that the trustee in a telegram to tre co-adjutor on 
18th March 1898, said that he and the co-adjutcr must point out 
to the London people that under the truss deed they are 
empowered to attend to the service of interest prior to pay- 
ment of allowances. A similar opinion was expressed by Sir 
V. Bhashyam Iyengar on 30th June 1898, and by Mr. Mayne 
on 20th September 1898, The Counsel for the appellant justi- 
fied the action of the trustee in giving consideration for the 
consent of the Rajah to postponement, although such con- 
sent was not legally required, on two grounds. In the first place 
he said that, apart from questions of strict rigkt, the intending 
lenders insisted on the postponement of the specified allowances, 
The answer is that there is no evidence that the intending lenders 
would not have altered their attitude if the true legal position had 
‘been insisted: on throughout the negotiations. They did alter it 
so far as regards six of the allowance holders, after obtaining the 
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opinion of Mr. Mayne. In the second place, it was said that, 


- although the trustee might have had the power to postpone the 


payment of allowances, he was justified in his. action out of regard 


to the position of the Rajah and his family, and his unwillingness 


to incur the ill-will of the Rajah and of the other allowance 
holders, which he might have incurred if he had used his power 
witout their consent. Their Lordships cannot accept this expla- 
nation as justifying the trustee in placing a burden of Rs. 4,00,000 
on the trust estate, or come to any other conclusion than that 
the trustee was not acting properly and reasonably and in the 
interest of the trust estate when he undertook to give the 
mortgage bond to.that amount in favour of the Rajah. 

The next question is.whether the agreement of compromise _ 
of 16th January 1899, and the two mortgages of the 8th and 16th 
July 1899, can be supported ‘if the promise to give the mortgage 
bond of Rs. 4,00,000, on the security of the trust estate is invalid 
as not being within the powers of the trustee. The recitals of 
the compromise deed recite the agreement with the Rajah to give 
a mortgage bond for Rs. 4,00,000 on the trust estate, thus giving 
the appellant full notice. Moreover the compromise deed is 
based, not on imposing a new charge on the trust estate, but on 
utilising the charge, already. promised to the Rajak. The 
deed carries out this proposal by providing for the payment 
of certain sums to the appellant so soon as the English loan is 
obtained, and by giving as security a third mortgage on the trust 
estate, a first mortgage being executed to secure the English loan; _ 
‘and a second to secure the loan of Rs. 1,00,000 due to another 
creditor. In other words the compromise deed assumes the 
validity of the agreement with the Rajah and there is no evidence 
that the trustee or-the co-adjutor had any -intention, apart from 
the agreement with the Rajah, to place an additional charge in 
favour of the appellant on the trust estate. | 

The mortgage of the 6th July 1899, was executed in pursu- 
ance of the provision contained in thedeed of compromise. The 


` amount thereby secured was Rs. 4,73,148, with further interest 


thereon less-the sum of Rs. 50,000 which the trustee agreed to 
pay in one‘ week. Towards thissum the trustee paid to the 
appellant Rs. 20,000, and secured the balance by a mortgage on 
crops on the 13th July 1899. This is the second mortgage to, 
which this appeal relates. On the second mortgage appellant’ 
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has received certain payments from the trustee and has. ‘been : 


ordered to repay the sums to the credit of the trust estate, It is 

impossible that these mortgages can be regarded as valid and 

binding upon the properties therein comprised if the deed of com- 

promise is not valid, and their Lordships concur in the conclusion 

` of the High Court both as to the validity of the deed of compromise 
and of the two mortgages and as to the amount of the repayment 

ordered to be made by the appellant to the credit of the trust estate. 

If, on other grounds, the deed of compromise could be support- 

ed, it is invalid, in not complying with the condition imposed by 
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S. 462 of the Code of Civil Procedure applicable when the com- . 


promise was made, One of the parties tothe suit was a minor, 
the present appellant, and the trustee of the voluntary settlement 
was appointed his guardian ad litem, 9. 462 of the Code of Civil 


Procedure enacts “that no next friend or guardian for the suit - 


“shall, without the order of the Court, enter into any agree- 
“ment or compromise on bekalf of a minor, with reference to 
“the suit in which he acts as next friend’ or guardian.” In the pre- 
sent case the leave of the Court was not obtained, and in the absence 
of such leave the compromise cannot be supported. Their 


Lordships regard the provision making it necessary to obtain the‘ 


leave of the Court as of great importance to protect the interests 
ofa minor. It clearly applies to the compromise in question in 
the present appeal. It may be well to quote the language used by 
Lord Macnaghten in Manohar Lal v. Jadi Nath Singh 1. 

“It is not su ficient that the terms of a compromise are before 
the Court. There ought to be evidence that the attention of the 
Court was directly called to the fact that a minor was a party to 


the compromise, and it ought to be shown by an order on petition, - 


or in some way not open to doubt, that the leave of the Court was 
obtained”. 

Reference may also be made to the more recent case of 
Ganesha Row v. Tuljarama Row 2, 

In the opinion of their Lordships these appeals fail and 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

Solicitor for the Appellant :—Douglas Grant. 
Solicitors for the Respondent :—Chapman Walker and Shepard. 


` 


` [End of Vol. XXIX] 
1. (1906) L.R. 88 I.A. 128. 2..(1913) L.R. 40 I.A. 182; 36 M. 295; 25 M.L.J. 150. 
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It is only for the purpose of determining whether and to what extent 6 


the new Sovereign has recognised the anti-cessicn rights af the parties, the , 
consideration of the Serene: nature and extent of those rights is 
relevant. 

Prima facie a lease for a term does not import any right toa renewal 


of it. On the contrary, it prima facie implies that the lessee’s right to 
the premises demised ends witk the term. 
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Government order ratified and confirmed the Collector’s order closing the 
depot till that date; (c) that the Government in the said order made 


Interference in—Disoretion of Court below—Practice—Appoint. ; 
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Assam Labour and Emigration Act—Conid. “oa PAGE, 
certain remarks which were defamatory of the plaintiff. The plaintiff 
claimed to have been appointed agent by the said Associations and to be 
éhtitled to a commission ọf. Rs. 7-0-0 for every cooly recruited by him and 
“alleged that by reason of the Collector’s order he was prevented from 
` “rebruiting coolies and earning his commission. 

i Held, per Sadasiva ‘Aiyar, J: The Government could not’ be made 
liable for the order of the Collector, because, in purporting to exercise his 

- statutory powors under 8. 22 cl. (3) of the Assam Labour and Emigration 5 
Act, he was not acting as the agent of the Government, and as such, the 
Government could not also ratify the act so as to make itself liable. 

A ` here being no proof that in closing the-depot, the Collector mali- 

~  giously intended by his order to hit at the plaintiff's right to the benefit of 
the commission obtainable by him from his employers or that the Collec- 
tor was actuated by any indirect motive against the plaintiff, the Collector 
himself even in his personal capacity, -could not be made liable to the 
“plaintiff. 

- Per Bakeweli, J.: The plaintiff was neither an suave nor his 
licensed agent within the meaning of the Act ; the business carried on by 
him was illegal ; and there could: be no right of action in respect of such 
„business. 

` O '' Even if plaintiff could be considered to'be in the position of an 
7. émployer, the suit was liable to be dismissed on the ground that there 
was no proof that the damage complained of by plaintiff was the conse- 
quence of the Magistrate’s Act and that in any cage it; was too remote ah 
give the plaintiff a cause of action. 

„Held. per Sadasiva Aiyar and Bakewell, JJ,.:—The Governor-in- Coun- ` 
cil could not be held liable for publishing words concerning the plaintif i in 
the course of the official duties of the-Governor-in-Council when it is not ; 

.. alleged that the publication was made maliciously and without reasonable 
' and probable cause. i 
Per Sadasiva Aù yar, J. On the highest grounds of' public policy, 
Government should not be made liable for the tortious acts of its agents 
or servants except probably for acts done in the course of those kinds of 
transactions, which even an ordinary private mercantile firm can enter 
into. 
i teh Rogers v. Rajendro Dutt (1860), 8 Mu I A. “t80; 181 followed. 


gi Ross v. Secretary of Siate for India. (Sadasiva Aiy yar and Bake- ` 
well, JJ.) : avi 280 


n? At¢éachment—Of reversionary interdbt left in Hindu widow after invalid 
fee alieriation by her—Validity. Se H. Law, Widow .. > - 646 


Benami purchaser—Tesi—Comparison with English low—Bstoppel— . 
Landlord's title—Denial by tenant—S. 116, Evidence Act—Practice— 
Inference—Non-production of document. i, os 
Benami dealing is common to Hindus and. Mahomeđans alike and i is . 

quite unobjectionable. af 
It resembles the English rule that the trust of & legal estate results to 

the man who pays the purchase money. The exception in that law by 
way of advancement in favour of wife or, child does not apply in India 
but the relationship is a circumstance which is taken into consideration i : 

ju determining whether the transaction is bonami, i 


Benami purchaser—Conitd. 
The general rule in the absence of all other relevant circumstances is, 
as stated by Lord Campbell in -Dhurm Debia Pandey v. Mussamat Sham- 


sundari Debia (1848) 3 M. I. A. 229 “to consider from what source the 


money comes with which the purchase money was paid.” 

Where A, a Hindu, purchased a bungalow in the name of his 
, Mahomedan mistress, B, but it appeared that he had already made provi- 
sion for her two sons by him and possession remained with him and his 
wives during his lifetime and after his death with one of his widows. 

Held, that the natural inference was that the purchase was benami 
for A. 

Held further, that the Court was not entitled to draw any inferencé 
against the plaintiff, the widow, from the non-production of account books 
relating to the estate as these did not necessarily form any part of her 
case and if any entries relating to the bungalow appeared therein it was 


_ for the defendant to have summoned for them and to have got them ad- 
mitted in evidence. 


It is open toa litigant to refrain from producing any documents , 


which he considers irrelevant ; if the other litigant is dissatisfied, it “ig 


for him to apply for an affidavit of documents and to obtain inspection ` 


and production of all that appears to him in such affidavit to be relevant 
and proper. If he fails so to do, neither he nor the court at his sugges- 
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tion is entitled to draw any inference as to the contents of any such | 


documents. 
8. 116 of the Indian Evidence, Act rests on the prineiple well establish- 


ed by many English cases that a tenant who has been let into possession - 
cannot deny his landlords’ title however defective it may be so long as he 


has not openly restored possession by surrender to the landlord. 
Held, accordingly, that a tenant who had been let into possession by 
the plaintiff was ostopped from denying her title in a suit brought by her 


against him for possession after due notice to quit, relying upon his pur- 
chase from B. ; 


Mussammat Bilas Kunwar v. TA Ranjit a (Sir — Pe 


Farwell). (P. ©.) 


Bombay Act VI of 1862 sah Act ee! of 1888 ~ appt to Kasbatis. 
See Act of State. (P.O). oie 


Bombay City Land Revenue Act II of 1876—Objoct—Regisier of titles 


— Inspection by public—Sanadi or quit and ground rent tenure—Es- 


toppel against Government as to—Certified extracts stating tenure to be < 


| 8357- 


| 842. 


quit and ground rent—Notice by y Collector requiring payment of. 


ground rent—Parties not attaching importance to difference—LEffect of 
—Interpretation of purpose of the Ast. 


A advanced certain sums of money by way-of mortgage on some lands 
situated in the town of Bombay. His representatives, a firm of surveyors, 
examined Laughton’s Revenue Survey Register and entries in the Colles- 


tor's Rent Rolls at the Collectorate in both of which reference to grant of ' 


Sanad in respect of lands in question in 1824 was’ mentioned. Certified 
extracts were obtained : but one of them omitted any mention. of the Sanad 
and wrongly spoke of the-title as Rent Roll of quit and ground-rent. The 
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Bombay City Land Revenue Act—Conid. 7°70 : 
notice in which Collector required the payment of quit and ground eat at 
New Town was also got from the mortgagor. “A second advance was made 


and the solicitor eniployed inspected the title-deeds and certified, extracts ` 


and the records at the Collectorates with a mention of Sanad of 1824. In 
1908 the Collector for the first time described the lands. as, Sanadi instead - 
of quit and ground rent land as heretofore. The mortgages in possession 
after protest to the Collector instituted the suit for a declaration that the 
Government was by the conduct of the Collector by reason of the-mistakes 
in the certified extracts and the notice estoppel from denying thas the land. 
was quit rent tenure : 

' Held, that the object of the Bombay City Land Revenue Act II of 
1876 by which the Collector is required to prepare and keep a separate | 
register and ront roll of various lands, is to ascertain who is liable for the 
payment of rent ‘and not to provide for registration of. tisle, -the provision . 


as to inspection by the public being merely intended tc enable them to . 


find out whether they were properly assessed and as such the statements 
in the registers could not operate as ari estoppel against she Government. 

Held, further that in order to interpret a section of an Act, she Act 
must be read as a whole and its purpose ascertained. ` 

Held, also, that a statement as to the nature of the ‘tenure to the. 
difference in which the parties attached no importange could not-operate _ 
as an estoppel as to it. t 

Merwanji Muncherji Cama v: Secretary. of state fo I ndio (Viscount ` 

Haldane) P.C., ... . i K ETET ove 

Charter Act—S. 18-6. P. 6. of 1968—S. 115-—-Object of~Interlooutory 

orders of Subordinate Courts—High Bok el akatah arine 
tion. See Practice—Pleadings ave ws 
Chota-Nagpur Encumbered Estates Act—Putni ee er ion ba the 

Commissioner, to the transaction as distinguished from deeds prepared 

— Persona of the lessee—Misdescription as to—Not material when no 

mistake as to identity—Non-payment of premium within due date— 

Acceptance of after—Delay—Maintenance gri rants — Reversion in— 

Not included in the Putni. ; ; 5 

Where a proposed lease had the sanction of ihe "Commissioner as re- 
quired by the Chota-Nagpur Encumbered Estates .Aot ànd the rules framed 
thereunder, but it was objected that the sanction was insufficient, as the 
lease-deed as finally drawn up had not been approved by the Commissioner. 

Held, that the transaction itself in all its essential dstails having had” 
the sanction of the-Commissioner, the objection had’ no force. 5 

In administrative and dopartmental action’ if must necessarily be the 
case that férmal details may have to be. entered upon in order. to carry into 
practical effect and put into legal shape, the arrangement so which sanction 
is adhibited and a challenge merely on the ground thet the document 
ultimately prepared in the carrying out of the transaction duly sanctioned 
had not been:submitted for sanction cannot be sustained. 

Held, also further that the description of the lessees as Waston &.Co., 
whereas in fact, they were a‘limited Company, did not vitiate the sanction, : 
as it was.clear that the person intended .was the” Company. : 
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: taken place. 
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Chote-Negpur Encumbered Estates Act—Conid. 
Held, that the objection that the sanction required the premium to 


` be paid before the end of March 1890, and it was not actually paid till 


25th Tyne, was also unsustainable, as the delay was not great, and the 
official manager, viz , the Deputy Commissioner, had accepted the amount 
without ‘objection, especially after the considerable lapse of years that had 
A putni lease of the land, by itself will not include reversionary rights 
ip maintenance grants secured over the Jand. 
Raja Ramkanai Singh v. Mathewson. (Lord Shaw). (P. 0.) 
Givil Gourt—Redress in if can be had—Criminal ocourt—Resort to— 
Necessity-—Oflence actually threatened—~Hffect. See Highway WA 


Givil Courts Act (Madras) —Jurisdiction—Valuation—Mortgage—Suit for 
redemption. See Suits Valuation Act~—Mortgage 


-Civil P. C. of 1882—S. 317—Applicability —Mortgage—-Co-mortgagees— . 


Decree for sale—Execution and purchase of property by one with 
reservation in favour of Co-desree-holder—Suit by latter for recovery 
of his share of eae WAS eee See’ Hindu 


Law. .. seats 


Civil Procedure Codo {Aot Yot 1908) 8. 2 G61. (41).—Decres against 


widow in possession and illegitimate son—Ignorance of will-Sale in . 


execution—Binding against legaice—Haecutor de son tort—Old Code 
and new, no-difference. 


Where a creditor of the estate ignorant of the -true state `of affairs, 


‘sued the widow in possession and the illegitimate son who would have been ° 
the legal representatives but for a will left by the-debtor under, which the .. . 
"Ist defendant was constituted executor and the plaintiff a legatee and ob- 


tained a decree and in execution, the property in possession of the widow 
was purchased by a stranger. 
Held, that the sale was binding againt the plaintiff. 


General Manager Dhurbunga Raj v. Rampat Singh. (1872) 14 MIA 
605f ollowed. 


Per Sadasiva diyar, J.--The rule enacted in S. 2 cl. (11) c. P, Q: is 
not new and held good even under the old Code. 


from. 


Gnanambal dmmal v. Veérasamt Chetty. (Sadasiva diyar and ` 


Napier, PEE ) 





Appeal only ayainst one judgment and decree—Principal and agent— 
Agent acting in excess of authority—Acquiescence or silence of princi- 
pal—Ratification—Indian Trusts’ Act, S. 88—Interest of the agent 


adverse to that of the principal— Agent deriving advantage from his” - 


position—Purchase of immovable property outside British India by 

agent—Decree by a British Indian Court directing conteyance of the 

property to principal—Decree for mesne profits—Mandatory injunction 

—Civil Procedure Code, O. 21 Rr, 84, 52-—-Conflict of laws. 

Where the matter in issue in two suits was the same and the suits were 
tried together on the same evidence and disposed of by the same judge, 


S. 1i—Res TNE TA suits involving the same questions— k 
Judgment in one based on and following the judgment i in the other— ` 
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Siva Bhagiam x v. Palani na (1882) I.L.R. 4 M. 401 dissented i 


` 698 


ka 


C. P. Gode—Conid. 
and the judgment in the one case was based on and followed the sidemett 


in the other, though sepatate decrees were drawn up, an appeal against ` 


one of these decrees is not barred by res judicata by reason of the fact that 
no appeal was filed against the other decree, 

Midnapore Zemindary Co. v. Nitya Kali Dasi (1914) 24 I. C. 248 not 
followed. Panchanada Velan v. Vaithinatha Sastrial (1905) I. L. R. 29 
M. 838 followed. a 

In the case of an agent exceeding his authority ratification by the prin- 
cipal may be implied from the mere silence or acquiescenze of the principal. 

Ramaswami Chetty v. Alagappa Chetti (1914) 28 M. L, J. 199 fol- 
lowed. 

Where an agent purchased property under circumstances in which his 
own interests were adverse to those of his principal and thereby obtained a 
pecuniary advantage for himself, he should hold the advantage obtained 
for the benefit of the principal, under B. 88 of the Trusts Act. i 

“An agent purchased some immovable property outside British India 
under circumstances in which\he had to hold itfor the benefit of his 
principal. In a suit by the principal in a Court in British India against, 
the agent, a British Indian subject residing within the local limits of the 


jurisdiction of that Court, for an account of the profits of the property . 


and for the execution of a conveyance of that property in favour of the 
plaintiff. 
Held, the plaintiff is entitled to a decree for an account of the profits. 


So far as the execution of the conveyance of the property is concerned, the . 


Courts in British India cannot avail themselves of the procedure provided - 
in O. 21, R. 34 of the Code, if the defendant disobeyed the order. The 


only other way in which the British Indian Courts can grant this relief 


is by granting a mandatory injunction directing ‘the agent to execute a 


conveyance which may be enforced by attachment under O. 21, R. 52 of the 


Code but in the absenceof any precedent their Lordships declined to grant 
one in this case, 


Ramasawmi Chetty v. Karuppan ae (Wallis, C.F. and Srinivasa 


Aiyangar, J.) 1o e aie 


—-—~8. 11—Res judicata—Sust api Government and Zenvindar ra 


refund of water-cess—In first Court Zemindar’s ligbility not deter- | 


mined—In Appellate Court found bul no decree given as memo of 


óbjections out of time—Claim against Zemindar for-refund of water- . 


: cass and penalty—Former recoverable under 8.70, Contract Act— 
latter in proof:of improper conduct —Pre-settleme rs Inam Claim 
against Zenindar inadmissible. 


Where a tenant claimed a refund of water-cess paid by him; from the 
Government as well as from the Zemindar but the Munsif gave a decree ` 


only against the Government, without considering the latier's liability, in 
his view the relief against the Gevernment being ample, but on appeal by 
the Government, the ‘Government was held not liable, the Appellate Court 


holding that the Zemindar alone was liable but as the cross-objections filed ` 


by the plaintiff were ous of time, no decree was given against the Zemin- 
dar. - : po 


- Paen, 
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G..P. Code—Conitd. 

Held in the circumstances, the question of the. Zemindar’s liability . 
was not res judicata, either in his favour or against him.when his liability 
for subsequent years came in question. . 

Where the plaintifi’s case was that his lands were mamool wet but. 
that the Zemindar fraudulently “represented that they were not and got 
exemption from water-cess for some other lands in the Zemindari instead 
and as a consequence the Government levied water-cess and penalty from 
the plaintiff. 

Held that his claim for refund of water-cess might be sustained on S. 
70 of the Contract Act but that the claim for the penalty levied could be 
sustained only on proof of improper conduct on the part of the Zemindar. 

But held the finding that the plaintiff's inam was a pre-settlement 
inam cut the foundation of his,claim. . 


Sri Raja Bommadevara Satyanarayana Paraprasada Rao v. Desika 
Sriramalu. (Oldfield and Tyabji, JJ)... 


——8. 44 Heplanation [l—Appiicability to suits instituted prior 
to enactment of—Res judicata, law of, not a rule of procedure— 
Law applicable to suit is law in force at'time of its institution -Agraha- 
ram—Grant subject to payment of meras and russums—Conditional 
upon continuance of purposes thereof—Right to enforce payments on 
failure of purposes, 4 
Where, in 2 suit instituted before the enactment of the Code of Civil 

Procedure 1908, a decision in a suit of 1902, which would not have operat- 

ed as a bar under S. 18 of the Code of 1882, was pleaded as a bar on the 

strength of the alteration in the law made by Explanation II to 8. 11} of 

the Code of 1908. , 
Held that Explanation IL to S. 11 of the Code of 1908 had no retros- 

pective operation and that the decision relied upon did notroperate as a bar. . 
Colonial Sugar Refining Co. v Irving (1905) A. C. 872. applied. 
Where it wae found that, though an agraharam was granted subject 

to the payment of certain meras and russums, yet it was a condition of 

the grant that the payments were to continue only so long as the purposes 
for which they were made continued, Held that the payments could not be 

enforced after the purposes failed. i 

Devanoi v. Raghunatha Rao. (1918) 13 M. L. T. 851 applied. ` s 
Rajah of Kalahasti v. Kamakshamma, pen and Coutts- 

Trotter, JJ.) se 

Ss. 47, 13—-Order for rateable Piste eae Pee by judgment 

debtor — Maintainability—Baecution application—Grant of all reliefs 

prayed for--No formal order of dismissal — Ef fect—Mortgage'dechee— 

Provision for recovery of deficiency from the person and other property 

of the judgment- -debtor—Rateable distribution—Right of decree-holder 

—Decree, irregular in form, not to be questioned in execution, 


aoe 





A party to whom’ a right of appeal is given (if he comes under 9, 47 . 
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of the Code of Civil Procedure) should not be deprived of it,- unless the- - 


Code expressly denies it to him.. oadet under S. 73 are #ppenlahio if BT 


affect parties “to the suit. ri 


Sunder Singh v. Ghast- (1896) ILL R 18. A. 410. Krishnabhupati 4: 
Vikrama Deva (1894) 1. L. R. 18 M. 18, referred t>. Balmer Laurie &., 
Co., v. Jadunath Banerjee (1914) I. L. R. 49 0.13 Chennamma v. Rajah. 
of Karvetnagar (1914) I. L. W. 284, distinguished, 


m 


C. P. Gode—Conid. . PAQE. 

A mortgage- decree (for sale) provided for the recovery of any deficiency ' 
that may arise after the application of the’ sale proceeds towards the mort- 

gage-debt, from the person and othar properties of the judgmont-debtor. 

The decree-holder applied for execution in 1905 and obtained all the reliefs 

he had prayed for. No formal order, however, was passed dismissing the 
application from the list of pending applications. In 1912, assets were .. . 
realised in execution of obher decrees against the same judgment debtor 

and were paid into Court. Thereupon, the mortgagee decrze-holder applied 

for rateable distribution. Held, that he was entitled to claim rateable 
distribution of the assets in respect of the balance of his decree amount. 

Though all the reliefs asked for by the decree-holder in the application | 
of 1905 had been obtained by him, still it was the duty af the Court to 
have fixed a date for the final disposal of the application and the fact that 
it had not done so, had the effect of keeping the application of 1905, pend- 
ing so as to entitle the decree-holder to apply for rateable distribution. . 

Tiruchittambala Chetti v. Seshayyangar (1881) I. L. R. 4 M. 883." 

Per Seshagiri Aiyar, J.: The fact that the decree-holler moved the 
Court only for a particilar remedy open to him cannot lead to the in->` 
ference that he was not entitled to ask that his decree be satisfied by other 
means which the law enables him to adopt. 

Por Kumarasawmi Sastri, J—The mortgage-decree in question was 
not in accordance with the provisions of the Transfer of Property Act, but 
the irregularity could not be questioned in execution proceedings: 

Rajah of Katahasti v. Venkataper' eat 1911) 31 M., L. J. 1036, 
referred to. 

Rajah of Karvetnagar v. Venkata Reddi i Aor and tuila a- | 
sami Sastra JJ ) So ie sie ove we 96 
S. 47, O. 21, R. 108—Hzecution Ane Daliost y of AA 
decree-holder pur chaser--Application by defendants to set aside, dismiss- 
alof—A ppeal—Amendment— Objection to, on the ground of limitation, 
when allowed in appeal. A 
In execution of tue decree obtained by himi, a decree-hdlder purchased 
the property of some of the defendants in the suit, though they had been’ 
exonerated from liability, by the decree, These defendants applied to set 
aside the delivery of possession to the decree-holder and the application - 
was dismissed, Held, that the order of dismissal was one under: S 8. 47 of 
the C. P. Code and was therefore appealablo. : 

Where the Lower Court allows an application to be amended, an 
objection to the amendment, on the ground of limitation, wili not be 
allowed to be raised for the first time in appeal, if the appellate court has | 
no materials before it for the determination of the question of limitation. 

Sivasamba Iyer v. Kuppan Samban (Old field and Seshagiri diyar, JI). a. 6 29 


——_———-§, 73, Rateable Distribution —Right to.—Exevution ee 
—Pendency of what amounts to See O. P.O. of 1908 ss.47, 73 - -- 96 





' 


8. Ba—Ruling g Chief—Suit against as trusies of temple in British 
India—Consent—of Government—Necessity ' for—E tling of statement - 
and pleading on merits—Whether waiver. 

No suit can be maintained against ‘the ruling Chief of a Native State 
aven in his capacity asthe trustee ofa temple situate in British India 
without the sanction required by S. 86 of the Còde. 

B 





f 


~ 
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6, P. Code—Conid. 

“Pleading on the meriis after pleading privilege does not amount to 
waiver Chand Lal v. wah Bin Umar Sultan (1896) 1. L. R., 31 B. 851. 
uot followed, ` 

Narayana Moothod v. Dewan of Cochin (Oldfield and Sadasiva Ai, yar, 


8. 92 —Sait adler = Santih jive to more than two persons— 
Suit by iwo, if maintainable. . 
Where sanction is given under S. 92 of the Civil Procedute Code to 
more than two persons, two of them alone cannot sue 


Maddala Bagavannarayanav. Vadapalli Perumallachary yulu. (Wallis, 
C.J. and Seshagiri Aiyar, J} as 


9. 97— Preliminary decree—What ‘amounts ‘oOo to 
appeal from—Appeal from final decree—-Maintdinability—Partnership 
suit. - See Partnership (P. C.) 

S. 105, Cl. (2)—Remand order—Revised J damen pen kaw 
—Findings given at time of remand if can be attached. See Malabar 
Lew ... ibs aes sais < 

5. 115, (a) and (c)—Applicability of, to Presidency Smell Cause 

Courts Act—Suit in ejectment—LErroncous finding that lease has been 

determined —Decree based ow that finding--Interference by High Court 

—No question of jurisdiction—Presidency Small Cause Courts Acts, 

S. 41. 

The High Court has power under S. 1150 the Code to revise the 
decisions of the Presidency Small Cause Court. 

Haladhas Maiti v. Choytonna Maiti (1903) I. L. R. 300. 588; Sarat 
Chandra Singh v. Brojo Lal Mukerjee (1903) I L. R. 800. 986; Rama- 
din Bania v. Sewbalak Singh (1919) I. L: R. 37 O. 714. followed. IsmalJji 
v. Macleod (1906) I. L. R. 81 B. 188. dissented from. 

The determination of a tenancy by a valid notice is not a condition 
precedent to the exercise of jurisdiction under S. 41 of the Presidency 








Small Cause Courts Act. Mere mistake in fact or in law is no ground for ` 


revision. | 
Held, that an order in cjectment under S. 41 of the Presidency Small 
Cause Courts Act based on an erroneous finding as to the validity of the 
notice given could not be interfered with in revision by, the High Court. 
Amir Hasan Khan v, Sheo Buksh Singh, (1884) I. DL. R. 110. 6. 
roferred to. i : 
Vuppuluri Atchayya v. Scetaramachandra Rao (1912) 24 M. L. J 112 
distinguished. 


Venkataramanujulu Naidu v. Ramasami Naidu (afi ield and Sada. | 


siva diyar, JJ.) 
5 448—Applicabilty—Decreċ fixing time for doing an gek 
Extension of time—Power of Court. See C. P. C.—-Or. 34 R. 
Or. 1 R. 8—Sanction obtained subsequent to parents 
” See Highway 56 
——_——0. 2, R. 2—Pillage Munsif s Čourt—Suit on por tion of claim in— 
Subsequent suit for balance in Civil Couri—Not barred~ Purchases 
on dif ferent dates—Cause of action distinct. 
Order 2 R. 2. does not bar a suit brought for the balance of a claim 





- arising out of a cause of action after a suit has been brought for one 


portion of the claim in the Village Munsif's Court. 
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STI 
©. P: Code—Conid. . wi 
Quaere::Where a customer makes distinct purchases on distinct 
dates, if the merchant has not got a distinct cause of actien in i a 
‘of each puschase or set of purchases. 
Augustus Brothers v. Fernandez. (Saclasiva Aiyar and Napier, TI) .. 


————-0, 21, R. 2--Inquiry by Court—Morigagee in Scag angan 
not providing for accounts. of profits—Taking of accounts in execution 
—WNot permissible—Statement by decree -holder of willingness to give 
credit for profits in application for sale—Inguiry cs, to amount— 
Notice to judgment-debtor on—Haecuttbility as arrangement sanction- 
ed—-Estoppel. 

Where a decree for sale was passed in favour of a mortgage in posses- 
sion for principal and interest but the decree failed to provide for the 
taking of accounts of the profits that might thereafter be received by the 
mortgagee, 

Held, that it was not open to the mentite Court to direct the taking 
of such accounts and the fact that the parties put a different construction 
on the decree made no difference. 

But held, the decree-holder having intimated to tha Court in his 
application for sale that the net profits should go in reduction of the decree 
amount, it was opes, tio the Court to treat the application as a certificate 
of adjustment and direct an inquiry as to the amounts colleeted by him. 

The circumstances under which the Court could direct an.inquiry in 
connection with an alleged adjustment considered. : 

Held, also the Court having ordered notice on the intimation of the 
decree-holder that he was prepared to give credit for amounts collected and 
the judgment-debtor not having objected to the course, the arrangement 
could be given effect to in execution on fhe principle of Sadasiva Pillai v. 
Ramalinga Pillai (1875) L R, 31. A. 219." 

Todd Govinda Dossy. Rajah of Serre ii a Aiyar and 
Kumarasami Basiri, JJ.) is 
—-——— 0, 21, R..2, Cl. Land 2—Part payment within) tire uncer tified 

—-Egecution application out of time—Period of Limitation if extended 

—Limitation Act §, 20. 

A part payment, made out of court within the period of limitation is 


sufficient to save a decree from the bar of limitation even if the payment is. 


not certified before the expiry of the period of limitation. 
Lakhi Narain v. Felamami Dasi (1914) 20 C. L. J. 181 and C. R. P. 
880 of 1914, followed. ; 
Rajam Aiyar v. Anantharatnam Aiyar. (Abdur Rahim and 
Spencer, II) a. _ 
0. 24, R. 34—Spscific Reliof. Act 8. Por for specific 
‘movable property—Allegation and pronf—Onis on plaintiff —Limi- 
tatim Act of 1908—Aris. 31, 49 and 115—applicability—Carrier— 
Suit for compensation against—Suit for return of Specific movable 
against—Limitation ~ Maxim “Generalia'Specialibus non-lerogant—-" 
Application 4 J. 
In order to entitle a person to obtain delivery of. specific movable 
property by suit and to enforce the decrees obtained by tke stringent 





methods provided in Order 21, Rule 81, of the Code of Civil Frocedure, he ` 


should allege and prove facts which entitle him to compel-the delivery of 
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the specific movable under the provisions of § 11 of the Specific Relief 
Act. ` é 
The effect of the amendment in 1899 of Art. 81 of the Limitation Act 
is to mpke it applicable to a claim against a career for compansation for 
non-delivery of goods ‘irrespective of the question whether the suit was 
laid in contract or in tort. Art. 49 is inapplicable to such a case. 


Semble, Art 49 applies when in a proper case a claim is made against 


a career for the return of a specific movable. 

Where, in a suit by a consignor against s career, the plaint asked for 
the return of the plank consigned but not delivered to the consignee and 
also for Rs. 21-12-0 being the loss of interest but contained no allegation 
that the defendant was in possession of the plank in question and it was 
obvious from the correspondence between the parties filed in the case bka 
the defendant was not in possession thereof. 

Held, that in so far as the suit could be regarded as a suit for the 
return of the specific plank, the case did not come within S. 11 of the 
Specific Relief Act, and the suit must be dismissed. 

That, if the suit was regarded as one for compensation for failure to 
deliver the plank in breach of the contract under the bill-of-lading, it 
was governed by Art. 81 and not by Art. 49 or 115 of the Limitation Act. 

Venkatasubba Rao v. The Asiatic Steam Navigation Company. 
(Wallis, C. J., Ayling and Sadasiva Aiyar, JJ.) ae 





of immovable property by ageat outside Br. India—Suit by principal 

in Br-Indian court—Jurisdiction—Decree directing conveyance of 

property—-Mandatory injunction to execute conveyance—Decree for 
mesne profits. See C. P. C. S. 11—Res Judicata oe Soe 

0. 241, R. 385—Symobolic delivery of possession—Obstruction by third 
person, to actual possession—Second application. 

A decree-holder is not entitled’ to file a second application for posses- 
sion under O. 21, R. 85 Civil Procedure Code after he is once put in 
possession in accordance with an order passed on a previous application 
filed under the same order and rule. 

Gopal Das v. Phan Singh (1832) I. L. R. £ A. 194 followed. 

Thandavaroya Mudali v, Subrakamania Gurukkal (Sadasiva Aityar 
and Napier JJ.) 

——-—Or, 41, R. 63—Unsuccessful claimant—Declaratory suit by 
—Jurisdiction—Valuation for purposes of—Test. See Suits Valuation 
Act—S. 4 ne ias 

—-——Or 21. R. 98—Execution sale setting aside—Auction-purchaser— 
Suit to recover purchasc-money-—Maintainability —Sale set aside for 
want of saleable interest—sale set aside for irregularity—-Distinction 
—Decree-holder responsible for irregularity——Effect. See Right of suit. 

0. 22, R. 9~Appeal—Ex parte order setting aside abatement— 
Right of legal representative of. respondent to question —Lumitation 
Act, Art. 120—Declara‘ory suit based on dental of title—Catse of 
action for—Knowledge of denial ‘ 

An eg parte order in an appeal setting aside abatement is final and 
binding on the legal representatives of the deceased respondent, subject 
only to their rights to apply for a review, . 








Or 21; Rules 34 52—Applicability—Principal and agent Purchase 
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Tikait Ajant Singh v. Christian (1912) 17 0. W. N. 862. Ganeswar ' 


Singh v. Ganesh Das (1906) I. L. R. 83 C. 1178. followed. 


The cause of action for a declaratory suit based on the denial of-the 
plaintiff's title does not arise until the plaintiff has knowledge of the denial, 
The period of limitation of such a suit is. under Art. 120 of the Limitation 


Act, siz years from the date the pliintiff has knowledge of.the denial of , 


title—Tirumal Rao v. Tungama Shettithi (1914) 1 L. W. 134 followed. 


“The fact that some of the plaintiffs had knowledge earlier will not 
affect the rights of the others to institute the suit thorgh that may be a 
ground for the court refusing in its discretion to grant a declaratory 
decree. 


Muruga Chetty v. Rajaswamy (Ayling and Tyabji, J.) 





0. 32, R. I—Minor—Compromise without leavs—Invalid though 
supportable on other grounds—Trust—Consent of Settlor—Payment for 
—Validity of—Charge given in pursuance—Lf supportable on other 
. ground. f 
Heid: that a mortgage given by a trustee in pursuance of a 

compromise in a‘suit in which he was the guardian ad litem of a minor, 

without the sanction of the Conrt, is invalid on that very ground though 
supportable as a proper act on the part of the trustee. 


The provision of law making it necessary to obtain the leave of the 
Court is of great importance to protect the interests of minors and in the 
absence of such leave, a compromise cannot be supported. 


The appellant was one of the creditors of theRajah of Ramnad who made 


a voluntary settlement of his Zamindari subject to payment ot debts and 
certain allowances to lumself. To pay off the debts, it becamé necessary 
to borrow money from certain financiers in England and’ execute a first 
mortgage to them they required the junction of the Rajeh of Ramnad to 
the deed and an agreement by him to postpone his right to the 
allowance to the mortgage. The trustee promised to give the Rajah a 
mortgage for 4 lakhs as consideration for the consent. Upon a proper 
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construction of the trust, deed his consent was unnecessary. The charge `` 


thus promised to the Rajah wus used to create the suit mortgage in 
favour of the appallantin pursuance of the compromise in the suit brought 
by him for the recovery of the amount due to him. 

Held, that in the absence of evidence that the English financiers would 
have refused tu fend without the junction of the Rajah even if the true 


legal position were explained to them or that the Rajah would have refus- , 


ed to join unless he-was paid the promised charge in favour of the Rajah, 
could not be supported, 
Held also: that the mortgage in favour of the appellant being only 


the utilisation of the charge in favour of the Rajah must fall with it in. 


the absence of evidence that the trustees had any intention apart from the 
agreement with the Rajah to place an additional charge in sawut of the 
appellant on the trust estate. 

Subramanian Chettiar v. Rajah Rajeswara Dorai (P. a5 





one—Maintainability. See Tr. of P. Act—-Ss. 61, 99—(F.B.) 


0. 34, R. 4—Mortgage—Mortgagee holding two mortgagees— 
Suit on subsequent miortgager eserving rights under oarlier’ 
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0. 34, Rr. 4 (1), 5 and 6— Appendix D, Forms 4 and 11— 
Mortgage—Suit for sale—Preliminary decrec—Costs—Declaration of 
personal liability-of purchaser of mortgaged property subsequent to 
morigage— Validity. 

Where the preliminary decree in a suit for sale upon a mortgage con- 
tained a declaration of the personal liability of the 2nd defendant (the 
purchaser of the mortgaged property after the suit mortgage) for plaintiff's 
costs in case the sale proceeds were not sufficient to pay them as well as 
the mortgage-money. 

Held, that, though such a declaration might be given against the 
mortgagor, it could not be given against any other party and that the same 
must therefore be expunged from the decree. 

Penugopalachariar v. Padmanabha Row. (Oldfield and Napier, JI) 

0. 3%, R. 8—Power exercisable only by Court of First Instance— 

Appeal—S. 148—Not applicable to eatensions of time for doing acts 

allowed by decrees. 

í S. 148, Civil Procedure Code, does not apply to the extension of time 

for doing acts allowed by deorees and the Court has no power under that 
section to extend the time fixed for the payment of mortgage money by 
the decree. 

Power conferred by O. 34 R. 8 to extend the time fixed for redemption 
can be exercised only by the Court of the 1st Instance and uot by the Appel- 
late Court even in cases where the preliutinsiy decree is one made by the 
Appellate Court, 

No appeal lies against an order extending time for payment of the 
mortgage amount. : 

Dharmaraja Aiyar v. Srinivasa Mudaliar. (Sadasira Aiyar and 
Napier, JJ.) 

—-—- 0. UR. 4—Civit Rules of Practice R. 49—Production of printed 
copy of judgment—Necessity for—Rule ultra vires under Civil Pro- 
dure Code of 1882—Not under Civil Procedure Code of 1908—Civil 
Procedure Code, S. 157—Effect of —Not validated by: 

Per Sadasiva Aiyar, J.—Rule 49 of the Civil Rules of Practice requires 
the production of a printed copy of the judgment appealed against along 
with the appeal memorandum when the judgment contains more than 
700 words but having regard to 8. 652 Civil Procedure Code of 1882; that 





rule being inconsistent with S. 541 was «lira vires of the High Court and | 


though under Ss. 122 and 128 of the present Civil Procedure Code, the 
High Court has power to enact rule inconsistent with the rules in the 
Code, S. 157 has not the effect of validating the rule which was ultra 
vires at the time of its onactment. 

Per Napier, J.—Rulo 49 of the Civil Rules of Practice does not forbid 
the filing of a certified copy even when the judgment contains more than 
700 words, as such filing a certified copy is sufficient compliarice with 
O. 41 R. 1 and the appeal is validly presented for purpose of limitation. 


Ramakrishna Pillai v. Mthaparama Pillat (Sadasiva Aiyar and 


aeri JJ.) as 





—Principle. 
` Tho period of ono month allowed by O. 41, R. 92, of the Code toa 
respondent for filing a memo of objections after the date on which notice 


0. 44, R. 22— Memo of abjections—Time for filing—Caleulation ` 
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of the appeal is served upon him must be taken to extend up to and 
including the day before the corresponding date of the next month. 

“ Where therefore a memo of objection was presented on the 16th March 
by a respondent who had been served with notice on the 18th February, 
held, that the memo was presented out of time. 

Chennama Shettithi v. Krishnayya Setti. : (Oldfield and Tyabji, JJ). 
Civil Rules of Practice-—(Madras) R. 161 A—Aim and nature of—Vio- 
lation of the rule does not render proceedings after 6 months void ab 
initio—Deerce transmitted toa District Court for cxecution—District 
Court sending it to a Subordinate Court ~Does not yive further period 
of 6 months fur execution. 
The aim of rule 161 A ôf tho Civil Rules of Practice is to compel the 
decree-holder to take prompt steps to enforce the decres. The rule is in 
„the nature of an instruction or ditection to the Court ta return the papers 
to the transmitting Court if no steps are taken by the decrec-holder with- 
in 6 months to execute the decree. | 
A violation of this rule does not render the proceedings taken after the 
6 months void ab initio. : i 


Where a decree is transmitted toa District Court for execution and 
the District Court sends it to a Subordinate Court, the decree-holder will 
not have a further period of 6 months from the date of the District Court 
transferring the decree for execution to the Subordinate Court. 

Vellidppa Chettiar v. Subramanian Chetty. (Seshagiri Iyer and 

` Napier, JI.) p ae $ 


Company— Debentures —Floating charge—Provision that authority to carry 
on business should cease on default—Business carried on notwith- 
standing—Charge in favour of officers for salary— Not registered— 
Validity of ~Companies Act, (VI of 1882) S, 68. 

Where a debenture-deed after charging the assets of the Company 
and providing that notwithstanding such charge, the Company should have 
the power to carry on business and deal with the assets of the Company 
until default should have been made for 6 months in the payment of 
the principal, provided that from and afier the happening of such default 


the liberty to carry on the business should forthwith cease and determine ` 


and the charge created by the debenture should be immediately enforceable, 
but notwithstanding such default, the debenture-holders did not intervene 
but allowed the business to goon. Held, that a chargo created in favour 

. of the Secretary and Manager of the Company for their salary which is 
incidental to the carrying on of business could not be avoided on tho 
ground that the floating charge had already crystallised. 


But held, that in this case the charge being in favour of the ofticers 
of the Company, they could not take advantage of it, asit was not regis- 
tered as required by S. 68 of the Companies Act. 

Nallaperumal Pillai v. Krishna Aiyangar. (Wallis, CT and Tyabji, J). 
Companies Act (VI of 1882)—-S. 68. Chargo in favour of officers for salary 

—Meaning Non-Registration—Validity See Company 
Contract—Spoecific Porformanco—Variation of Contract subsequent: to its 
breach—Decree—Form of. See Contract Act—Ss. 62, 68 ... - 
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——Āct—S. 2, (dj—Consideration—Coniract—Agreement based on 
` past consideration when amounts to contract—Right of suit—Siranger 
to contract—Right to sue for benefit conferred by contyact—Rule— 
t A Eaception—Right of swit— When cestui qui trust—Circwmstances deter- 
; mining existence of trust. 

The mere fact that at the desire of the promisor the promises has done 
something prior to an agreement is not sufficient fo make the subsequent 
agreement a contract. 

Whether or not the agreement will be held to bea contract depends 
upon whether or not the promisee intended to impose upon himself a legally 


Si enforceable liability. , 

The ciroumstanee that the promisee has left to himself te option of 
revoking the promise at his mere will, or of otherwise putting an end to 
the duration of the promise willin itself negative any intention on the 
part of the promisee to impose upon himself a legal liability. 

` Circumstances-to be considered in determining whether the promisee 
intended to impoge.upon himself a legal hability. 

Stewart v. Basey. (1892) 1 Ch. 104, 105 referred to. 

When A contracts with B to pay money to C, O cannot merely on the 
basis of such a contract sue A, 

In re Empress Engineering Co. (1880) 16 Ch. D. 125 referred to. 


In order to enable © to sub as a cestué qui trust the contract must be 
intended to secure a benefit to him. 

Gandy v. Gandy (1884) 30 Ch. D. 69,70,74 referred to. 

The plaintiff sued the defendant, the widow of the Zemindar of Kir- 


lampudi, for the recovery of the arrears of salary agreed to be given to him 
by the Zemindar. The grounds of the defendant's liability were stated in 


. RAGE. 


the plaint to be that, in consideration of great services rendered by the- 


plaintiff and his father to the Zemindar, the latter agreed to give to the 
plaintiff a salary of Rs. 20 a month during the plaintiffs’ lifetime and that 
in the deed of mortgage with possession executed by the Zemindar in 
favour of the defendant there was a stipulation that the defendant should 


pay the allowances to the plaintiff. Held that plaintiff could not'recover on - 


the strength of the direction to pay contained in the mortgage deed, un- 
‘less the defendant could be held to have been constituted a trustee for the 
plaintiff. 
Gircumstances from which a trust could be inferred considered. 
Kasturamma v. Venkatasurayya Garu (Tyabji and Phillips, JJ.) 


Ss. 62 and 63—Specific Relief Act, S. 26 (e)—Contraci—Nova- 
tion—Specific performance—S ubstitution of new contract after breach 
of origmal contract—Original contract if cap be specifically enforced. 
Per Kuniaraswami Sastri, J. (Seshagirt diyar, J. contra). There is 

nothing either in S. 62 of the Contract Act orin S 26 (e) of the Specific 

Relief Act to restrict the operation of those sections to variations of a 

contract prior to its breach. Where there has been a variation of a 
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contract subsequent to its breach, there oan be no decree for specific 


preformance of the contract except with the variation. 


? Manohar Koyal v. Thakar Das Naskar, (1887) T. L. R. 150. 319 
dissented from. S 


w 
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The rules of English Law as to variation of a contract after its breach, 
have not veen adopted ue the Indian sca in framing S. 68 of the. 
Contract Act. 

Per Seshagiri Iyer, J. —S, 62 of tis: Contract Act contemplates that 


the original contract subsists and that the parties have agreed to replace it- 


by a new contract, while S.68 deals with cases where there has been 2 
breach of the contract, 

The English authorities which recognise the distinction between 
promises made before breach and those after breach musthave been present 
to the minds of the framers of the Contract Act. . | 

Quaere : Whether S. 26 (e) of the Specific Relief Act would not apply 
to a case which does not come within S. 62 of the Contract Act. 

Ramiah Bhagavatar y. Somasi Ambalam. erenn Aiyar and 
Kumarasami Sastri, JI)... ae oe ais 
—m S8. 69, 70—Payment by part owner of estate of h estate, to Save 

estate—Right against other co-owners—No personal liability—Charge 


on their shares—Liability ¿in proportion to their shares—'* Person 


interested in the payment of money,” meaning of. 

Where the plaintiff and the 6th defendant wera part owners by court 
auction purchase each of a particular share of an estate of which the 1st 
defendant was the registered proprietor and owner of the remaining share, 
and the plaintiff paid the whole of the revenue due on the estato to save the 
property when it was attached for arrears of revenue, and the plaintiff 
sued to recover the amount so paid from the 1st and 65h defendants, the 
property purchased by the 6th defendant being wholly outside, the jurisdic- 
tion of thé Court. 

Heid, that the plaintiff by paying the whole of the revenuu only got 

-a charge on the holdings of his co-sharars who were not themselves 


personally liable to Government to an amount proportionate to their. 


shares, and was not entitled to geb a personal decree against the 
go-shaters, 

That S. 70 of the Contract Act did not apply to the plaintiff’s caso. 

The portion of the estate purchased by 6th defendant being situat- 
ed in the Agency tracts, outside the jurisdiction of the court, the court 
“had no jurisdiction to enforce n charge over the portion of the estate 
purchased by.the 6th defendant, and the plaintiff must be left to: enforce 
his charge in the Agency Courts 

If the purchases of the plaintiff und the Gth defendant were in a 
private sale, under S. 55 of the Transfer of Property , Act, they would each 
be bound to pay the proportiondte share of the Government revenue, 
_ The fact that the purchase was in a court auction sale did not make any 
difference. “ 

As against the Ist defendant, the plaintiff could only get a decree for 
the share of the revenue proportionate to the land held by him. 

8. 69 of the Contract Act did not apply to the case, as the person who 
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is interested in the paymeht mentioned in that ‘section must be a person S 


who as between himself and the defendant is not bound to pay, though 


the defendant may bo under an obligation to pay æ third party.. In other k 


words, “tha person interested i in the payment of” money” in 8, 89, must be 


one who ig not himself bound tə pay the whole or «any portion of tha p 


amount. 
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Sree Rajah Simhadri Jagapatiraju v. Sree Rajah Dakshina Kavata 
Dugaraje: (Wallis, C: J. and Srinivasa Aiyangar; J.) . ae 
—8. 70—Zemindar and. tenant—Water cess ane from tenant 

owing | toi improper conduct of Zemindar —Tenant’s ah to recover 

from Zemindar. | See C, P. C. S. 11.. 3 
Court Fees Act, S. 7 ol, 8, al. XI, mán VI of 1908 Suit for reco- 

very of immovable property from tenant—Value for jurisdiction. pur- 

poses same as for Court fees—Madr as Civil Courts Act S. 14—Saids 

Valuation Act 58. 

Having regard to. Act VI of 1908, i in? the case.of suits for the recovery 
of immovable property from tenants the value for purposes-of jurisdiction 
is the same as the value for Court foes purposes and not the value under 
8.70165 of the Court Fees Act as provided by S. 14 of the Madras Civil 
Courts Act. 





Nara; yanaswamny Naidu Garu v. Seshagiri Rao. (Sadasiva Aiyar and ` 


Phillips, JJ. 3b ‘ve ais 

Covenant for title—Netare and scope. See Vendor and Purchaser ` 

Criminal Procedure Code, Ss. 179, 181—Applicability—Criminal breach 
of Trust—M agistrate—Jurisdiction. 

Where tha complainant, a firm with headquarters.at Madras, charged 
the accused, alleged to-have been appointed agent for the sale of the 
complainant's oil at Nandyal, with offences under Ss. 406 and 409 of the 
Penal Code, in that the accused misappropriated the money realised by 
sale of the oil, failed to account to the complainant when called upon to 
do so, and left Nandyal after locking up his place of business and secreting 
his account books, held, that the case fell under S. 181 of the Code, and 
the third Présidency Magistrate of Madras, in whose Court the complaint 
was instituted, had no jurisdiction to try the offence and that the second- 
ary loss at Madras of the complainaut’s firm would not give the Magis- 
trate jurisdiction. ih 

Per Oldfield, J.--The, ensuing of loss quite as much as the existence 
of dishonest intention is an essential element in the offence of Criminal 
Breach of Trust. S. 179 of thé Criminal Procedure Code can be applied 
only to cases in which the consequence necessary to constitute the offence 
ensues in some place other than that in which the accused’s act is done. 

Rrishnamachary v. Shaw Wallace and Co (Oldfield and Napier, JJ). 
ba, 179, 181—A pplicability—Criminal Breach of Trust—Essen- 

tials of offence—Breach -of trust by dishonest use or ‘disposal of pro- 

Perty in violation of contract—Jurisdiction - Magistrate. 

The offence of Criminal Breach of Trust is completed (assuming a 
preliminary trust) by the misappropriation or conversion of the property 
dishonestly, i e., with the intention of causing wrongful gain or wrongful 


loss. It is only the intention which is essential. Whether wrongful gain ` 


or loss actually results is immaterial, if is a consequence, but no essential 
part of the offence, and a person is not accused of the offence by reason 


of it. 
Where thie accused alleged to be brokers carcying on business i in the 


‘Boribay ` Presidency, were charged in two caseson thofileof the Sub- ` 


Divisional Magistrate'at Erode, with the offence of Criminal Breach-of 
- Trust in reapect of the procecds of certain hundies entrusted to them for 
ericashment by the complainants, merchants at Dharapuram in the Erode 
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by the acoused in Bombay and thal the cash proceeds were retained and 


misappropriated there, eld that the Erode Sub asana Magistents had 
no jurisdiction to try the cases. 


The offence of Criminal Breach of Trust by reagon, of dishonest use + 


or disposal of property in violation of contract is “committed where the 
dishonest use or disposal takes place—not where the contract was made 
or should have been performed. 


The ‘Assistant Sessions Judge of N. Arcot v. Ramasami Asari, 


(1914) 26 M. L J. 285, dissented from. *: 
oy Rambilas In re (Ayling and Hannay, JJ.) 
————=8. 233—Joint trial of two separate calendar cases—Illegality— 


0 "PAGE. 
Sub-Division, and it was-found that the hundies were received and cashed . 
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S. 587, Applicability of —Practice—Division Bench of High Court hearing - - 


criminal cases—~Power to entertain appeal though Admission Court 
sitting. ; 


work from entertaining appeals presented through ths Bench Clerk. 


~Powers:of Benches-are-to be determined by reference to the rules madé - 


The fact that a single Judge sitting in the Admission Court is admit- - 
ting Criminal, appeals does not preclude the Bench disposing of criminal - 


by the High Court and not by the notes in the cause list which are merely A 


` instructions for the guidance of parties and practitioners: 
_ Where the magistrate framed separate charges And also JA b ergi them 
as distinct cases, but when the witnesses came to be cross-examined he 


the witnesses fo be cross-examined promiscuously in respect of both the 
charges. 


by 8. 687, Criminal Procedure Code. * 
Where after an illégal titial, the accused are acquitted and an appeal is 


` preferred, the High Court cannot itself conviot the accused, babe can dal) f 


direct a Tre- -trial. si 


‘Held, that the trial Was illegal and the ilegalisy could not be cared 


"Tost sight of the necessity of keeping the two trials separate and allowed” ~ 


In this case their Lordships salini to direct, are-trial having regard’ | 


to the time that had elapsed from the date of the alleged offence, 


Per Napier, J. Obiter—The decision in Subramania Aiyar v. King’ ` 
Emperor (1901) 1. L. R. 25 M. 61 does not compel the court to hold ‘that ” 


in no cage a misjoinder of charges ora failure tó try charges separately’ 


can be an . irregularity within the meaning of S, 587, Criminal Procedure ` 


Code, but that Section cannot be availed of in an appeal against acquittal * ~~ * 


so as to justify the court in convicting the accused. on the appeal. 


Public Prosecutor ¥. Maliyakkal Kadiri Koya Haji. ` (Oldyield, - 
Seshagiri dyyar and Napier, JJ.) (P. BJ) ave Se Ake 
«8s. 260, §30—Bangalore District Magistrate~ “Bur. pean British 





subjects— Power to try summarily, 


TheDistrict Magistrate of Bangalore has no power to try a wa f 
British- subject summarily, and the trial is void Tindar S. 680 Criminal . 


Procedure. Code. 


Jeremiah In re. “(Ay yling and Phillips, JT. ) ue sal oh a KA f D : 
Ss. 345, 428, 1 (d), 429,—Compounding of -offence in- revision. 





- before the High Court—Power of the High Court--Indian Penal Code, 
S, 925. fae SG ae 


101 
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Or. P, Code—Conid. 
An offence cannot be allowed to be compounded when the matter is 
ponding before the High Court in revision, 
S. 845 of tha Criminal Procedure Code, is ehauskivo of the.ciroum- 
stances and conditions under which composition can be effected, 
Emperor v. Rant Pyari (1909) I. L. R. 82 A. 158 not followed. 
Sankar Rangayya v. Sankar Ramayya. (Ayling and Tyabji, TI.) n. 
8. 537—Applicability— Acquitial—Appeal against—-Conviction— 
High Court—Jurisdiction. See Cr. P.C—S, 288, 
Declaratory suit—Vizagapatam Agency —Attachmentin exodution Ola as 
preferred and allowed—Declaratory suit by. decree- holder—Maintain- 
ability. See Right of suit ies 3 





Deoree—Execution—A pplication for one of reliefs opet T ateng. of oe 
abandonment of other reliefs if legitimute. See C. P, O., of 1908— . 


Ss. 47,73 oe het 
For injunction in respect of easement right -Ezecution—Right 
of decree-holder—Alienstion of property to which right of easement 
is appurtenant—Effect, See Execution 
Setting aside—Grounds of—Suit for déclaration that final deaa 
against plaintiff did not apply to him—Maintainability—~Praud— 
Absence of allegations as to Bffect. See Hindu law Joint Hindu 
family (P. G.) ve æ` tee 
Constraction-—Hindu. Law — Widow— Alienation of we right, title 
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130 


96 


and interest” --Nature of estate conveyed— Recitals as to necessity — ` 


Effect. See Hindu Law—Mitakshara School oe wis 





defendant. See Evidence Act —S. 92 proviso (1)... 





some only—Intention of parties. See Trust, charitable 
~~~ —Governor-in-Oouncil--Publication in execution of duty and not 
exceeding it—liability for. See Assam Labour and Emigration Act. 


Divoree Act (IV of 1869). Ss. 16 and 62— Decree for Divorce by District 


Court—Confirmation by the High Court—Reference by Head Clerk in 


the absence of the Judge—Power of High Court—Jurisdiction—Prac- ` 


tice—Hvidence Act, S. 112 ~Proof of non-access. 

Where the Head Clerk of District Courtin the absence of the District 
Judge made a reference to the High Court for confirmation of a decree for 
divorce passed by the District Judge Held, (by the Chief Justice and 
Ayling, J.) following the uniform practice of tho Court that the High 


Rectification—Suit for if necessury— Mistake if may be set up by f 


‘Validity—Deed drawn up for execution by all—Exeoution by 


Court could confirm the decree after giving notice to the parties without 


requiring the petitioner to appear and move for confirmation. 


Per Sadasiva Aiyar, J. ‘That neither under the Act, nor under the 


rules framed by the High Court under S. 26, has the District Judge any 
power to refer’a decree for divorce to the High Court for confirmation. ~~ 
Even if a reference by the District Judge is contemplated by the Act: the 
High Court cannot act on a referonce made by the Head Clerk. 

‘Held algo that without an application by the persons who wants- the’ 
confirmation of the decree, the High Court, ought not to confirm the decree. 
Forshaw v. Forshaw (1909) I. L. R- 81 A. 611; followed. 


The legitimacy of a child can be rebutted only by. strong eonelusive-- rme mara 


proof of non-acoess of the patents atthe time the child could. possibly 
have -been conceived. ‘ R 


21 
Decree Act—Conid. ki 


siva Ayyar, JJ) oe oa wn 
: 8. 20—Sutt for declaration of the ‘llity of marsiage— Impotency 
~—Pleadings—Pr oof, 

A decree declaring a marriage null and void on the ground of impotence 
on the part of one of the parties is unsustainable in zhe absence of an 
express allegation that the-party was impotent, i.e., ph-sically unfit for 
consummation both at the date of marriage’and at the dete of the institu- 
tion of the suit, and strict proof of the same. 

Dawson v, Dawsm, (Wallis, C.J. Saddsiva Airar and Srinivasa 
Aiyangar, JJ) (P.B) .. Ls 





Easements Act 5. 18 —'' Peaceably and GA. enjoyed '—Meaning of—. 


Verbal protests—Insuficient to prevent acquisition—Linitation Act 

Ss. 26, 27 not applicable where Basements: Act appies—Suit, within 

2 years of interruption—Other modes of acgwisiticn not interfered 

with by Act. 

Per Sadasiva Aiyar, J.:—Under S. 15 of the Easements Act, mero - 
verbal protests on the part of the servient owner against the enjoyment — 
by the dominant owner are insufficient to preveut the exquisition of the 


easement. Ss, 26, 27 of the Limitation Act (1908) do not apply to the 


apply to the Madras Presidency where the Easements Acs is’ in force. 


PAGE’ 
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Having regard to S, 15, Cl. (5) it is impossible to acquire a statutory _ 


prescriptive title to an easement unless and until the claim thereto has 
been contested in a suit. 
§.16 of the Easements Act does not interfere with othar title and modes 


of acquisitions aud therefore whare a party proves that he has been enjoy- __ 


ing a right of way for a long series of years, he acquire: a right thereto 
independently of the statute and the limitation proscribed by 3. 15 would ` 
have no application to such a case. 

The meaning to the term “peaceable” is that the parson claiming to 
be dominant owner has not resorted to force in his alleged enjoyment of 
the right. 

Per Bakewell, J :—The words “peaceably and openly” indicate the 


manner in which the dominant owner must conduct himself in his use of - 


enjoyment of the servient tenement; the conduct of the servient owner is 
immaterial excapt so far as it goes to show the nature ai the user by the 
dominant owner. What is meant by those words is thas the user should 
be nec vi, nec clan. 

Muthu Gounden v. Anantha Gowrlen. (Seshegiri Aiyar and 
Bakewell, JJ.) ve 3 
Ejectment Suit— —Maintainabitity—Dejendant, @ trespasser—Lease by 

landlord outstanding at time of suii—Efpect—Practice~Appeal— 

Allowing new point iw—Legality. : 

There is no inflexible rule of law that a trespasser zan “refuse to` giye 
up possession to a plaintiff simply because a third party may be entitled to 
possession against him (the plaintiff). 


Ambalavana Chetty v. Singaravelu Udayar (1912) M. W. N. 669 at 


630 Narayanaswami Naidu Garu v. Yerramalli Ramakrishnayya 
(1910) L. L. R. 33 M. 499 Bisseswri Dabsea v. Baroda Kanta Roy 
Chowdry (1834) I. L. R. 10 C. 1076 Sarat Chandre Sinha v. Nritya 
Gopal Biswas (1919) 18 0, L. J. 284 followed. 


685 


Hi 


À Bjedtment—Contd. 
E Held, a Tandlord, though hé has given a lease tòa third person is 
“ gntitled:for the purpose-of putting his lessee in possession, to maintain.a 
suit to eject-a trespasser, Tho defendant in such a-suit can succeed only 
“if he shows that the plaintiff or his lessee has no right to possession because 
the defendant is himself entitled to possession either through a title para- 
mount to the plaintiff or derived from the plaintiff or his lessee or because 
. the lessee is unwilling that the plaintiff should get possession during the 
“term of the lease- 
Ramanadan Chetty v. Pullikusti Servai (1898) I. L. R 21 M. 288 
distinguished. 


Lhe Zemindar of Vizianagram y. Behara cata Pantuhie 


(1901) I. L. R296 M 587 (597) referred to. 


Per Hannay, J.—The Appellate Court ought not to allow a party to suey 


upon a point-which was not raised in the Oourt of First Tnstance. and 
which requires an investigation into facts. 
. Somiammal v. Vallaya Sethurayan (Sadasiva Aiyar ead Himan, JI) 
> Estoppsl—What amounts to. See Bombay City.Land Revenue Act (P.0.). 
Estoppel by Judgment—Stranger bound by Judgment passed against 
person’ he derived: title subsequent thereto. See Judgment 
Evidence ~Criminal case—Doepositions in—Admissibility in civil cause— 
Conditions. See Hindu Law—aAdoption ... å Zi 
“Dééutnents—Non-production by one party—No application by 
opposite party for affidavit of such documents or for their inspection 





or ane ee inference as to contents of.” See Benami ` — 


Purchaser P. O. asa nes sos 
‘Secondary evden dinan without objestion—Objection ii in 
appeal, —~Maintainability.- See Will (P. C.) 








dence—Use of evidence in former case. ‘See Hindu Law —Adoption... 
Evidence Act—8. 383—Criminal case Depositions in—Admissibility in 


Civil Causea—Conditions. See Hindu Law—Adoption—Datta Homam | 


Ceremony ite tee 
8. 90—Ancient decdinatie= Piani pi as to—Applicability to 
copies. See Malabar Law fii 


————§, 92, proviso (4)-—Oral gena to vary the terms of a sale- 





deed—Hnlry of wrong survey number—Fraud or mistake—Right of - 


vendee to adduce oral evidence to prove kaka BR Relief 
Act, 8. 81. 


<1 Where in a suit to recover possession on the around that the plaintiff - 
purchased the property. from the owners in 1911 and the defendant was in. 


wrongful possession-of it, the defendant pleaded that the same vendors 
conveyed to him the property in dispute in 1908 and though the convey- 
ance in his favour described -the land as survey No. 90-B., his vandors in- 
tended to sell.and he intended to purchase only survey No. 92-B. 
Held, that having regard to S. 92, Ol. (1) of the Evidence Act, -the 
. defence was open to tho ‘defendant being one of mistake entitling the 
defendant to rectification of “ihe deed and a separate guit for the purpose 
was not necessary. 


Rangaswgmi Àiyangor ~ v. Sowri Aiyangar. (Seshagiri, “Ainar and. 


Napier, JJ.) 


Witness—Cross-examination—Coniradicting or discounting evi- 
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34 


336 
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84 
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Evidence Act—~Conid. d "+ PAGET 





Opinions and intentions of Government: and its oficèrs” in ‘Govern: ` 
‘ment publications—Admissibility. See Madras Land aga stoner 





8s. 449—TL,egitimaey—Presumption | as s to Bekotu Nature of 
proof required. See Divorce Act—Ss. 16 and 62 (F. BJ - 

———— 8. 146—Principte of—Landlord and tenant—Tenant let into. 
possession -Ejectment suit after due notice to quit—Denial of pl in- | 
tiff's title—Estoppel. See Ev. Aci—S. 116 (P.C.)... , 4 


S. 145—Witness—Contradiction in E T aa i ‘ 


ments—Use of—Practice. See H. Law—Adoption -.. 

Execution— Decree for injunction—Right of easement—T>. nsfot of pr hers 
ty by deeree-holder to third person—Transferce not n record’ for exe: 
cution—Right of decree holder to execute the decree. A 
Where a person obtains a decree for injunction in respect of an easement 

right and stibsequontly -transfers the property to which. the right of 


easement is appurtenant to a third person, so long as: there is no transfer. | - 


-of the decree, he (the judgment-creditor) is entitled to execute the decree 
Ram Sahai v. Gaya (18806) -L L.R., 7. A: 107. foll. 
Monmotha Nath Mitier Pal v, Rakhal Cinara Bean (1909) 10 0. L. 
J. 396. 


Jasada Deye v. Kirtibash Das (1891).1. L. R., Ba 689; Hansråj Pal = 


v.-Mukharaji (1907) 1. L. R,, 30 A. 28; 4 A. L. J.759 referred to. 
Sillu Pedda sit as v. Raja “ Jaaa (Aodur Rahim and. 
Spencer, JJ.) - E asi 
Applicstion—Pendaney—What amounts to—Grant of all reliefs 
prayed for—No formal order of dismissal—Eflect. See OP.0. of 1908 i 
Ss. 47, 73 an a ots ro 


Execution Sale—Validity—Suit pants Hindu widow in possession and 
ileg:timate son —Sale of estate in execntion—Binding natute of, on 
“legatee under will of deceased —Existence of will not known to decres- 
holder—Purchaser a stranger—Efiect. Sce O. P, 0—5. 2 cl, (11) ; 

Executing Court—Jurisdiction--Mortgage with poszcesion—Decres fox aiy 
Sale—Omission to provide for accounts of profits—Taking of accounts 
in execution—Expression of willingness by decree-holder to give credit | 
for profits —Estoppel. See ©. P.C—Or 21, R.2 a. ee 

Grant—Agraharam—Grant subject to Meras and russums— Enforce- 
ability of meras, eto. aftec failure of purposes. Se C. P. O—S. 11 
Epxl, ii we : er = 








—Construction—Grant of: Vilage—Description of Village as Sarva 
or rent-free sgraharam of aS a See Estates Land Act~ 
8.8 Cl. (4). . es À 


—-Putni lease of land —Reversionary rights in—Maintenance grants > 
secured over land if pass by. See Chota-Nagpur Boca boso Estates- 
Act (P. 0.) a ae a í 





w 


——-Inam title-deed—'‘ Besides Poramboke n Preot of., See Madras l 


Forest Act Ssv 6,16- “aaa NG ae wii 


a. ser 





—Crown Geant—Construotton ~Frineiple~Applieabitity ko pérma- 


nent Sanads issued to Zemindars, Inamdara, eto. —Opinions and in” -- ‘ 


— 8: 93—~Applicebility—Grant tó Zemindars, etc.—Construction—> `" ` 


Act (P.B) T : ie a e BBA 


“698 


219 
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Grant—Conid. . 


_tentions of Government and its offigials in Government pakena - 


Use of, in construing such grants— Legality—- Evidence Act. $S, 98. 
See Madras Land Enoroachment Aot (F.B.) is 


Guardian ond werd—T ease in excess of powers of guirdian—Repudia- 
tion by another Guardian— What amounts to—Suit to set aside lease 
—Necessity—Repudiation by minor -on attaining age—Distinction. 
See Guardian ase aa eT 


Guardian— Lease in excess ‘of power—Voidable—Avoidable by guardian 
only by suit—Avoidance in pais by ward—Lease to enure beyond. 
ménority—Not void—Deed—Construction—Grant to mother and son 


for mother’s life and the whole to the son after—Mother appointed - 


quardian—Clause against alienation—Construction of —Not restric- 

tion on power as guardian—Transfer of Property Act 9. 10. 

The Zemindar of Ghandarvakota made a grant in favour of his wifé 
and son the operative words of which were as follows :—~“I bave given 
to the said Madurambal this day for herself and the other person (i.e. 
the minor son) and left in her enjoyment the buildings, gardens, eto... 

I have given to the said Madurambal for the said two persons for the 
maintenance, clothing, eto., of the said Madurambal and Rajagopalan 


G17 


(the son) "°. The deed was styled a settlement deed. It contains a 


- provision that after the lifetime of Madurambal Rajagopalan should enjoy 
all the villages. There was piso a clause prohibiting both the pone: and 
the grantor from alienating the property, ` 

Held upon the construction of the grant that the mother ands son 
took jointly as tenants in common during the mother’s life-time and on 
her death, the son took the whole that the mother was constituted a 
guardian of the -minor son in respect of his interest in the property and 
that by the clause against alienation it was not intended to restrain the 
powers of the mother as guardian. 


Held further that the grant was not one restricted to the grantees’ 


personally so as to preclude alienation. 

Held also that the clause against alienation was invalid under §, 
10 of the Transfer of Property Act. 

A lease by a guardian is not void merely because it is intended to 
enure for a period extending beyond the minority of the ward. 

A lease by a guardian in excess of his powers is only voidable and 
ag such could not be pleaded by the tenants as a bar to tho suit put the 
lessee for rent against them. 

When one guardian whether natural or appointed has given a a leage 
another guardian (in this oase’the father after the death of the mothér) 
could not by an act of his -own repudiate the lease or put an end to it. 
The only course open to him is to sue to.set it aside. 

Semble. The minor himself may on attaining age put an end to it by 
an unequivocal act repudiating sne transaction without resorting to a 
suit. - : uw : 

The Lessa title is perfected by the exeoution of the lease and the 
faot that he has not taken possession, is immaterial except in so far as it 
may show that the lease was not mtended to be a real tran saction. 
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Guardian—Conid. 


In suits instituted after the coming into force of ie: Estates Land 


Act, the non-tender of proper pattas is no bar.to the suit, though the . 


claim is in respect of faslis: prior to the Act. 


Muthukumara Chetty v. Anthony Gd, (Sadasive Aiyar and | 


Spencer,-JJ.). eee 

High Gourt—Bench disposing of Criminal Work—Admission Court 
disposing of Criminal. Work—Appeal—Power of Bench to entertain— 
Practice. See Cr. P. C. 8.288 - ... > 


Highway—Processions in—Right to carry—Interference with right—Order 


ae 


of Magistrate prohibiting procession—Sutt by agyrieved party for 
declaration and injunction—-Maintainability—Special damage—Proof 


of —Necessity—C. P. C. of 1908—O. 1, R. 8, —Sanction under, 


obtained subsequent to suit—Validity 

Every citizen hasa natural righs to conduct religious processions 
through the public streets Though this right may be restricted in the 
interests of public safety, or its exercise may be limitad so that it may 
not infringe the rights of property possassed by others, the burden will lie 
upon those who claim to impose fetters upon the exercise of such rights 
to establish the limitation. 


Sundaram v. The Queen: Ponnusami v. The Queen (1883) I. L: R. 6 
M. 208. Parthasaradhi v. Chinna Krishna (1882) I. Li, R. 5 M. 804, 
Sadagopachariar v. Rama Rao (100a) I. L. R, 26 M. 376 on appeal 39 M. 
185 P. O. referred to. i 

The right of every citizen to pass through publio etrøets in-procession 
is a civil right. 

Vibudariya Thirthaswamy v. Esoof Sahib (1910) I. L. R. 35 M. 28 
followed; Kandasami Mudal; v. Subroya Mudali (1909; I. L. R. 82 M. 
478 referred to. 

Where a suit was instituted by four persons E to be headmen 
of the Pallar community of a village for a declaration af their right to go 
in procession through certain public streets of the village on some specific 
occasions and for an’ injunction restraining the defendants, the Hindu 
inhabitants of the village, who had obtained an order from the Magistrate 


against plaintiff's passing in procession, from interfering with the exercise. 


of the plaintiff's rights, and the suit was resisted-on the grounds, amongst 


others, that the rights claimed were not of acivil nature and that the. 


suit was not maintainable because there was no allegation of special 
damage; held’, that (1) the suit was of a civil nature, @) the plaint as 
framed Uisclosed a cause of action and it was not necessary to allege or 
prove any special damage ,(8) that the suit was maintainable, even though 
the plaintiff would have a remedy in the Criminal Courts on the facts 
alleged, and (4) that Pee cage was a fit one for the grant of an 
injunction., 

A suit instituted without obtaining sanction under 0. 1, R. 8, of the, 
Code of Civil Procedure, 1908, can be validated by such sanction subse- 
quently obtained. $ 

Even in cases where an actual offence is threatened. it is not the law 
that recourse must be had to the Criminal Courts, before seeking redress 
in the Civil Courts. waé OR z“ Yaa 

Andi Moopan v. Muthavesra Raddy, {Seshagiri Aiyar and Kumara- 
sami Sastra, JA). : : 
D 


AN 
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Hindu Law —Authorities on— Relative Values of —3mriti Chandrika 
Subodhini, Mitakshara. See Hindu Law —Mibakshara Law—P. 0... 
————-Adoption--Datta Homam ceremony, when necessar y—Wail—Trus- 
tees—Want of consent of one of five trustees—Egect —Hvidence Act, 
Ss, 83, 145—Depositions in other cases, when and how to be used— 
Documents, use of , to contradict witness—~Practice—Pleadings—Fraud, 


undue influence and coercion—General allegations insuficient—_ 


English and Indian Law. 

Under the Hindu Law, the performance of the ceremony of Detta 
Homam is not essential to the legal validity ofan adoption among Brah- 
ming where the child to be adopted belongs tó the same Gotra as that of 
the adoptive father. 

Falubhai v. Govind Kashinath (1899) I. lu, R, 24 B. 218 approved. ` 

Govindayyan v. Dorasami (1884) I, L. R, 11 M. 5 referred to, 

Where a Hindu testator authorised his widow to adopt a son to him 
with the consent of five trustees whom he had appointed under his will, 
Held, that the consent of a trustee who declined to act was unnecessury 
to validate an adoption by the widow. 

Quaere : Whether the consent of the majority of the trustees was 
not enough to validate the adoption ? f 

A civil oause must be judged of by the evidence let therein and 
depositions in a criminal case must not be imported in bulk into another 
case in the absence of the circumstances spncified in S. 83 of the Evidence 
Act. 


of either contradicting or discounting the evidence of the witnesses in a 
suit, unless the particular matter or point has been placed before the 
witness as one for explanation in view of its discrepancy with the evidence 
then being tendered. | 

Under S. 145 of the Evidence Act, if a witness is under crogs-exami- 
nation on oath, he should be given the opportunity, if documents are to 
be used against him, to tender his explanation and to clear up the parti- 
cular point of ambiguity or-dispute. The duty of enforcing this rule is 
all the more imperative where a witness’s reputation and character are 
at stake. 

Under the Contract Law of India, as well as under the English Law, 
coercion, undue influence, fraud ‘and misrepresentation are all separate 
and separable categories and must be alleged with sufficient particularity. 

Gupta v. Tiluckram Chowdhry (1888) I. L. R. 15 I, A. 119 referred 
to. 

Bal Gangadhar Tilak v. Shri Shriniwas Pandit (Lord Shaw) P.C. 
—Adoplion—Authority to adopt a specified person—Death of the son 

so adopled— Whether authority to make a second adopti.n could be in- 
ferred, 
Where by the willof her deceased husband, a Hindu widow was direct- 
ed to adopt a specified person, and the boy so adopted died. . 7 
Held, per Sankaran Nair, J, that under the authority so given, the 
widow could make a second adoption on the death of the first adopted son. 
If the intention of the husband that he should be represented by an 
‘ adopted son is clearly expressed in the will, the adoption should be. up- 
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Evidence given in a former case should not be used for the purposa 
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Hindu Law— Contd. eo PAGE. 
held unless there is anything in the will to show that a second adoption. - ` ` 
should not be made. 
_ Per Oldfield, J. The ahoni. being aay, for Hs adoption- of a 
specified person, authority. for a second adoption could not be inferred. - 
Chenga Reddi v. Vasudeva Reddi (Sankaran Nair and Oldfi 14, JJ) - 144 
——— —Adoption—Widow adopting her brother's son under authority from _ 
her husband—Validity+—Tes! of eligibility--Rule of Nanda Pandita 
—Subordinate Courts, duty of , to follow rulings of ths High Court. 
The rule laid down by Nanda Pandita that a widow cannot lawfully . 
adopt her brother’s son or grandson is an extension of the rule of Hindu 
Law that no one can be adopted as a son whose mother the adopter could 
not have legally married, which is not supported by authority and cannot 
therofore be regarded as law. 
An adoption by the widow is not an adoption to her but one to her 
deceased husband; the test of eligibility of the.adopted son for adoption “4 
must, therefore be the test which would have applied hed the sae cass 
been made by the husband himself during his life time. 
_ The rule of Hindu Law that a legal marriaga must kave been possi- 
ble between the adopter and the mother of the adopted boy only refers to 


their relationship prior to marriage. 

Held, accordingly that where a Hindu widow adopted het brother's son 
in pursuance ot the authority given by her deceased husband, the adop-: 
tion was valid. 

Jai Singh Pal Singh v. Bijat Singh (1906) I. L. R. 27 A. 17. 

Sri Ramulu v. Ramayya (1881) I. L. R. 8 M. 15 Bai Nani v. Chunt 
Lat (1897) I. L. R. 22 B. 978 referred to 

The Judge of a Subordinate Court in India is bond to follow the deci- 
sion in law of a benchof the High Court to whioh he is Subordinate unless 
the decision of the Bench has been overruled by a decision of a Full Bench- 
_ of tbat Court or by the Privy Council or unless the law has been altered by 

a subsequent Act of the Legislature. 7 f 
Puttu Lal v. Mussammat Par bati Kunwar (Sir John Edge) (P. 0.) -68 
Adoption—Co-widows—Preferential right of senior widow—Adop- 
tim by junior widow’ without consent of senior widow, though with ~ 
consarie of sapindas—Invalidity of... So | ae 

‘Where a Hindu dies sonless leaving more than one, widow, the 
prefereritial right to adopt (with the consent of the sapindas) vests - 
with the senior among them and an adoption made by the junior widow ` 
without the consent af the senior widow, though with the consent of the 
sapindas, is invalid. Joa” ; = 

Kakerla Chukkamma v. -Kaker la Punncae (1914), ‘98 M. D. J. 72.: 
Padaji Rao v. Rama Rao (1888) I. L. R. 18 B. 160 followed. Rakma Bai 
v. Radha Bai (1868) 6 B. H.O: R. A. O. J. 181-and Ranji: Lal Karmakar 
v. Bijoy Krishna Karmakar-(1912) I. L: R. 39 6. 582 referred'to- - .,. 

Per Chief Justice. -The senior widow is one of the ‘ kindred’ whom it 
is the duty of the junior widow to consult, with reference to i an adoption. 





The Ramnad case (1868) 12 M. I A. 397 referred to.- ... sé 
Rajah Damara Kumar Venkatappa, Nayanim Faru v. Damara Ranga r’ 
Rao Varv. (Wallis; C. J. and Coutts-Lr otter, J.) n? E T- 


Grant—Construction—Grant to mother and son for mother’s life 
and after her death to gon 'absolutely—Nature of estates taken— - -- -, 
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“Hindu -Law—Conid. 
Clause against alienation —Alienation by mother as gusrdian 
appointed under grant—Validity. See Guardian ... vee 
——~-—-Impartible Estate—Succession to—Right of females—Custom— 
Last holder a divided member—Competition between widow and 
‘divided brother. See H. Law—Mitakshara (P. C.) . 
Joint Fanily—Partition—Agreement that the property of one o, of 
the brothers dying without male issue, ‘should go by survivorship to 
others —Validity— Transfer of Property Act, 5. 6 (a). 





A provision’ in a partition-deed between four brothers that in the” 


event of the death of any one of them without male issue, his share af 
the joint family properties after deducting any alienations made by him 
should be divided among the surviving brothers is valid, and is neither 
in contravention of Hindu Law nor obnoxious E the provisions of S. 6(a) 
of the Transfer of Property Act. 

Kanti Chandra Mukerji v. Ali Nabi (1909) I.L.R. 38 A. 414 followed. 

Muthuraman Chettiar v. Ponnusamy. Udayar pele C. J. and 
Seshagiri Atyar, J.) wa 





A member of a Mitakshara joint Hindu family becomes separated from 
the other members by, the mere fact of suing them for partition Suraj 
Narain v, Iqbal Narain (1912) I. L. R. 85 A. 80 at p. 87, followed. 


Per Sadasiva Aiyar J. A member of a joint family who sells away — 


his share in all the coparcenary properties becomes severed from the joint 
family and the alienee becomes a tenant-in-common with the other co-par. 
_ ceners in respect of the share so alienated. es: 
l Aiyyagiri Venkataramayya v. Aiyyagiri Ramayya (1902) I. L R. 25. 
M. 690. Chinnu Fillai v, Kalimuthu Chetti (1911) I. Ù. R. 85 M. 47 at 
p. 59, s.c. 21 M. L. J. 246. Doraisawmi v. Nondisawmi (1911) 21.M. L. 


J. 1041. Subba Reo v. Ananihanaroyana Aiyar (1912) 23 M. D. J. 64. 


approved. { 
Nanjaya Mudali v. Shanmuga Mudali (1913) 26 M. L, J. 576. 


Ganesh Row v. Tulja Ram Row (1918) 26 M. L. J. 460. Maharaja of ` 


Bobbili v. Venkataramanjulu’ Naidu (1914) 27 M. L, J. 409, dissented 
from, f , : 
——-———Partition—Decree for—Provision for marriage expenses in whose 
favour can be made. Ses Hindu Law, Inheritance ... i nae 
——-——Inheritance—Stidras—Share of adopted son in competition with 
aurasa son—Partition decree—Provision for marriage expenses. 


Under Hindu Law even among Sudras the adopted son in competi- 


tion with a subsequently born aurasa son is entitled to only one fifth of 
the estate. Be. 42% 
Rajah v. Subberaya (1883) I. L. R 7 M. 268 not followed. 
In partition decrees provision can be made for the marriage expenses 


of the unmarried members of the family. Such a provision „should be - 
made only for persons who are of the same degree of relationship as those _, 


who have been married at the expense of the family. © : 


Srinivasa Iyengar v. Thiruvengada Iyengar (1918) 25 M. L. Ji 36443 


15 M. L. T.. 807 followed. 


Karuturi Gopalan v, Karuturi Vonkaiaraghavalu (Wats, c. T. and 


Seshagiri Aiyar, J.) ees ika kaa ni. a es 


Joint family—Partition— Unambiguous ox pr essicn of intention i 
by one member—Suing for partition—Effects a saveronce of joint family. : 


“Biar; 


617 


871 


“ale: 


| 710, 


29 


\Hfndu Law—Conid. 

————Inheritance “Mithakehara School—Spiritual benefit - Doctèine - 
of—Applicability. See Hindu Law—Mithakshara Law (P. C.) 

———Mitakshara—Inheritance—Impariible Estate—Division between 
brathers—No division of the impartible estate—Widow’s right to 


` Pat” 


` 484 


inherit notwithstanding—Custon—General law, applicability of where - 


not superseded. ` ` 
There is no inconsistency between .impårtibility and the right of 
females to inherit and: the widow of the last holder of an impartible 


- estate is entitled to succeed it her husband was in fact separated and’ 
died without male issue unless a custom to exclude har from succession 


is proved. 

Where-a custom is proved to exist, it supersedes the general law 
which however still regulates all outside the custom. 

It is not correct to say that there could be no complete separation 
without the ancestral impartible estate held by one of the members also 
being divided. The-other members have’ no co-parcenary rights in the 


impartible estate and their contingerit interest under the custom is liable. 


to be defeated by an alienation of the estate by the holder for the time 
bang even if the family remains joint and when the family ceases to be 
Joint the ordinary‘ law of the Mitakshara gives the widow an estate in 
Priority to the contingent interest of the other members under tne 
custom. s 

Where the holder of an impartible estate dissatisfied with the conduct 


of his undivided brother granted him a mokurari paita of a portion of - 


the estate for the maintenance of himself and his-descendants and the 
atter built a separate house for himself though adjaining the family 
residence and was separate in mess and worship and defraying the apon- 
ses of the marriages, eto.,-0f his descendants himself. 

Held, thatthe brothers were divided in status and the. widow was 
entitled to succeed in preference to the brother and his descendants. 

Neelkisto Deb Burmono v. Beerchunder Thakoor (1868) 12 M. 1.4. 623° 
and Ram Nundun Singh vy. Maharani Janki Koer, (1902) L. R.-29 1I, As 
178 approved. 


Thakurani Tara Kumari v. Chaturbhuj Narayan Singh (Sir Jobn | 


Edge) P. C. 





half bleod—Mortgage—Joini Decree under Trahsfer of Property Act 

of 1882, Ss. 88 and 89—Application for execttion—Reservation in 
favour of jcint-decree holder—Auction sale—Purchase by oue of co- 
mortgagees~-S. 817 of Civil-Procedure Code of 1882—Fraud. 


—Mitakshera schcol—Cotsin of full blood and paternal uncle si 


871. 


Where two persons. A and B jointly advanced money on a mortgage- - - 


and obtained a deoree for sale but only one of them applied for execution 
(expressly reserving: however, the rights of the other) and Eee the 


property in bis own name. 
Held, that 8. 817 of the Civil Procedure Code of 1882 which was only 


designed-to check benami purchases in the interests of jadgment-debtors, | 


in no way affected the title of persons otherwise- beneficially interested in 


the purchase. and that the Courts in India were perfectly right in refusing . 


to allow the defendant to perpetuate a fraud against the plaintiff his co- 


decres-holder.who. was entitled to share in the properties Purchased, to . 


the extent of his interest in the joint decree. 


+ ames, 
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Hindu Law—Conid. 

Booth Singh Doodhini v. Gunesh Chunder Sen ( 874) 12 Beng - -L. R. 
817 (P. C ) approved. 

The preference of whole blood to half blood under the. Mitakshara 
applied only to sapindas of the same degres of descent from the common 
ancestor and did not apply to-persons of different degrees. 

Held, accordingly that an uncle of the half blood was entitied 4 to 
succeed in preference to an unole’s son of the full blood. 

Suba Singh v. Sar fras Kunwar (1896) I. L. R. 19 A. 216 apbioyad; 
Ganga Sahai v. Kesri. (Mr. Syed Ameer Ali) (P. C.) 





‘and father’s paternal uncle's son—Priority of former—Putra and 
syncnymous terns used with brothersand wneles— Use in generic sense 
to be understcod—Capacity to of fer oblations—Ground of ‘preference 
—Smriti Chandrika—Value in determining meaning of Mitakshara— 
Subodhini—Authority of ~Harrington’s view-—Reference to—Fuil 


Bench when differetice of opinim— Taking opinion of Judge not party ` 


to judgment. 

f In the Mitakshara as expounded in the Benares School, the word 
Putra and its synonyms employed by. Vijnaneswara in copneotiōn with, 
brothers and uncles must be understood in a generio sense as in the case 
of the deceased owner and the descendants in each ascending line up to 
the fixed limit should be exhausted at any rate to the third degree 
before making the ascent to the line next in order of succession. 


Under the Mitakshara (as interpreted by Mitramisra) whilst the right - 


‘of inheritance - arises from sapinda relationship or community.of blood, in 
judging of the nearness of blood relationship propinquity among the 
gotraja, the test to'be applied to discover the preferential _ bel; is the 
capacity to offer oblations. 

Bhyah Ram Singh v. Bhyah Ugur ‘Singh (1870) 18 M I. A. 872 
followed, 


Held, accordingly, that the paternal “aisle? s grandson was a pre- 


ferential heir to the father’s paternal uncle’s son. 


Devananda Bhatta, the author of the Smriti Chandrika, admittedly 


differs from the author of the Mitakshara in several essential rules of law 
and it is doubtful whether an enunciation in the Smriti Ohandrika can be 
safely applied, except perhaps by way of ananiogy, to explain a dubious or 
indeterminate phrase or term in the Mitakshara, 
No canonical authority can be attached to the rule laid down by 
Subodhini. | 
Quaere: If Harrington’ s view with tho regard to the continuation 
of each line of heirs to the seventh degree can be accepted as it contravenes 
-the rule of Manu. s : 
It is usual where e-difference of opinion arises in the same ere to 
refer thepoint toa Full Bench and the law providés for such contingencies. 
It is undesirable to introduce the opinion of a learned Judge who is 


not a party to the judgment for the purpose of onang the conclusion . 


arrived at, 
Buddha Singh v. Laltu Singh. (Mr. Syed Ameer Ali) P. ©. 
Joint Hindu family—Manage+—Morigage-sirit—Decree--Set aside 
agdinst'some—Insufficiont service-- Another suit— Two decrees—Merger 
—5. 108 of C P.C. of 1882—S uit to set aside decree—Fraud, .- 


- PAGE. 
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—Mitekshara Law—Benares School—Paternal uncle's warana . 
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Hindu Law—Oonel. - 

In 1884 one Prag Dat Pande, the manager of a oe Hindu family 
exeouted a mortgage of certain family property. In 1897 the mortgagee 
brought a suit for the enforcement of his mortgagee againstlinter alia, two 
sons of Prag Dat viz. Bhagwant and Rajwant, and a decree was passed 
ex parte on April 80, 1897 which was made absolute an September 22, 
4900, In 1901 Bhagwant and his two sons obtained an order under S. 108 
of Civil Procedure Code of 1882 by which the decree passed against them 
in 1897 was set aside on the ground of insufficient service, but it remained 
in force against Rajwant. On Sept. 22, 1902 a comprehensive decree was 
passed against Bhagwant and all other including Rajwant. Proceedings 
for execution were instituted in 1903 on the first decree of 1897, In 1906 
when it was sought to make the decree of Sept. 1902 absolute, Rajwant 
objected to it and nevertheless the decree was mide absolute In a duit 
brought by Rajwant to set aside the decree on the same grounds. i 

Held, that the only ground on which a decree could .be set aside was 
fraud practised on the Couré and in the absence of all averments of fraud, 
the action which was merely one for a declaration that a desres to which 
the plaintiff was a party and which he had allowed to become final did 
not apply to him was incompetent. 

A challenge: of the method of fihe exercise of the jarisdiction of & 
Court can never in law justify denial of the existence of such jurisdiction. 

ai Prasad Pande v., Mahant Ram Ratan Ram Gir (Lord Shaw) 
(P.O) ies Ff wee as 


NANA a NA son of Sudra—By continously and enelusively kept © 


concubine—Daneing girl and prostitite—Right to succeed to joint 
family property. - 

The illegitimate son of a Nattukottai Ohetti by a woman kept con- 
tinuously and exclusively by him who wasa dancing girland following 
the profession of a prostitute before she came into his keeping, is entitled 
to succeed. 

Sundrarajam v. Ar unachalam Chetity. (Chief Justice, Justice Ayling 
and Sadasiva Aiyar, J.) . ši 


Mitakshara Schooi— Widow's eslaid—Alienakon—Revérsioner— ; 


Right, litle and interest of the widow conveyed—Effect of—Recital 

of necessity~—-Deed— Constraction—A bsolute estate conveyed. 

Where a Hindu widow alienated property belonging tu her husband’s 
estate for binding purposes of necessity but she purported to convey only 
her own “right, title and interest” in the property though the recitals of 
necessity and the statement that thereafter the transferee should enjoy 
the property as full owner showed that what was intended to bs conveyed 


by those terms was the absolute interest and not merely the widow’s . 


estate. 


Held, that those words were consistent with the. passing of the larger. - 


nterest and the purchaser took an absolute estate. ` 


Humooman Pershal Panday v. Musammat Munraj Kooynwar (1856) 8 , 


M. 1. A. 898, 411-12. approved. 
Thakur Vasonji Morarji v, Mussammat Chanda Bibi (Lord At- 
kinson) (P. C.Y : $ 
Widow—Alienation—Alienation “attacked as being nominal by 





ttaching deoree-holder who has obtained deeree against widow for debt - 
of -her husband—Alienation for no necesejty—Onus of proof —Distina- 


PAGE. 
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Hindu Law—Ccntd. b - 

‘tion—~Alttachment of reversionary interest left in Hindu widow after 

invalid alienation by her—Validity of. 

Where a Hindu widow sold certain property of her husband and subse- 
quently the plaintiff obtained a decree against her for a debt. due by her 
husband, attached the said property in execution, and, on the attachment 
being raised at the instance of the alienee, sued for a declaration that the 

sale was nominal or without consideration, that it wasin any event not 
for necessity, and that the property was liable to be attached in execution, 

held that R 

D the onus of proving that the sale was nominal or without con- 
sideration lay upon the plaintiff, while the onus of proving that 
it was binding on the reversion lay on the alienee, 

(2) if the sale was real but was not binding on the reversion, the 
plaintiff was entitled to attach and to bring to sale the reversion. 
ary interest in the property remaining in the widow after such 
alienation. > ; : 

Segu.Chidambaramma. v. Sareddi Hussainamma. (Sadasiva Aiyar 
and Tyabji JJ). P 
——— Widow—Alienati n by y—Debts a f husband, ‘eats of bilepeas u~ 

dent transaction—Absence of good faith—Rightof alienee to improve- 

ments. 

Where a Hindu widdéw sclly immovable properties of her husband for 
„œ low price for debts incurred*by her husband on a mortgage of those 
properties which are being gradually wiped out from the usufruct, and the- 
widow's real object was to got some ready cash into her hands and the 
alienees were not ignorant of the widow’s real object, the ‘alienation is: 
invalid against the reversioners. 

The existence of a debt due by tho husband’s estate on the date of the 


sale, does not entitle the widow to sell away a portion of the property, if.. . 


the sale would be imprudent. 


A wholly imprudent alienation made by a widow not with the religi- 
.ous motive of freeing her husband’s soul in his after-death-state from the 


burden of his debts, but with a view to get some ready cash into her hands ~ 


cannot be supported as against the reversioners. 
An alieneco under such an alienation. whois not a bona fide alienee - 
is not entitled to claim improvements. 
Nanjappa Gounden v: Peruma Gounden (1809) I.L R. 82 M. 680: 
19 M. L. J. 454 followed. 
Kidar Nath v. Mathu Mal (1918) I. L. R. 400. 555: 25 M. L. J. 16 
P, 0, distinguished. 
Muddusami Siddapav: Bhaskara Lakshmi Nar asappa, (Sadasiva 
Aiyar and Phillips, JJ.) 
Widow—Compromise—Construction — Absolute rights for food 
and clothing” —Nature of property taken —Re egistration Act S. 17,49 
— Decree —Incorporation of terms of compromise though not in n opera - 
tive part of deeree. 
Where, in a suit brought by the plaintifl’s adoptive father to dpêlhré 
<2 certain alienation purporting to be on behalf of his minor daughter-in - 
law was invalid, a compromise was arrived at by which the defendant, his 
daughter-in-law who had claimed half under an award was given a d6h-of 
the properties “ with absoluto rights” towards her food and clothing charges 
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Hindu Law—Conid, 
and the plaintiff's father the remainder and:neither was to have any right 
nor interest iu the property allotted to the other. 

Held; that upon a proper construction of the compromise, the 
daughter-in-law took,a neabsolute estate in the: : properties allotted to her, 

Held also that the compromise did not require registration, the court 
having sanctioned the compromise on behalf of the minor: defendant 
(daughter-in-law) and practically incorporated the terms of the compromise 
on the decree though the operative part of the decree only purported to 
dismiss the suit, 

Sankearavelu Pillay v. Mauthusaw my Pillay (Ayling and Pyabji. Jd). 
Widew—Right to mainténance— Onchastity—Reformation at time 

of suit—Maintenance secured by instrument—Fiffcct of. 

Where in a suit brought by a Hindu widow against her deceased hus- 
band’s brother for maintenance, the amount of which had been fixed by" 
agreement it was found that, after the date of the agreement, the plaintiff 
had Jed an immoral life but that, ut the time of the suct, she had reformed 
her ways and was living with her people: | | 

Held,’that the plaintif was not entitled to -the rate of maintenmice 
provided in the document but was entitled to a starving allowance. 

Negamma v. Vir abadre (1894) 1. B: R. 17 M. 892, Kandasami Pillai 
v. Muyugammal (1895) 1. L. R. 19.M 6, distinguished. 

S. A. No. 725 of 1912 followed. A 

Sathyabhama v. Kesavacharya (Ayling aid Seshagiri Aiyar, TI) ... 
© —+=-—Will--Construction—Bneli-h rule as to selection— Applicability — 

Uncertainty of bequest—Whai x mounts to. See Will—-Constraction ... 
————— Will—-Construction—Residuury clause—Fund existence of which 

unknown io testator—Devolution of—Release by ratural heir of right 

to fund—Release under mi-tike —Effect. See Will — Residuary 





legatee Gauge ad ag kaa Sei 
Interest—Award of—Legality—Kunom decal =Nheenbe of provisions for 
interest on arrears—liffect, See Malabar Law we s 


Judgment— Estoppel. by--Rendition of in the presence of all the par ties 
interesbed—Binding affect of on parties whose title is later in origin 
—Nullity, only ground of attack—Absolute want rf jurisdiction over 
parties ov subject matter Religious Office—Custom of aliena bility— 
Limitation—Act, Art. ‘124— Possession of Emoluments without per- 
forming duties—Not adverse possession within. 

Where a link in the chain of a party’s title consists of a decree of’ a 
court of compatent jurisdiction, pronounced against the only person or per- 
sons who at the. tine of such decree had any interest which would entitle 
them to resist the plaintiff's title, no person whose claim is subsequent in 
origin can challenge that decree, or go behind it or challenge the plain- 
tiffs title as at that date on any ground which was determined by that 
decree as a necessary step i in its result. 

Per Srinivasa “Aan; gar, J. Ib isopen, however, to such party to` 
show that ‘the judgment i is & nullity but the only ground on which a judg- 
ment as distinguished fron. a conveyance, can be declared a nullity is 
the want ‘of jurisdiction in tbe court over the parties or ane subject.” 
matter. ‘ - 


A judgment rendered after trial recognising. the alignation_of an office > - = 


-ân the presence of all the parties interested in questioning the Sain kannot 
E ' ss 
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. Judgment—Contd. i rs 
be questioned by a stranger on the ground Wah such alienation is against 
public policy, 
Quaere, if compromise decrees stand òn a different footing Laksh. 
manaswami Naidu v. Rangamma (1902) I L. R. 26 M. 31 doubted. 
Obiter, The weight of authority is against the view that uo custom of 
alienability of a religious office should be recognised. 


Per Curiam. Mere possession of the properties attached to an office’ 


PAGE, 


without performing the duties of the office is not adverse possession of the - - 


office within the meaning of Art 124 Kamalathammat y. Krishna Pillay 
(1910) 20 M. L. J. 781 followed. 


Suppa Bhattar v. Suppu Sokkaya Bhattar. (Coutls Trotter and 


Srinivasa Atyangar, JJ.) os 

Jurisdiction—Municipal Courts—Act of State—Annexation of territory— 
Obligation assumed under—Tinforcement of. See Act of State (P. GC.) 

————- Objection to—Wavier—What amounts to. See C. P, C.—S 86. 

Existence of—Denial—What amounts to—Challenge of method 





of exercise of jurisdiction. “See Hindu Law-—Joint Hindu family. : 


{P. C.) eee : is PR T 


Keeping aliye-—Doetrine of—Applicability— Absence ‘of mesne incum- 


brances—Effect. See T. P. Act--S. 101 ose 


-Landlord and tenant—Muigeni Lease—Trees, right of tenani to cut and 
apypropriate—Extent of the right. 


In the absence of a prohibition in the lease, a Mulgeni inant in 


entitled to cut nnd appropriate’ the trees on the holding, whether planted 
by him or of spontaneous growth, so long as the trees growing - on ‘the 
land at the date of the lease are not interfered with and the nature of the 
holding is not changed. 

Ganganuna v. Bhommakka (1909) LL R 83 M. . 258, Pasideran 
Numbudripad v. Valia Chathu Achan (1898) 1. D.R | OM. 47 (F. B.) 
referred to. 7 oS 

Krishnacharya v. Anthakki. (pewa ant Kumarasami Bastri, JJ). 

Meras and Russums—Grant of Agraharam subject to— Enforce- 

ability of meras and russums after failure of purposes. See C. P. C.— 

$S. 11 Bpl ii ' .. es 
—— Permanent lease—Forfeiture for-non-payment of rent—Lease- 

deed providing for days of grace—~lffect—Couri's power to relieve 

against. i 

Courts have power to relieve against forfeiture even whet thore is isa 
period of grace allowed in the lease deed. 

Fer Napier, J. (Seshagiri ‘Adyar, J. contra): it is not permissible to 

ook to the provisions of the Transfer of Property Act for guidance in this 
matter as they are expressly made inapplicable to agricultural leases. 

Appayya Shetty v Mahammade Beari (Seshagiri, diyar and Napier, 


JI) à 23 ‘ PAN ae sae 
Malgeni lease—Lelinquishment—What amounts to—Prohibition | 





against alienation—Alienation—Forfeiture. See Mulgeni . ass 
Voluntary. payments—Kanganain and Kulavettu.. See Madras Rent 
Recovery Act oe fase 





558 
242 


667 


165 


586 


35 


Letters -Patent (Mcdrag)/ols. 10 and 39°— Order in- disciplinary 


proceedings under cl. 10— Leave to appeal to roi Council, if may be l 


given. - ` 
An order of the High Gourt'i in the exercise of its PE jurisdic- 
tion under cl. 10 of the Letters Patent in ‘not governed by cl. 89 and 


therefore against such an order no lesve to <i to the Privy Conneil can: > 


: be given. 


In the matter of an Attorney (1914) I. L. R.41 CG. 784, followed G. s. D, 
v. Govt.. Pleader (1907) J.-L. R. 87 B. 106, Tetley v. Jat Shankar 
(1878) IL. R. 1 A. 727. referred to. 
In theimatter of'a High t ourt Vakil, (Malhs: C. F., Sankaran Nair 
-and Oldfield, J.J) wes 
~—Lease.fov term—-Renewal — Rigit to Proof Onus guanin 
Prior renewals out of -grace— Bfiect.- See Act of State (P.O) 


~-Trespass ‘before expiry vof term—Ejectment. suit by lessor— 
M aintainability. See Ejectment suit 


Letters Patent(Madres), cl. 15— Judgment —Or dor of a single judge 
refusing lo interfere under S. 115°C. P. Code—Appealability. 

An order of » singlo Judge of the High Court declining to interfere. in 
revision under S. 115 of the C. P. Code is one passed in the exercise of 
the ‘appellate jurisdiction’ .of the Court within the meaning of S.16 of 
the High Courts Act and is therefore a ‘judgment’ withih cl. 15 of the 








~ Letters Patent. Ib is, therefore, appealable though ‘no records were called 


for, or notice issued to the other side before the order was made 


Obiter: The -Appellate}Court, however, will not ordinarily interfore , 


with the order of the single judge in matters of discretion. 

Chappan v. Moidin Kutti (1898) 1. L. R. 22 M. 68. Tuljaram Rad v. 
Alagappa Chettiar (1910) I. L. R. 35. M. 1=21 M.L.J. 1 followed, Venka- 
taroma. Iyer ¥. Madalai Ammal (1900) - 1l L. R. 28 M. 169, Puthukudı 
Abdu v. Puvakka Kunhi Kuiti (1908) I: 1. R. 37 M. 341, overruled. 


Srinivasa Iyengar v. Ramaswami Cheitiar. (Wallis, 0. Ži Sanagiri. 


Aiyar and Kumarésami Sastri, JJ.) (F.B.). ec 
< Limitation, Agt, S. 1%— Withdraiwal by party—Not berod bij” Ka 
S. 14 ofthesLimitation, Act has no applicati JIS “where the previous 
suit was not “dismissed by | the tribunal before, which it was instituted, bat 


was voluntarily withdrawn by the” party himself on the discovery of i 


technical defect which would have involved a failure af the suit. 


Arunachalam Chettiar v. “Lakshmana Aiyar. COoritto- Trotter and 
Phillips, JJ). 





Provincial: Insolvency- Act 


Of 1908—Ss. 26, 27— Applicability to cases in which Basements 
Act. See Easements Act—-S.15 > .., 





ane 





„tion against ~Suit for return of-specific movable against—Limitation. 
“5 gee dO, P. C.—Or- 21, R. 81 (P. Bi)... at 





<. damages—Limitation—Cause of action. See Tr. of P. Act—S. 55 19) 





-~Cause of action~-Knowledge òf denial—Some of plaintiffs having know- 
ledge more ‘than’ 6 years before suit—Efféot——Discretion of court, See 
6. P.C C—-Or. 22, R.9 


Applicability— Provincial ` Insolvency Act—ases under. See’ 


Art. 4148--Gonveyance—Covenant -for.- title—Breach—Suit for” 


Art. 120— Declaratory suit based on denial of title—Limitation f 


16 
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ig 
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Arts. 31,49 and 445— Appticability—Carrier—Suit for compensa- Wi 


842 


464 |. 
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Limitation—Contd. 
Art. 12%—Oftice—Adverse possession of+What amounts to— 
Possession of properties attached te Office without performing its 
duties—Effect. See Judgment 


— Art. 120—Decree against-father—Suit for declaration that paces: 


binding aqainst sons—Amendment af plaint—Addition of prayer for 


direction for payment against sons more than 6 years after date of: decree ~> 


--Ef fect.of-—Practice—Amendment. 


Where the plaint as originally presented asked merely for a declaration . 


that a decree obtained by the plaintiff against the defendants’ father was 
binding on them but subsequently a prayer was allowed to be added by 
way of amendment of the plaint seeking fora direction to me defendants 
to pay the amount of the decree. 

Held, that the suit was not barred though at the date of the amendment 
more thau 6 years had-elapsed from the date of the decreo. 

Venkata Perumal v. Velagudha Reddi (1914) -27 M. L.J. 27 and 
Weldon v. Neat (1887) 19 Q. B. D. 394 considered. 

Sevugan Chetti v. Krishna Aiyangar (1911) I. L. -R. une M. 378 
followed. 

Narayana Chetliar v. Rathnasabapathi Aiyar. (Ayling and Tyabji, 
JJ.) dust ae: ee Mo Be a 
Arts. 132,144—Adverse possession—~Mortgagor—Simple mortgage 

— Dispossession of maor tgagor after mor tgago —Not adverse to mort. 

gagee. bees 

The possession of a trespasser diapa the mortgagor (the tort- 
gage being simple) is not adverse to the mortgageg, and does not affect his 
rights. 

Parthasarathy Naickon v. Lakshmana ‘Naicken í (11910) 1. L. R. 35 M. 
281=21 M. L J. 467 followed. Ramasamı Chetti v. Ponna Padayachi 
(1910) I. L. R., 36 M., 97=21 M. ‘Ju, J. 897 overruled. 

Vyapuri v. Sonamma Boi Ammant, (Wallis, C. Ji Sadasigä Aiyar ae 
Srinivasa Aiyangat, JJ.) (P.B) 





Madras-Distriat Municipalities Act (Iv of 4084), s. "950 PE Ruled 
framed thereunder —Election—Refusal of Chairman to register nanie `` 


of certain person as entitled to vote on, behalf of a firm— Damages fir 

improper ve jusal—Absence of bona fides~Malice if necessary. ` 

The Chairman of a Municipality will be liable in damages if he refuses 
to register the name of a person as entitled to vote on behalf of a firm if 
the refusal is not in good faith which implies due oare and diligence. 
Express malice is not necessary. 

A summary dismissal of a petition presented for.the registry of the 
name of a person as a voter is illegal and is not consistent with bong fides 
on the part of the officer. s 

The nomination of.a representative does not necessarily- TRIN E an 
„amendment of the register of votes. 

Draviam Pillai v. Cruz Fernandez , Ayling and Seshagiri diyar, JJ)... 

` ——— Estates Land Act—Lessee of Estate—Expiry of lease—Right* to 
_ attach and sell ryot's holding—Right to.attach movables—Landholder 
_ — Appleability of the term to—First charge—Not available. 

The lessee of an estate to whom arrears of rent are due cannot attach 
and sell the holding of the ryot under the Estates Land Act fartar the ex- 
piry of his lease. 
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Forbes v. Maharaj, Bakda Sout (1914) LoL. R. 41 C. 926 - 


27 M. L. J. 4, referred to. ğ 


Per Spencer, J :—His only remedy is ro sue the tenane on ‘their con- ` 


tract to pay rent. Per Seshagiri Aiyar, J.+— 


1. A person to whom arrears are due is a landholder notwithstanding 


the fact that his estate has terminated (Spencer, J. contra). 
2. - The law does not give him a first charge on the holding. 


f 8. He can distraia the movable Property | or the trees in the -holding 

. of the defaulter (Spencer, J contra) 

Sundaram Iyer v, Kulathu Aiyar. (Sporicer and Seshagiri Aiyar. Jd.)... 

—Rent suit after, in respect of faslis prior to act—~Maintainability 

—Non-tender of pattas—Effect. See Guardian eae h oe 
“ Tandholder "—Meaning—Person to whóin arrears are due— 





Termination of ‘estate—Eflect. | See Madras Estates Land Act—,., 


Lessee of estate 9 ie, bt . 


—8S 361 d Whole Tram Plage” “Minor „inama? — Disting PETA 
ed—Haistence of latter im” Village immaterial— Sarva Inam of the 





temple— Village deser ibed as— Meaning of —Jeroyati” —* “ Mamool Wet". 


—Inconsistent with being old waste bi 


trom the definition of “ Estate”, “° minor inams” i.e., granis of particular 
extents of land in.a,particulur village as contrasted with ““ whole Inam 
Villages” or grants of whole villages by their boundaries. A whole village 


inam does not become the Jess so because there are some minor inams in. 


the village. a 
Whero a village is described as Sarva ort peni free agraharam of a 


temple, the obvious inference is that the whole village has been. granted: 


to the temple. 


The description as J eroyati and mamiool wet’? is inconsistent with ` 


` the land being old waste. 


“Nafas yanasami ‘Naidu’ Garu v: Subrahmang yam pratit C. J. and ` 


Srinivasa Aiyangar, J) -n 0 n es) ` 4 





7 Estates Land Act, s. 3 sub-s. 7 (4)—Old ‘eee Baran P not - 


less than 10 years—Need not precede -the letting—S. 143, 162, 163— 


Tenant of old waste—One year’s lease given befcre the Act— Eject- 
ment -on the ground of—Eupiry of the- ‘lease—Maintainability - of— 


Revenue Court or Civil Court—Jurisdiction. 
The period of ten years referred to in the difinition of old waste in 


S. 8, sub-seo. 7 cl. (1) Estates Land Act need not immediately precede the ` 


letting in question, but may precede some prior ere Within 20 — 
before the passing of the Act. à - - i- . = - 
Per Oldfield, J.:—An: action in ejeotment may be pii in the 
Revenue Courts against a tenant of old waste holding under a year’ 8 lease 
. given before the Act merely on the ground that the lease has expired and 
“the plaintiff has not consented to his holding over. 


| Per Tyabji, J. :—8uch an antion’ ‘will lie only in the Civil Court. 


Sankara Venkataratzam v. Sri Bee Yaradatakan Appa Rao ` 


(Oldfield and Tyabjé, Jd). 


The object of the definition i in Sub-S. 2 Cl (d) of S. Bis to “exclude 
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-—Bg. 27, 28—Rebuttable yresumption—Paymentof varying rates in ~- 
money—Original waram— No permanent substilution of money “sabên ee 
—Reversion to waram— Propriety of. x 
Where for a number of years, the tenants. were paying'in. money but `. 
there was: no binding permanent arrangement substituting’ payment in: 
money for the original watam system. ag 
Held, that if the landlord did not: agree to the preceding Fear’ 5 rates,.- * 
the court was : bound to deglare, waram as the proper mode of paymant: A egy h 
Held, also that Ss. 27 and 28 of the Estates Land Act only raise ao fin 
presumption that the same, rent is payable a as was paid” in the, preceding, - wW; 
- year but this presumption may. be rebutted. : ‘ 
An ex parte decision in a suit for rant fixing the rent for the ` year - 
which expressly left open the question whether the landlord, was not. en-* 
titled to claim warasan, would not preclude the raising of the at #gacsbion in P 
subsequent years. 
Held, that Gudipskaite was only a provisional arcingement “and did ` 





not preclude 1 reversion Lo waram. >. et) ke: 7 
Ayyaperumal Odaiyan v. Ramasami Chettiar (Spencer and Coutts- ~ 


Trotter, JJ.) D h i ie gee 2 A . 862 - 


——-——-5. 151 (1)—Materially impairing ın -valug and aiia unfit 
for agricultural purposes— The nalang as a ‘ioe fo. be so affected. to 
-give a right'of action. :. . ela 
The question under S-151-of the Estates. Lana ats: whether the hold- nes 
ing as a whole has:been materinlly.impaited in valué forlagricultural.pur- 
poses and rendered substantially. unfit for-such purposes. “The fact that .a. 
portion alone has been so impaired in value and rendered unfit for -- 
cultivation without.substantially impairing-in value, and?,rendering unfit v 
for agricultural purposes thé-whole, is insufficient to. give. the landlord:a. pei z.: 
right of,action under the section. a ae 
Hari.Mohun Misserv. Narayana Singh, (1907). i ti R. 34 C. 8s 


“17 M. D. 5: 961 applied, ; 


` Bameçhoetty vdr unachaldm Chetty. {Sadasiva Adyar and Napier, JJ ) = 





5. 194, 45%—Compensation i in lieu of ejediniont—No severance of. 

relationship of landlord.and tenant. Loch he jas, Peet eat 
Payment of compensation under S. 152 of ihe ‘Estates, Tana Act, in _ 

lieu of ejectment does not sever the relationship, of landlord. and tenant. : ` 

. between the,parties,,the compensation being only for, the injury done to. 

the landlord by the wrongful conversion. and not-fac the. severance:. of ethe., 

relationship. | 
Sankaralinga iain v Subramania Pillai. (Seshagiri, Aig yar and 

Napier, JI), f . + ye: - ee ce ume 514 

Ss. 240 and 211 Limitation Act’ of 1887, 8. “T-Suit for, arrears ` -> 
of rent for, . faslis_, which expired more. than three years prior ta the - 
coming into: force. of- thé Act—Limitatión—Minority, ifa ground for. 
exemption— Statutes o. f limitation— Retrospective operation, when 
General Clauses Act, S. 6, cl. (e)—Madras Act E of 1891, 8.8, cl. (e). 
Where after the coming into force. „of the Madras Estates Land Act a = Z 

Zemindar brought a suit for arrears of rent for fasties which expired more 

than three years béfore thé” Act but within three years of ‘his attaining, 

majority: Held (per W allis, C J. and Kumaraswami Sastri, J., Se sliagivt 
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Tyer, J. oontra) that S 211 of the Madras Estates Land act had no retros- 


pective operation so as to extinguish causes of action that were alive at the f 


passing of the Act and that the suit-was not barred .by limitation. 
Per Wallis, C.J.—The:principle, which has received legislative- recog- 


> PAGE. 


nition in S. 8, cl. (e) of the Madras General Clauses Act, is that where an - 


Act contains provisions for. the limitation of ‘suits. ‘which take away alto. 


g gether a vested right of suib:without providing any equivalent remedy, 
. then, the provisions must. be considered to have been enacted subject to 


the implied exception that! thoy ‘are not to extend to such vested rights of 


suit which are to. continue’yubject to the rules of ‘limitation in force’nt-the- 
passing of the Act. Y : 

Per Kumavaswami Sastri,J.— Chough laws. affecting limitation might 
abridge or enlarge periods of limitation in cases of suits ar onuses of action 
which are alive at the date” when, the new enactment comes into force and 


less there is a clewly expressed intention to the contrary either by apt 


| words in the enactment or otherwise, operate retrospectively so as to 


“destroy. rights of suits which are alive on the date , 


` Reid v. Reid (1836) -L R. 81 Ch. D. 402. Coloniat Sugar Refining » 


Co. v. Irving (1905) A. C. 969. Gopeswar Pal v. Tiban Chandra (1914) 


LL. B 410 1125 referred to. Ramakn isin Chetty v. Subbaraya Aiyar 


“Gere 24M. L, J., 54 ‘approved . i : 
“Rajah of Pittapur `v. Gani, Venkata Subba Row. (Wallis, OSes 


Seshagiri Aiyar and Kumaraswani Sastri. JJ.) (P: B.) 





Suit for damages —Jurisdiction—Revenus Court. 

A suit by the tenant , of a Ryobwari land-owner .or of pany sub-tenant 
of” such for damages for “illegal distraint of movable property, growing 
crops., of the produce of ‘land or trees in the defaulter’s holding is slowly 
cognizable by the Revenué Court. 

Narayanaswamy Aiar -v. Venkataramana, Aiyer. (Wallis, C. J.; 
Sadasiva Iyer and Srinivasa Iyengar, JJ) (F. B). > 


Madras General Clauses Act 10f. 18915. 8 el. (0)—Principlo of—Act 
affecting vested rights—Interpretation —Retrospective operation when 


permissible. See Madras Estates Land Act—Ss. 210, 211 
Madras Land Encroachment Act (Act HI of 1903), S. 2—Afadras 
Irrigation Cess Act {F IL-of 1865)—Amendment to—Construction of— 


Preamble—~Not to ‘limit —Declarator Act—Applicabtlity to pending ` 


sisits-—Orown grant—Coristruction in favour of Crown—Sanads— ` 


Efect of—OWnership in flowing water—Streams bonnding the ` 


Zemindari if conue; yed— English rules of cunstr uciion—Riparian 


' rights. and ownership distinguished —Ownership of bed: not ownership - 


- of water—Specification. of wet area in Sanads, &c,— Object f— ` 


‘Evidence Act 5. 98—-Government kaa = 7alue of, in enw- 
struing grant 


“. Per Oldfield, J. —~Madras Aot WW of 1905 being as kanaka the owner- 


“which under the old’ law-would expire afterwards, ‘the change cannot, un- ' 


Ss. 213, 489, 134—Ryotwari- Land ovuner—Distraint excessive — . f 


ship of Government in flowing waters .a declaratory Act, has a re-.- 


trospective operation and -ought to be applied even in suits which were 
pending at the date when ib was passed. 7 . 4 
The ‘right of a riparian owner in. the water ofthe adjoining : strexm is 


only a ‘right of user „andi d in no sense a right of-ownership. ‘He has no” ~ 
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right to allow it to ba used by a non-ripatian proprietor or for the purposes.. 
of a non-riparian tenement. 

The presumption of Government ownership as laid down in S. 2 of 
Act ITI of 1905 is not rebutted by showing that the bed of the stream 
belongs to another wholly or in part. 


The rule that Crown grants are to be construed beneficially to the ` 


Crown applies to permanent Sanads issued to Zemindars, Inamdars, dia. 

Neither the language of the Sanads nor the conduct of tha Govern- 
ment and its.officials justifies the view that the ownership in water of 
natural stroam$ which adjoin the Zemindari is granted to the “brhindars. 

The opinions and intentious of the Government and ita officets as ex- 
pressed in the various Government publications are not legitimate materials 
for the construction of the grant in favour of the Z SIRES: réfard being 
had to S 98 of the Indian ‘Evidence Act. 

The operation of Act VJI of 1885 is not confined to rivera in, ryotwa ri 
tracts or to cases of irrigabion works constructed by the Govelnindnt. 

The fact that the channel which brings the watar from tlio river wąs 
ab the time of the settlement part of the irrigation system of an estate, 
does not make the water, water of the’ Zemindar. f 

Sadasiva diyar, 7: S-Z of Act ILL of 1995 enacts only. a rule of 
evidence and as such is applicable even to pending suits. 

The presumption of ownership in flowing water ‘raised by it} is imbutted 
by showing that the bed o! the stream over which the water flows does not 
belong to the Government. That section cannot be reasonably held to 


abrogate the ordinary juristic principles regarding flowing waters or bo: 


create a new kind of ownership in the Government in respect of them 
which entitles them tg impose assessment tor a, use though they 
themselves have no ownership in them. 

It is now too late to question the rights of Zemindars tc half the bed 
of the streams which adjoin the Zemindavi. 

The amendment of 1900 to Act VII of 1865 cannot apply to water 
flowing over or percolating into Zemindari or Tnem lands and no cess 
therefore can bo levied under the Act for the.usc.of such water excepting 
probably in the case of water made available for irrigation through’ works 
belonging to or contructed by Government. 

Per Bakewell, J.— Act III of 1905 applits to such cases of limited 
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property as wrise from ownership of the river bed The owner of the river | 


bed has a qualified ownership in the stream of water which flows over if 
by virtue of which the river or stream may be said to belong to him. 


The decisions relating to the construction of English conveyances of 
land are inapplicable.to the Sanads issued under Regulation XXV of 1802 
and it cannot be presumed that half the river bed forming ae boundary. 
of the Zemindari passes to the Zemindar. 


The Sanad cannot be construed as a grant of all the- rights vested in 
the sovereign in respect of the Zemindari except such as were expressly. 
reserved. lt does not purport to create any rights of property or to make 
a gruntof any particular estate in land but rather fo invest a certain 
person with the position and status of Zemindar, to make that position 


' 


t 


permanent, transferable, and heritable and to fix the.land:tax payable to | 


the Government ‘The rights of the Zemindarare such as were appur- 
tenant tothe Zemindari at the date of the Sanad and the burden is on 
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him to show-that his rights ‘extended’ beyond the natural boundaries of 


the Zomindari. Where half the'bed ofa river, belongs to the- Government: ` 


the water flowing from the river at any point is water which comes by 
direct or indirect flow from a river or stream : belongirg to Government 
from or through adjoining land and is weton ohargeablé under Act VII 
of 1865. . ' 


The object of specifying in the IN grant a at the Inam settle- 


ment the-number of wet: acres is todeclare the extent of the grantee’s 


rights of irrigation, that is, he is allowed to take only sufficient water to: 


irrigate the number of acres therein dealt with as wet. 


Per Oldfield and Bakewell, JJ —The operation of Act VII of: 1865 i is. 


not limited by the preamble to the Act. 

The judgment of Sankaran Nair, J., in Secretary of State v. Janaki- 
ramayya (1913). L. R 87 M. 822=24 M. L. J, 365 reversed: 

The Secretary of State for India v. Jantkivamayya wa, Sadasiva 
Aiyar and. Bakewell, JJ.) (F. B.) ais 


Madras Forest Act (Act Y of 1882), S. 6. E EAR Forest— Omission 


to give notice—Proceedings without jurisdiction—Not cured by subse- 


quent knowiedge and failure to object—Inam titlo-deed—Construction ` 


— Besides poramboke—Unrssessed waste land inoluded™ Inam register 
—Area under estimated—effect of. 


Where the Forest Settlement Officer failed to give plaintiff owner of 


the adjoining land the notice prescribed by S 6 of the Madras Forest Act 


and the final notification under S. 16 was made ‘declaring the land reserved,- 


land. 


Held, that the proceùđings of the “Settlement Officer, were without 


jurisdiction and could not, affect plaintiff's right of action under the 
general law, ae 
The irregularity was not cured by the plaintiff coming to know of the 
proceeđings before the final proclamation and his failure to object. 
Nusserwanjee Pestowjee v. Meer Mynodeen Khan (1356) 6 M. I. A. 184, 


155, Saunby v. London County Council (1906) A.C. 110, Harrow v. ` 


Rathmines and Rashgar ‘Improvement Commission (1892) A o. 498, 
Rameshwar Singh v. Secretary of State, for India L L. R. 84 0, 870; 
followed. í 


The words “ besides poramboke” in an inam title-deed are sufficient to l 


confer rights i in all unassessed land in the village and their effect is not to. 


be cut down because the Inam Register which is before the survey under- 
estimates the area of the unassessed. Jand when there is no good ground 
for holding that the whole area was uot intended to be granted. 

Balajer ishna Rao v. aoe of State for India. (Wallis, C.J. and 
Coutis-Trotler, J.) 


Madras Irrigation Gess Act. (YII of 4808 )—Opration Sra ae 


` Effect, See Madras Laud Encroachment Aot (F. B.) 


Madras Rent Recovery Act—Landiord ’ and tenant—Kanganam and 
Kuldvetiu —Voluntary payments. 


Kenganam and Kulavettu are in the bature - of, éluntar y "payments | 


and cannot be recovered. : 2 
Chidambar am Chett PAL Ayyavu., (Seshagiré Aigar and a TA, 
Bastri, Tia Loo l NG a 
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Madras Revenue Recovery Aot (II of 1864) 8. 8.—Distress—Non-service 
of demand on absent pattadar—Resistance to distrainer, if an offence : 
~ Pattadar,’ meaning of. 


The Madras Revenue Recovery . Act does not contain any provision + 
requiring the demand in writing described in S.8 to be delivered to the ` 


` PAGE. 


fale 


defaulter in person before distress, when the defaulter is absent on the day `" 


` of distress, The act ofthe distrainer in those ciroumstances in distrain- : 


ing without serving the demand on the defaulter is therefore not Hegel 
and resisting the distraint is an offence. 

Semble: The '' defaulter ” referred to in S, 8 of the Act is the peron, 
rigistered as pattadar, ` 

Queen-Empress v. Ramasami (1898) I. L. R. 16 M. 364 referred to. 

Marakkar In re (Spencer and Coutts Trotter, JJ.) 


Mahomedan Law—Labbais —- Custom — Exclusion of females From 


successton—Proof of—Question of fact. 

Held, upon the, evidence that if the Labbai family in question the - 
custom of following the rule of Hindu Law excluding females from right | 
of succession prevailed Mira Bibi v. Vellayanna (1889) I. L. -R..8 M. 464, 
not followed. mt 


60 


Under the provisions of the Civil Courts Act, it is aeration of faot: 


in baoh case as to what is the usage governing any family, Kunhambi v. 
Kalanthar (1914) 27 ,M. LL. J. 156 followed. 
Mode and extent of proof of custom discussed. 
Shiek Ibrahim Rowther v. Muhammad Ibrahim Rowiher. (Wallis €. 
J. and Srinivasa Aiyangar, J.) 
————Gift— Essentials of— Minor donee—Transfer ot erp te 
Necessity. See Transfer of Property Act—S. 48 oa 
Malabar Compensation for Tenants Improvement Act, Ss. 9 to 19 
(Madras Aot I of 1900)—Kanom. before 1886—Contract disallowing 


compensation for clearing jungle and” converting into Paramba— `“ 


Provision for rates—Option, to.tenant to claim rates under the Act, if 
more favorable—Partial redemption is permissible when there has been 
a splitting wp of the mortgage with the consent of both the parties. 


Where a kanom document executed before 1886, provided that the ` 
mortgagor need not pay the cost of clearing the jungle lands and‘ coh- aes 


verting them into parambas. 


Held, following Kochu Rabia v. Abdur Rahman (1913) 26 M, L.J. - 


523, that the contract was not saved by S. 19 of the Malabar Tenants 
Improvement Act and the tenant was entitled to compensation. 
Held, also, that the tenant was not prevented from’ claiming compen- 


sation according to the Act if the terms of the mortgage agreement were - 


less favorable to him even though'the mortgage agreement was : ežegüted 
before 1886. 

Abdulla Rowthan v. Roja Vasudeva Ravi Varma. (Sadasie Aiyer 
and Napier, JT.) ane 


Malabar Law—Agr cemeti, of senise- Cohiract to pay 1 iyanenitralions in the 7 


event of success in suit by junior members—Suit compr omised— 

Right of action— Legality of —Right of junior members to protect estate - 

andhe reimbursed expenses— Lenders for the purpose to Jumiors —Right.. 
- __ to procesd against the family estate. 

In a suit. to recover from the defendant's Tarwad the remuneration : 
which defendants 1 and 2 had when, they were junior. members promised, ` 


“816. 
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in the event--of succešs, for plaintiff’s services in connection with the con: | 


templated suit against Government to protect the family estate but which 
he had failed to earn n by reason nof the first defendant’s compromising the 
_ suit. ` ` 

Held, that in the absence of ROn that the suit was in the interests 


of the family and also agreement to pay the plaintiff the remuneration 
stipulated for was necessary, the action was unsustainable 


Per Chief Justiz :—If the Karnavan for the time being is submitting 
to an infringement of the Taward’s right of property it is competent to 
the next senior members to institute a suit to protect she rights of the 
family. 

Quaere,.if an implied agreement to continue a suit to give the- plain- 
tiff his chance of earning the remuneration is not illegal. 

` Per Seshagiri Iyer, J: Though as arule only the Karnavan can repre- 


sent the Tarwad in transactions with strangers or pledge the family oredit, - 
when the karnavan is doing acts which seriously endanger the family pro- * 


perty, the junior members have a right to take the steps necessary for the 
protection’ of the family interests and are entitled to reimburse themselves 
the expenses rightfully incurred in connection therewith and the persons 
that advance money for the purpose have similarly -a right of recourse 
against the family estate though they run the risk of losing their money 
if it is found that the purpose of the loan was unnecessary or not benefi- 
cial to the family. 


The case of ordinary co-owners distinguished. 


Raja of Arakal v. Churta Kunhi Kannan. (Wallis. O. I, and Sesha- 


giri 4iyar, J) 





-Kanom—Suit for redemplion— Burdon of Prooj— Title admitted 
— Evidence Act S. 90—Presum ption applicable to copies—Practice— 
Civil Procedrue Code, S. 105 Cl. (2)—Remand set aside— Appeal from 
revised judgment—Findings given previously, opon to question in 
appeal—Interest Acit—Kanom in waiting— Time not speci fi ted—Inter- 
ast ot. awardable. 


Where “the title of the plaintiff is admitted and the defendants are h 


shown to have’ conie into possession as mortgagees, Courts will not demand 
such strict proof of thé mortgage sued on as where title 5 denied and pos- 
session is not shown to have been under the plaintiffs. 

The présimption as to ancient documents contained in S. 80 applies 
to copies as well as originals. i | 


The custom of jenmis iù Malabar of keeping ma-upats or copies of 
Kanom documents, referred to. 


Where a Kanom document provided for the paymcut of so much per 
yédr without specifying the. date on which the paymen3 was to be made: 
Held that ib the absence of a demand, no interest was claimable on the 
arrears. f : | 


Where in a suit for the recovery of possession on foas of a demise, the 


Lower Appellate Court differing from the Court of the 1st Instance found ` 


that the demise sued-on was genuine and remanded the siit but the order 
ofremand was set aside by the High Court on the ground that the disposal 
not being on a:preliminary point, the remand was unaushorised, 


1 
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Held, that on the appeal from the revised judgment of the Tower 
Appellate Court, ib was competent to the defendant to question the finding 
as to the genuineness cf the demise sued on. 

Nanu Nair v. Ashta Moorthi Nambudripad. (Spencer gua \Seshagiri, 
diyar, TJ) | 
——— Putravakasom girt—-Gihi to wifa and childr en—Éncidonis of 

tarwad property attached—Management of sénior male— Maintenance 

of juntor members—No right to partition—No alienation voluntary or 
involuntary. ` 

Properties given by a person to his wife and children or children alone 


following the Marumakkathayam law, are taken by the donees with the “ 


incidents of tarwad property, persons 'born into the tavazhi subsequently 
to the gift being entitled equally with the donees expressly mentioned. In- 


dividual members of the tavazhi are entitled to maintenance but are not: 
entitled to claim partition or to alienate their shares nor can such 'shares ` 


be attached and sold in execution of decrees against them. 
Per Srinivasa Aiyangar, J.-~Tt is not the giving of the properties by a 


person to his wife and children that constitutes.them tarwad, but if pro- . 


perties ure given to a wife and children following the Marumakkathayam 
law they as tavazhi hold those properties with the incidents of tarwad pro- 
perty and the right of management of the properties is vested in the senior 
male member of the tavazhi. , 


Kunhacha Umma v. Kutt Mammi Haji, (1892) I. L. R. 16M. 201, 


followed. 


and Srinivasa Aiyangar, JJ.) (E.B) a3 
Malicious Prosecution—~Zntervention of some other ‘person as prosecutor— 
Inumaterial—Causing or procuring. 
Ifa person cduses or procures another to be prosecuted he is “lable 
notwithstanding the intervention of some other person as the direct or 
echnioal prosecutor and it males no" difference ‘whether the other person 
is or is not an officer of the law. * 


Where, however, it was found that though on a statement made by ` as 
the defendant to the official superior of the plaintiff, plalntiff was prosecuted F | 


the defendant was unwilling to complain against the plaintiff that he made 


his statemeut more or less under compulsion, thatthe plaintiff was already ` 


suspected by his official superior and that the Government without any 


` further inference on the part of the defendant beyond the statementi made’ ~ 


by him directed the prosecution of the plaintiff. 


Held, that on these facts the defendant could not be held'to be the 


person who sob the law in motion against the plaintiff so as to be liable 
for malicious prosec ution, 
Manickam.Mudaliar v. Munusami Naidu (Ayling and Tyabji IT. Jass 
Màâxim—‘' Generalia Spocialibus non-dorogant—Application of. See G. P. 
` 0.—0Or 21 'R. 31 (F.B) ` ay ve vues 


Mortgage (Simple) Adverse Possession—Possession adverse to mortgagor 
not adverse to mortgagee. See Limitation Act—Arts. 182,144 | F. B}... 


Attestation—Transfer of Property Act, IV of 1882, S. 59—Pardana- 





shin ladies—Not seeing the face of when signing—Suit by second 


mortgagee of one of the properties comprised in plaintiff's morigage— 


Chakkara Kannan v. Kunhi Pokker. (Wallis, C. J, Sadasiva Aiyar ` 


Paaa: 


772 
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Mortgage—Conid. 
Inadvertent, passing ‘of decras postponing. plaintiff—Effect o pa 
tiff entitled to enforce his mortgage against other properties—Purchia- 
sers în execution of second mortgages’ 5 decree under S. 90. wW 
. , Where it was objected that a mortgage executed by two Pardanashin 
ladiss was not duly attested because the attesting witnesses did not set 


: PAGH. 


ars A 


+t 


the Jadies' faces when they signed but it appeared that the witnesses saw 


them sign and recognised their voices though by reason of a chik between, 
they were unable to see their faces. Held, that the atéestation was suffi- 
cient in law. 

Ima suit upon a second PETE of one of the properties. comprised 
in tho plaintiffs’ mortgage, a, deoree. was inadvertently .made. that the, 
plaintiffs should be. paid the amounts due to them out of the balance 
remaining-aftor satisfaction of the second. mortgagee’s claim. Held,- that. - 
this did not preclude the plaintiffs from enforcing. their mortgage against, 
the. other properties included in their mortgage though, they had-been in 
the meanwhile purchased by the defendants i in execution of the decree in 


favour of tho second mortgagees passed under S. 90 of the Transfer of 
Proparty Act. 


(P. 0.) ae 
(Bimple)—Decreo içi 'sale—Recoiver—Appointment—Jurisdic- 
tion—Personal remedy barred—Effect. See Receiver eae 
‘With possession—Decree for sale—Omission to provide for a0- 
counts of profits—Execution—Inquiry as to accounts of profits—Ji uris- 
Prana a ear by Decree-holder of willingness ‘to give credit 
` forprofits—BHstoppel. See C. P. O. of 1908—O. 21 R. 2. vas 

Prior and: subsequent morigages—Second mortgage of, one of the - 
“ properties comprised in first mortgage—Suit by second mortgagee— 











Inadvertent postponement of first mortgagee—Effect on his’ right to ` 


enforce mortgage against other properties. See Morigage—Attestation 
“Pa 6.) se ite 
~ Mortgage’ bolding two mortgages—Suit on later mortgage reserv- 


ing rights under earlier - one- =Maintainability. See '-Transter of `> 
“Property .Act-Ss. 61, 99 (F..B.) 4... os 


~~ Redemption—Mortgage for a term—Provision tor “payment of 
--morigage mousy within a specified pêriod—Redenption before expiry. 
~ ofthe. term allowable: 
Where a usufructuary mortgage deed provided for the. repayment of a. 
portion of the mortgage debt at the end of March 1910 and for the repay- 
ment of the balance,“ within the end of March 1952”. 








Padarath Halwai v. Pandit Ram Narain Upadhia (Sir John Bage) 7 


Held that the mortgage was redeemable at any time bafore the end of ' 


March 1952. 


A provision for payment by the mortgagor on or before a simis data = 


is sufficient indication of an intention to allow him to redeem before that 
“date. 

_ Bose Ammal v. Pajarakan Ammal (1898) IL. R. 28 M. 33 Chinna- 
Swans Y. Krishna Reddi (1906) 16 M. L. J: 146 followed. ` 

Baktawar Begum v. Hüszini Kanum (1914) I. L. R. 88 A. 195==96 ` 

M. L. J. 474 and’ Bit Mohamed Réwiker v. Nagoor Bavuther (1914) 2T, 

M. L. J. 488 distinguished. 
Chandu alias Shiniväsa ‘Paiv. Koaja Povjari, (Walis, CJ and aha 
giri Aiar, J) 5 ne. tee ee A ass 
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Redeniption~---Cloga— Doctrine: : aj aa akh to. antmafous’ eae 4 
mortgages.. See T. of P Aot. 8.98 ...% 7). aay a8 ae h =e 
‘Redemption, Suit-—Deoree—Oxder extending time for poyment— 
Appeal. SeeC. P.C.—Or. 84-R. 8 - : n es 708 


—~~-—Joint Morigagors— Separate properties of iwo: KNA MA MET 
i fer joint debt-—Paymeùt by one of a portion of the debt and release of : 
his property—Right of mortgagee to ‘preceed ki the property o f the <<: 

ĉo- mortgagcr—T. P. Act, Ss. 67 and 82. 

“As between the original parties the release: bya beau of the pro- 
perty. of one of the mortgagors froti thé mortgage secütity does | not -affect ` > : ws 
his, „Jien upon the residue for the whole debt and itis nos open to the other- nonsi 
to shim á proportionate reduction on the ground of sith reledse. g 

` Pér Spencer, J:—Thé person so released - is not:a - p coaer Pary: to Pres SY 
the action af: ‘against. the other properties. - - rs a é 

Napier, J.—Courts should be very slow-in ibitrbducinig equities ‘based 
on equitable doctrines applied. to English mortgages into the Statutary hae ks: 
mortgage law of this-country. 7 = ; a 

. Miy Husuff Ali Haji v. Pancha tom Chatterjee (1910) 11 0. L.. 3. r 4 ' 
689, 647. followed. | WE 
y : Krishna Iyer v. Mulhukumarasama (1905). 1. L R. 29M. 917... : 
disti¥iguishod. fade, Gh ig” Tatty 
Venkata Subba Reddi v. Bagiaymal (Spencer and Napier, i. È Peer; >t: i 

Suit for sale—Preliminary decree-Costs—Declaration of personal , 
-liability of purchaser of mortgaged property subsequent to mortgage— ETI 














1, Validity. Ses G. P. O. 1908—0r, 84 Rr. 4 (1), 5 and 6 n e, uen 3190 
Suit for Sale—Deoree— Form of, under Transfer of Property Att: ~. nonse 





See 0. P. O. of 1908—85. 47, 78. nee oes a 96 
amma Debt—Transfer— Covenant for title if implied— Breach of— : 
. Damages—Suit to recover—Limitation —Cause of action. See Tr.of 


sq P. Act.—B. 55 (2) 464 
Mulgeni—Prohibition against aliemetion—No rightof recovery roserved-— is 
Sp ` Agreement to surrender of land. not required—No compluston. to sur-. | 4. 
H “wendey— Aci V of 1884—Lease silent as to, payment of cases- by tenant» °° 
_~Handlord’s right tö recover half- the cess from the tenant; © io =a mme 


Alienation of land bya Mulgeñi tenant, who had agreed to enjoy thel! ~ 
land without alienating it and to relinquish it 1f not required by him, does 
not indicate a desire ta reliance -the land, Puoli a ae dues not Tik ape 
a forfeiture. > ~- . 
Paramsshri v. Vittappa Shanbogha (902) I:h. R. 26M. 167 referret ` => 
to. AA I 
i Act V of 1884 does not restrict the landlord’s right to ‘half the case ` ~**-* 
from the orfanii to: cases where the lease deed contains a provision to that ay 
êh. = ~- 6 ee ae es 
Mailtht Hengsu v. v. Soma. „. (Oldfielé and Tyabji, JIJ. x 452° 
Negotiable Instruments Act (KXYI of 1884), S. 118 (aj-Nogotiable “ R 
Instrument-—Consideration ‘for Presumption—Ezecutaint, a young’ 
man of extrayagant habits and out of possassion—Bffect—Hvidence’ : 
Act, S. 114; ill (o) and ewplanation to illustration (e). 
Where, in a suit upon three promissory notes executed ` by the ist™ 
defendant, “(who died pending the suit leaving his widow, a young woman RA 
ag his representative), it appeared that the notes were executed withink 77° ~ 
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short time ‘of éach other, that the ddfendant waa only 21 years of age ‘wha 
he exeouted - thé notes, that he was a man of considerable prope iby ‘but at- iaa, 


‘the time ont of possession, the properties being in the management of his -~ 1t" 
elder brother and that he wasaman of extravagant habits and it alo | 2 | = 
‘appeared that the plaintiff had not the means to make the alleged advances.” 
Held, that these circumstarices were sufficient to shift the onus on bo- >i, % 
- the plaintiff to make out that full consideration was paid as alleged by him. 3 
“Moti Gulab Chand v, Mahomed. Taria Dose aaas) I. L R20. B, 867- 
followed. | : ie 
andaran mal ajias, A v. Subramania Chettiar. meats 
Wallis, ©. J and Seshagiri Aiyar, J.) ... wR 
~ Partnership — Suit for, PESE PE RAT ANE E NA ries 
`~ minary decree—Part ordering inquiry if to be separated and treated 
as order—If may be questioned on appeal from final decree—Order— ` 2? > 
Civil Procedure Code (Act V of 1908)—Ss. 97 and 2 (3) — Defective. ! ` 
a Partner trading with partnership fund on his own account—Liability 
to account with interest, ~ : aes 
In a suit for accounts of a dissolved partnership, various ` matters in. -~ 
cluding ‘the membership of the firm were in dispute The trial Judge ©. “` 
holding that the partnership was dissolved from a certam date prior to suit’. 
referred it to the referee to ascertain as to who were the partners entitled . ~; 
to a share.in the. assets and good-will of the partnership in question and to 
take an account of.the dealings of the parties with the assets of the partner- 
ship. This formal adjudication was not appealed against. In the appeal 
from the final decree, it was for the. first time contended that the trial  ,. 
Judge ought to have tried the matter himself and nct referred it. to the.. , 
referee, that the reference was an order and not a decree, and as such s. 97 oy 
was not a bar fo the matter being „urged in appeal. if i 


Held; that the first order of the trial J udge wasa ‘* decree” and ought N 4 s 
to have been appealed against, and could not be questicned in appeal from <<. 
the.final deores. a 


The Code makes no provision- ‘for something which is neithér a dècrèe - + 
nor an order, nor fór anything which i is both; neither does it provide that ` 
one'adjudication by’ the court can’ be resolved into divérse elements some of | * 
which are’decrees, isome orders; What “is in substance a dectee does not è ©~‘~ 
cease to be such because 4 subordinate pars of it, if correctly made; E see Teui 
have been made separabêly as an order.’ Bete as 

-Held, further, that it was settled law that when after dissolvition but -`+ + 
before settlement of partnership accounts, one patther carries on’ business = 
with partnership assets the other partners have a right to claim the assets ` 
with profits or‘ with interest, and this apart from fraud í or misconduct in chte 





the nature of*fraud. “uw la! 
‘Khadir. Hossein v Emdal Hoisein (1901) I. L `'R. 29 O. 168 referred, 4 
- „Ahmed Musa Saleji v. Hashim Hbrahim Saleji (Lord Sumner) (P.C) c. 7.140: 


———— Penal Cade, 8. 228—Hssentials of offence under. —Dity of Courts... 
2 “taking action under S. 298. 
~ Ta constitute an offence under _S. 228 of ‘the indian Porial Code, the 
_ Court hai to bé ‘satisfied’ that the accused intentionally offered interruption 
‘fo the Court. 7 4 
Ati audible. rêriêrk: whiòl had- the effect òf ‘intotfupting | “the Gout is ae 
not enough to conyict accused. *- -- DEA 
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“In cases coming, under the section, the Court is both Ta a 
judge and so. the powers should be used ‘only in exceptional cases,, Courts" 
taking action under Ś. 228 ought not to give room for the impression that. x : 
they are unduly sensitive. : 


Ramasami Goundan In re. (Seshagiri Aiyar,.J) a... saen 274 


Plaint—Amendment—Suit ` barred on date of—Effect. See Limitation ` 
Act—Art. 120 ©. wu: RS ; aga : st 464 


Pleadings—Dismissai of asuiton, not warranted except in very clear cases: : 
The practice of dismissing a suit on the pleadings alone, is highly to 
be deprecated, and ought not to resorted to except i in absolutely clear cases. 


Venkatarama Aiyar v. Rajagopala Iyer. | Spencer and Coutts- Trot- diame ty 
ter,JJ) > e rs i 786 
Practice—High Court—Conflict of- KA EE NE TUNG EA to 

Full Berich—Introduction of opinion of Judge not party to judgment 

—Desirability - See Hindu Law—Mitakshara School (P. C.) > n 484 

Pleadings, amendment of—Inconsistent or alternative claim, after 

all the evidence is closed —Power of Courts to -allow —Civil. Procedure 

Code, 8. 115—High Courts Act, S. 15—Revision—Interference, “where 

another remedy egists, : i 


Where i in a suit brought for ênfofêing the terms: of a contract on the ` 
basis that it was a valid and subsisting contract, after the case was closed 
and the arguments almost over the Court directed the defendants to file an ` 
additional written statement to meet a case based on the impossibility of 
performance of the contract, raised in the course of the Plaintiff's pleader’ 8° 
arguments in reply. ; E : 


Held’: that the procedure adopted wi was wholly irregular. 

The proper course for the Court to adopt was to direct the plaintiff to 
apply for leave to amend his plaint, then to see whether there were grounds | 
for such amendment, and on such amendment being made to call for æ 
further written statement, to raise an issue on the same and proceed to 
try it. 

The High Court can in torfere i in revision with interlocutory orders of. 
Subordinate Courts, where patent irregularities in procedure are brought 
its notice. 

The power of superintendence of the High Court under S; 15 of the 
Oharter Act and the powers given by S: 115 Civil Procedure Code, are in- , 
tended to give the High Court jurisdiction to see that the proceedings be- 
fore the Lower Courts are properly conducted and the High Court shoyld 
rot refuse to set right matters, if by doing so, it would save unnecessary 
expense or delay or multiplicity of proceedings. ies 


Sri Poosapatht Ramachandra Raju v. Sri” Rajan Vachavayi Venkata 





Subbayamma. (Kumaraswami Sastri, J.) = NG. 
Appeal. Interference with disoretion ‘of court belgi: Bes Dattera 

Patent (Madras) Cl. 15: NS oo ey 
‘ Appeal~Interferance | in -Receiver aa o as of 

court ‘below. See Recêiver g f 209 


———Appollate Side Rules of Practice. Rule 105—Dismissal pay! nat n M 


prininig, not ultra vires. Pare Ka ea 
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Rule 105, of the Appellate Side Rules of Practice providing thatan, - 


appeal sball be Hable to be dismissed if papers are not printed is not ultra 
vires of the High Court. a 


Parkum Cheepotht aAmmed v. Ambdlathan Kandi SE, (Ayling a and 


Tyabji, JJ.) NA vee h ua eh, 


———— Evidence—Non-production of documents by one Rrra appli- 
cation by opposite party for affidavit of documents: or for their - 
inspaction or production.. Adverse inference as to contents of such 
documents-— Legitimacy. See Benami Purchaser (Pi 0). 3 

High Court—Subordinate courts—Duty of latter to follow 

decisions of former. See Hindu Law—Aadoption 

Pleadings,~~Fraud, cte—- Particulars of—Necessity. See H. [aw 

- —Adoption. vis an oes oe 

Principal and agent—Contiact—Agi reemsent to pa y something for collection 
of old debts without specifying amount— Whether enforceable—Test — 
Nattukottai Chettt—Practice—Duty of a gent. ` : 

Wheré: a Nattukottai Chetti principal, promised ta. give his Burma : 
agent some thing as remuneration in respect of sums collected from his old 
debtors without specifying the ‘amount and if was contended that such a 
contract was not enforceable. 

Held in law that it isa question dopending upou the cirsumstances 
of each case whether an alleged agreement of this sart Gonstituted an 
unqualified contract to give something or whether the’ party agreeing, had 
the option of ‘giving anything or nothing at all; in the one cage there being 
an enforceable contract and in the other, no cause of action at all if he 
chose not to give anything. m 

Held, in the, circumstances of the case there was such a “contract. : 

According to the custom of Nattukottai Chetties, the duty of the agent 
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_ sent to trangact money-lending business does not extend to collecting old = 


debts which he is not willing to take over from his predecessor and he is: 

entitléd to special remuneration for the. collection of such debts. f , 
Vella, yam, Chetty v, Kulandavelappa Chetty. (Coutts Trotter and 

Srinivasa, Ajang, Td.) a. BS 


Agent acting in excess of. authority~“Aequléscence or silence of ’ 


Wie a ek deriving advantage from his position— . 
Purchase of immovable property -outside British India—Remedy;, of 


s 





principal—Suit i in British Indian Court against w urisdiotion— : 


' Decree—Form of. See C. P. G..5. 11--Res-judicaéa : ton tnd 





sentation of petition or date of order of adjudication. ‘See Provincial ` 


‘Insolvency Act—S: 4 | D Lk aaa t5 see 





Government and its agents or servants—Acts of agents or ‘ser- 
vants done in pursuance of Statutory’ ee 
of Government for. See Assam Labour, and Emigration Act, 1901 . 


Privy Gouneil—A ppeal—Leave . to—Order , in. „disaiplinary BAGAN 
under Cl. 10 of Letters Patent.. See Letters Patent (Madras) Cls..10 
and 89. , ky oth 8 

Promissory ‘Note— Suito on EE E A E EE O 
young, man of extravagant habits and out of possession. See Negotia- 4 
ble Instruments Act S. 118 (a)... t 

G 


we 
2 
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Termination of authority —Insolyency of ‘prinvipal—Date of pre- >- 


788 


« 236 - 
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“PAGE 
Provincial Insolvency Act (III of 1807) S. 4—Act of Ins lvency by agent 
~—Service of notice on agent,—Sufficiency of ~Rule 21 cl.: (8) under 
S- 51—85. 15, Scope of—Relaticn back—Confined to dealings with 
property—No termination of agency. 
The appellant was the sole partner of a firm carrying -on money-lend- 
ing business.at Calicut with the head office at Bombay. The local agent 
gave notice that the firm had stopped payment.st- Bombay on which one 
of the croditors applied in Calicut that the appellant might be declared 
an insolvent. The appellant was declared an insolvent after serving 
notice on the local agent who appeared and objected to his principal being... ... 
so declared, 


Held, that having regard to S. 4 Explanation, of the Provincial Insol-_... ,... 
vency Act the appellant could be declared an insolvent on the act of insol- _ 
vency committed by the agent and that service on the agent was sufficient i 
service. e 


The rule enacted-in 3. 16 of the Provincial Insolvency. Act that the 
order of adjudication relates back to the date of the presentation of the 
petition »ffects only dealings with property and hes not the effect of termi- 
nating the agency as on that date | ` 

Kalianji Singji Bhai v. The Bank of Madras. (Spencer and Phil- 
lips, Jd} .« 788 
s. 16 Siege of— Principal and geni isrminatiön of authority ' 

~—TInsolvency of principal—Date of petition or date of order ^f adjudi- / 

cation. See Provincial Insolvency Act—S. 4 or sag 168 
———— 8. 22—Official ecetver—Sale by—Jurisdiction to'set- aside— | 

“ Aggrieved”— Unsecured creditor an aggrieved person. 

5. 22 of the Provincal Insolvency Act gives unfettered discretion to 
the Court to set aside orders passed by the- Official Receiver. The Court: - 
has, therofore, power to set aside an improper sale by the Receiver. 

An unsecured creditor of the insolvent is a person “aggrieved” “by such 
sale and cun apply to the Court to have it set aside. 

Tiruvenkata Chariar v. Thangayi Ammal. (Spencer and Seshagiri " ~ 

Aiyar, SJ.) : Ps 
` Sg. 46, 6, sub. sec, 4 ie) dpe Parties “Protanaiin of 

a creditor’s petition in the District Court after. the .prescrited . time 

—Presentation within tume Rin Court not Waning jurisdiction— 

Valitity of- Limitation dety S. 14. : 

In an appeal under S. 46 of the Provincial send Act, only 
parties directly affected by the appeal are entitled to- notice. 

In re A Debtor, (1901, 2.K. B. 354) followed, 

Held, accordingly, in an appeal against an order of adjudication. by 
one of the creditors, that notice to creditors other than those on record 
was, in the absence of special circumstances unnecessary- 


S. 14 of the Limitation Act, does not apply to cases under the Provin- 
cial Insolvency Act. 


‘ Where a cretitor presented an insolvency petition'within 3 months of 
the act of insolvency in the Sub-Court which had no jurisdiction to enter- 
` tain the petition, and on the petition being returned for presentation to 
‘the proper Court presented it in the District Court, when . more than 8- 
months had expired from the act of ane eres Heid mat the petition ~ 
was out of time. i 
i Deva Rao v. Pandit Paromeshraya. (Olafield and KN JIN ao i 451 





t 


: . 51 


Presidency Small Cause Courts Act, 5. 41--Hjectment Suit—Notice to ..- 


quit~Validity —Exroneous decisions as to High Court—Revision—In- 
terference in Jurisdiction. Gee C. P. C. S. 116 (a) and (c) ae 


Punjab--Land Tenure—Cusiom—Proprietors of houses—Paying. Tarni ` 


_ Not owning land assessed to land revenue—Claims ip share in village 

`. common land. 

Where the plaintiffs who owned house sites and were paying tirni or 
grazing dues but did not own any land assessed to land revenue claimed 
that they were entitled to share in the common lands of the village like 
proprietors owning lands assessed. to land revenue, 

Held, that they were not so entitled. 


Bagga v. Saleh. (Sir John. Edge) (P. 0.) 


Receiver—Application for appointment of, pending suit—De fondanis à in 
possession under order of Magistrate and with a prima facie superior 
claim— Effect —Trust property—Poverty of trustee—Management by 
rotation, not a ground for appotiting recetver—Long leases—Disere- 
tion--Property in media after the death of the owner-—Appointment 
of receiver. ` 
Where the plaintiffs sued for 1ecovery of certain properties- from the 

defendants who were in possession of the same claiming io be the heirs 

of the last owner, but it appeared that che defendants had a’ better prima 
facie title and had also been recently maintained in ‘their possession of 
the properties by an order of the Magistrate, 

Held, that there was no ground for the appointment of a receiver. 

The mere fact that the defendants are poor or that they manage the 
property by rotation is no ground for removing them irom the manage- 
ment of endowment properties in their possession and appointing a receiver. 

It may be an error of judgment on the part of a trustee to grant long 
leases but it is no ground for removing him from management. 

If the facts are undisputed and the lower Court comes to the conclusion 


. 


that a receiver should or should not be appointed, ordinarily the appellate ` 


Court would not interfere with the lowar Court’s exercise of discretion, but 
it is otherwise where: it is found that tho lower Cours has come to a 
wrong conclusion on the facts. 

Where property isim median after the death of the last owner and a 
dispute exists as to who is entitled to the property, the proper Pepe utes is 
to appoint a receiver. 

Sivaji Rajah Sahib v. Aiswariyanandaji Sahib, (Seshagiri Aiyar 
and Kumaraswami Sastri, JF}. es ad 


Receiver—Appointment of—Decree for sale on simple motigagi— Per- j 


sonal remedy barred —Morigage—Power of Court ta appoint receiver. 

Per Oldfield, J. (Sadosiva Aiyar, J. contra).—The Court has power to 
appoint a receiver of the mortgaged property where & decree for sale is 
passed on a simple mortgige, though the personal remedy is barred by 
limitation. . x 

Per Cririam. —The fact that the mortgage being a simple mortgage, 


would not entitle the mortgagee to the possession of the property or its 


profits, is not in law a bar to the appaintment of a receiver. 


Vankata,Raja-Gopala Surya Row Bahadur v. Basivi Reddi. (Oldfield _: 


and Sadasiva Aiyar, JJ)... ae he 
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Registration Aot —S. 17-—Cl (2) Sub—cl (vi) —Registration— Necessiby—--. £ 


Compromise incorporated in decree but nob in operative pari. See 
H. Law—Wi dow— Compromise ere oes 
Regulation KKV of 1802—Sanads issued under—Corstruction— Prinoiples 
—Decisions relating to construction of English conveyances of, land 
~—Applicability. See Madras Land Encroachment Act (F. B) See 
Religious Endowment —Math—Mahant— Successicn—Election by dasnam. . 
bhik—Burden of proof—Defendant in Pogsession > 
When the founder has not prescribed any rules or practice to be follow- 
ed in the selection and appointment cf future mahants, the selection 
and appointment of a person to be a mahant on a vacancy occurring in 
the mahantship must depend on the custom or usage and tho .practice 
which have prevailed in the appoinément of mahants in the past. 


Where two persons one as sadhal: or disciple and the other -as guru- i 


bhai or co-disciple of the deceased mahant claimed to have been elected 
by dasnam-bitk or ten-classes of mendicants as mahant of a temple in 
Hardwar. 

Held, that the defendant beingin possession of the temple and the 
property appertaining to it, it was for.the plaintiff to prove his right to 
the mahantship, y 

An election by the.dasnam-bhik to be a valid and effectual election 
must be by a majority of the dasnam-bhik assembled for that purpose and 
not a separate election by a faction of the dasnam-bhil. : 

Makant Lahar Puriv. Mahant-Puran Nath. (Sir John Edge) (P. C.) 
Rel. Endowments Act 8.10 -lppointment of Committee member—-Rule 

94, Civil Rules of Practice—No application to proceedings under 9. 10 

—C.P.C S 115.—No revision under. ene 

Rule 94 of the Civil Rules of Practice as to taking evidence has no” 
application to proceedings under S. 10 of the Religious Endowments Act 
„taken by the District Court for the appointment of a committee member. 

Per Sadasiva Aiyar, J.—No revision under 8. 115 O. P, O. lies 


aguinst the order of the District Judge making an appointment under ~ 


that section. ` 
Nature of the proceedings under the section and kêmbên for abuse 
of power considered. h 
Subbier v. Abboy Naidu. (Sadasiva Aiyar and Napier, JJ.) wed 
Office—Alienation—Validity—Custom of alienability—Effect. See 





Judgment. ag tee tee DI Aah 


Revision—Interference . in—High Court—J urisdiction — Interlocutory 
orders. See Practice— Pleadings. | 
Right of suit—Hxecution sale—Set aside for irregular ity—Deer ee-holder 

responsible—Suit for refund of pounddge and for interest-—Civil Pr 'o- 

cedure Code—0. 21, R. 92—No bar to. 

Where an execution sale is seb aside on the ground of material 
irregularity for which the decree-holder is responsible,’ the purchaser has 
a remedy by way of suit to recover from the decree-holder the amount 
deducted from the purchase money for poundage as well as interest on the 
purchase and this right is not taken ‘away by O. 21, R. 98, 

Right to recover purchase money when sale set aside for 'want of 
saleable interest and for irregularity distinguished. 

Parvatha Anunal'v. Govindaswami* Pillay (Spencer and Seshagiri - 


Aiyar, JJ) ai ne wee SEAR Ty ors 
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_ Right of suit—Conid. ; 

5 Stranger to contraet—Rule—Exception —Trust—Creation of 

what mounts tos See Contract 'Act—S. 2 (d) oe wR 
Vizagapatam Agency Rules—Attuchment —Claim petition allowed 

Siit fer declarrti n of Judgment-debtor’s s title to o. propery Main. 

tainábility of. - : 





Under the law onori in the Vizagapatam Agency, aw action will 
not lie for a declaraton that an attached property in “respect of which a 
claim has been allowed belongs to the judgment-debtor. A 
Maharaja of Teypore v. Rari Krishna Patra. (Sadasiva Aiyar and 
Spencer, IJ.) ‘ Ree ee ; ids sha 
Riparian owner—Right in water of adjoining Stream—Nature and- extent 


of. See Madras Land Encroachment Act, (F. BJ) = aces! 


` Specific Performance—Agreoment to “sell—Unregistéred stle-~Deed— 
Admissibility in evidence. See Tr. of P. Act—S 54 
Specific Relief Act, S. 9—oint possession —Not within. 
Joint possession cannot he decreed under S 9° of the Speoifio Relief 
Act. 
Hari Narain v, Elemjan Bibi, (1912) 19 C. Ti. J. 117, followed. Saba- 
pethi Chetty v- Subaraya Chetty (1881) I. L. R. 8 M. 250 referred. 
Koothan v. Kulla Vandu (Oldfield and Tyabji, TI). ° : 
————§. 44—Snit for Specific movable přoperty—Allegation and pröoi 
—Onus on plaintiff. “See C. P, C —Or. 21, R. 31 (F. B.) S 
S. 26 (e) — Applicability — Contract. Variation subsequent to 
breach~-Specifie Porformunce—Suit for—Decree—Form of. See Con- 
tract Act—Ss. 62, 63... ae ise ods 
Ste tute—Tnterpretation—Principle. Retrospective aperation, Permissibi- 

lity —Vested rights. See Madras Estates Land Act—Ss. 210,211 
———~-——Interpretation. Declaratory. Act —Retrospentive operation. See 

Madras Land Encroachment Act (F. B.) 

Succession Act S. 187—Suit for issue of probate bui mo grant ofe rapids 
owing to non-payment of stam pee bepae cannot establish title—Court 
Fees Act 1870 8. 4. : 

Where on the application of the defendant for probate there was æ 
fiat of the Judge for the issue of probato but the probate was not actually 
issuod through the failure of thé defendant to pay the requisite stamp 
duty, though the defendant entered upon the administration of the estate. 





* Weld, nevertheless that there having been no grant of the probate within ` 


the meaning of 8:187 of the Succession Act, the plaintiff legates under the 

will could not maintain an action for administration as against the 

defendant. . ` 
Alamelammal v, Suryaprakasaroya Madaliar, (Bakewel, J.) 


guib—Dismissal on pleadings when justifiable. See Pleadings 
Suita Valuation Act—Morjqage—Suit for redemption—Jurisdiction— 


Valuation—Appeal---Forum—Court insisting upon payment of Court ` 
fee on total amount payable. on redemption- Payment by plaintiff, of ` 


same—-E ffect. 


In a suit for redemption of a mortgage, the principal amount of the , 
mortgage must be taken as- determining the jurisdiction under the Civil 


Courts Act (Madras), 
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Suits Valuation Act—Conid. 

The authority of Zamorin of Calicut v. Narayana (188%) I. L. R. 5 
M: 281 (F. B.) in this respect is unaffacted by the enactments of the Suits 
Valuation Act. 

Where in a suit -iustituted in the Subordinate Judge's Court for the 
redemption of a mortgage for Rs. 8,899-4-0, the Subordinate Judge erro- 
neously insisted on the payment of a Court-fee on Rs. 7,218-6-11 the 
otal amount payable on redemption and the plaintiff paid the deficiency, 
Held that did not deprive the District Court of jurisdiction to hear the 
aie 5 

- Vasudeva v. Mahadeva (1893) LL. R. 16 M. 326 followed, Tjjatulla 

’ akui v. Chandra Mohan Banerjee (1907) I L. R. 34 C. 954 (E. B.) 


distinguished © o o 


The appeal was accordingly returned for presentation to the proper, Court, : 
Mahomed Jallaldeen Marakayar v. Vijayaswami. (Wallis C. J. an 


Hannay, J) 





property, the test. 
Where an unsuccessful claimant brings a suit for a declaration that 


the property belongs to himself and not to the . judgment-debtor making 
the judgment- -debtor a party to the suit the forum is determined by the 
value of the property and ndt merely by the amount of the decree debt for 
which the property is attached. 
`” Krishnasami v. Somasundarajé (1907) I. L. R. 80 M. 885=17 M.L. 
J. 95. doubted. 
Narayan Sing v. Aiyasami Reddi. (Seshagirı Aiyar and Napier, JJ.) 
Transfer of Property Act —S. 6 (a)Applicability—Hindu Law, Partition 
-——Agreement that property of one of brothers dying without male issue 
should go by survivorship to page See Hindu Law— 
Joint Family—Partition sok 
S 43-—WMorigage by son of pina ty belonging to his father— 





Erroneous representation of present title to property—Morigage - 


succeeding to the property as heir Right of morigage—Mahomedan 

Law—Gifi—Essentials of—Minor donee—Transfer of possession, if 

necessary. ` 
è Where a person mortgaged proporty belonging to his father erroneously 
representing that he was entitled to property iv presenti and on his 
father’s death he became entitled to the property as heir held, that S. 48 
of the Transter of Property Act applied to the case and that the mortgagee 
could enforce his mortgage against the property mortguged. 

Where a Mahomedan made a gift ofa field to his minor grandgon 
during the life time of his son and ata time when all the three lived to- 
gether in the same house the circumstance that possession of the field was 
not delivered to the minor’s father i is not fatal to the validity of the gift. 

“In such a case the gift would be valid, if after it was made, the income or 
other benefit derived from the field was applied to the use of the minor so 
as to show thata cransfer of ownership had been made. 


Fakir Nynar Muhamed Rowther v, Kandaswami Kulatha Vadan 


(1909) I. L. R. 85 M. 120, ref. 
` The requisites of a valid gift under the Mahomedan Law, explained. 


Alamanayakunigeri Nabi Sab v. Murukuti Papiah. (Ayling and Tyab- . 


ji, II) vn ‘a te in 


S. 41—Suit by siga sarang safi elaiman—Jurisêiotion—Yalue of 
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"WP. Aot—Cenéd. Soha 


———-§. 51—Improvenients—-Right to—H. Law—~Widow— Alienation 
~- Absence ‘of good faith—Right of aliénee. See H. Law—Widow ... 
—S. 54—Froperty below 100 Rupees in calue— Unregistered såle- 





deed—Title passes—With delivery of Bossession—Admissibitity of, to i 


prove agreement to sell. 

The existence, of an unregistered sale-deed does not prevent title 
passing where property sold is less than 100 Rupees in value ‘and there 
has been delivery of possession. The unregistered sale-decd may be used 
for proving the prior agreement to-sell. 


Kathari: Narasimha Bagus. Bhupati Ragu. (Badasiwa Aiyat ‘and - 


Napier, JA) sara a po KG a wee 
—§.'5B (2)—Mortgage- deti TRER PE EH for title, if 
impliel—Bréach—Damages—Cause of ‘action Limitation Act, Art. 
116. < 
In the case of a transfer of a mortgage debt there is no implied 
covenant for title so as to entitle the transferea to damages. from the 
transferor, in case the security fails for want of title i in the mortgagor. 





The cause of action fora suit for damages for breach of a covenant _ 


for title in,the . case ‘ofa conveyance, arises on the execution. of the 
conveyance. 
Samu Pathar v. Chidambara Odayan. > {Srinivasa Aiyangar, J.) . 





'by— Attestor not seeing face of executant when signing—Efiect. See 
Mortgage—Attestation (P. C.) 


— —ts 64, 99— Civil, Procedure Code, Order- ùR R.—Mortgage— ` 
Mortgagee—holding two mortgagos—-Suit om second ‘mcrigage reserving fod 


- rights under the first—Maintainability. 
A person holding two mortgages on a property. sue for sale on the 
second mortgage reserving his rights under the first. 


Subramania Aiyar v. Balasubramania Aiyar, (Wallis C. J., s ding. N ; 


and Sadasıva Aiyar, JJ. IA (F. B.) 


—B.. 98—~ A nomaldus:murtgage-—-Possessory morigage with a condition , 
that property should become the morigage’s on default as on a sale’ 
Terms en, , forceabie— Clog on the equity of redemption. 





$.59— Mortgage-Attestation—Validity— Pandanashin— Mortgage H 


721 


“asi 


> 159 


“195 


A document, described as ‘‘Swadina Tanaka Meddatu Sharatu Pat- wie 


tiram” (possessory mortgage conteining.a condition for a period fixed) 
recited that the mortgagors had received Rs. 10-and mortgagee their 
house, site, etc.,.ihat.they, undertook to pay the. principal and: interest 
within a year and také back possession of their houss, bite, eto., and that 


‚ìf they, failed to act according to the. said conditions they. would surrender ., WA 


tha house and land treating the transaction as a sale.. The dooument 
was datéd 20-3-1894. . In a suit for redemption brought in 1912.-. 
Held, that the. mortgage was.an anomalous, mortgage within the, 


- meaning of S. 98 of the Transfer of Property Act and the plaintif had n no. i l 


. right tọ redeem after the prescribed period. 
8. 98 of the Transfer.of Property. Act is not. controlled bya 8. 60. 


Hakeem Patie Muhamad v` Shaik Davood. (Spencer ‘and Kumaraswint . 


Sastri, JJ.) ae wee 
riB, 101-—Marger—Scope of the doetrine—Purokase of . the eguity 
i. of redemption by mortgagee —~A bsence of mesne incumbr ances, affect of 


56 


T. P. Act—Conitd. 

A mortgaged his property to M who assigned .his mortgage right to “< 
B's father in 1892.1 -In 1897 B’s father obtwined a fresh mortgage from ` 
A for the amount due on the mortgage of 1892. On his father’s death, B 
succeeded to his mortgage right In 1899 B purchased A’s- equity of 
rederpption in the ‘mortgaged property. In 1905 B sold the same pro-, 


PAGE 


porty to” “A purporting to Teserve his rights under the mortgages in favour ` 


of his father, Subsequently B ‘instituted a suit on foot of the mortgages 
reserved in the conveyance of 1906. 

Held, that the mortgages had become extinguished by B's purchase 
of the equity of redemption and that B could not sue upon them. 


Per Walits, C. J.:—Where there are no mesne incumbrances oub- . 


standing at the‘date of the purchase of the equity of redemption by the 
mortgagee there is merger under S. 100 of the Transfer of Property Act. 

Per Seshagiri Iyer, J.—S, 101 of the Transfer of Property Act leaves 
_ untouched the general rule of law that when a mortgagee purchases the 
equity of redemption the encumbrance in his favour is extinguished. It 
only enacts that where there are other mortgages on-the property an 
inteğtion will be imputed to the mortgagee purchaser that the intended 


hone 


to keep alive’ his own mortgage as a protection against subsequent - ' 


claimants. The mortgagee purchaser can use hig prior mortgage only as 

a shield -against mesne incumbrances and that” also only in respect of 

properties covercd by such acum brand, but” he cannot sue upon bis 

mortgage.” ` P A S 
Whiteley v: Delaney dati) A. ©. 182. Bhawani Kamar v. Sakka. 
prasad Singh (1912) I. L. R. 400 89 Lagman Ganesh’ v, Mathurabat 
(1913) 1. L.R. 88 B 869. Syed Ibrahim Sahib v. < Armugatha yee (1912) 
I. L. R. 38 M 18 referred to. i ae 
Arumugdsurdara Maharajah Pallay v. Narasi lr. (Wablis, © 

J. and Seshagiri Aiyar, J) 

Trost, ROEMENEN - Detuanbal di awi for sbashiton 
by all--Eaxecution of document by the majority—Whether operatibe— 
Intewtion—Payment to one of several “tnusters-No. authorityto receive 


Fe med 


ie 583°: 


—Validiiy—Trusts Act, B. 42. | +o. ; pa. e 


The majórity of a body of charitable trustéds can in legally’ bind the: 


whole body. Wilkinson v. Malin (1882) 2 Tyrwhit 544 In're Whiteley.; 


and Bishop .of London v. Whiteley (1410) 1 Ch. 600, and Terantath y. 


Lakshmi (1882) I. lL. R..6 M. 370 referred. ; KANA & 


14 ig a question of.intention.in eaoh case whether a , document drawn 
up for esecution by several persons: was to be operative only if all should 


execute it, or otherwise.. Sivaswamy Chettiv. Sevugar Chetti (1901) ` 


I. L. R. 25 M. 389 Latch v. Wedlake 11 A & E 959 referred. 


Where there are. several trustess. payment to one of them -who bas .. 


‘no authority either. actual or by estoppel to receive and on discharge is 


not a valid payment - aoe a 
“ Any trustee or trusteas ” in s. 42 of the Trusts Act mean the kitaki 
where there is only one and all the trustees where there are.more,. és 
Rem Babu. v. Committee of. . Rameshar.. (1899). 1. Bom. -L. R. 667 


dissented trom. 


Ullattil Kalathil Nethiri Menon. “Mullapuli Gopalan Nair. (Spen: - 


ċer and Coutts Trotter, IJ) 2 |. ee ey a eT 
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Trast—Conid,: 


——--—Trustee—Removal—Grounds—Grant of long leases no gtound ~ 
See Reoeiver yS 


Trusts Kot—8. 42—"' Any. trustee or trustees "Meaning. Bee Trust, ” 
Charitable ves see 

——~——5.88—A pplica bility —Agent deing sanni from his jodin 
—Principal’s rights. See C. P. C—S. 11—Res Judicata 

Vendor and purchaser—De ficiency im extent sold—Suit for compon: 
sation— Maintainability —Raecution of conveyance-Ef fect—Covenant 
for title—Nature and scope of. 

_ Å covenant for title is not a covenant that the land purported to 
be conveyed is of the extent stated in the sale-deed but isa contract with 
thé buyer that the interest which the seller professes to transfer to the 
buyer subsists and that be has power to transfer the same. 


A suit by the purchaser of land for the:recovery of compensation in ` 
respect of a deficiency in extent cannot therefore be based on the cove- 
nant for title but must be as for part failure of consideration. Such a 

- claim can be made even after the execution of the conveyance. 

In ve Turner and Skelton (1880) 18 Ch. D. 181 followed. 

Joliffe v. Baker (1888) 11 Q. B. D. 286 not followed: 

Janga Venkata Reddy v. Jamal Ahmed Sahib (Sadasiva Atyar and 
Napier, JJ.) kas 3 aa 
Vizagapatam Agency Rules Atteshinens <Oiuhi nali an SANG anana of 

—Declaratory suit by unsuccessful ea ic ies 

Sce Right of suit i 
Will—Constraction - -~-Legaey—Bequest of siw, acres o, p good irrigated 

manja land cut of 19-40 aeres in a village—Bequest. not void for unm- 

cortainly—Nature of the interest of legatee’s heir—Construction s30 as 
to give ef feat to the legacy— English rules of constriction. 
“Where a testator bequeathed certain lands by the undermentioned 
h clause vie., “I give to my father’s zister’s second son. Murugesa Mudaliar’ 
...6 acres of good irrigated nanja lands in the village of Pudur, etc.,’" 
and the testator had 19.40 acres of land, answering to fhe desoription, and 
the legatee. died without having selected 6 acres and. his heir brought a 
suit against the executor for the 6 acres and mesne profits 
Held, the bequest is not void for uncertainty. The legates has a 
vested interest in 6 out of the 19-40 acres as a fenant-in-common along 
with the residuary legatee and is entitled toa partition by metes and 
bounds by court. | 
Por Wallis, O.J.—The English 1 rule as- to selection by tho legatee is too 
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artificial rule to be applied to a Hindu agriculturist. His intention would 7 
generally be that the lands should to be partitioned by the court in thé -~ 


absence of any agreement. 4 


Per Srinivasa Aiyangar, J. —-Oourts should if possible construe the 
will so as to give effect to the legacy and ought not to‘hold a will void for 
uncertainty unless it is utterly iinpassible to put a meaning on it. à 

Bharadwaja Maudaliar y Kolandavaln Mudaliar (Wallis, C. J. and 
Srinivasa Atyangar, J.) : mie 

H - 
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“Will—Conitd. 


| Dependent relative revocation—Inconsistent disposition -in- . 


effectual or invalid—No revocation —Dispositinn of property and. 

authority to adopt—Incousistent later disposition—Not revocation. of 
++ authority to adopt. 

Tf by. his will. a testator gives property to A and by a codicil gives 
the same property to B and if in the event, it, turns ‘out that B cannot 
take it, it has to be ascertained from the language of “the testator as found 
in his testamentary documents whether he intended the gift to A should be 
displaced altogether‘or that it should ba displaced only in favoùr of B, and 
if B cannot take, the gift to A should remain. 

An alternative inconsistent disposition which is not valid or r effectual 
in itself does not revoke an earlier disposition of the same property. 

Held, where a Hindu testator who at the time was competent to 
dispose of the property by a will, disposed of his- property and also gave his 
wife authority to make an adoption in the event of the son then proposed 
to be adopted dying and by a subsequent will but ata time when by 
reason of the adoption that had been made he was incompetent to make 
any disposition of the property directed a different disposition of the 
property without any reference to the power to adopt given in the earlier 
will, 

Held that the later will had not the effect “of revoking the authority 
to adopt given by the carlier will, Alexander v. Kirkpatrick (1874) L. R. 
2 H. D. Se, 397. 

Venkalan wayana Pillai v, Subbammal, (P.C. ) : as 
Non-produation of Will— — Presumption of revocation—Secondary 
evidence—Not properly admitted in lower court—Objection taken for 
the first time in appellate court—Withdrawal from proceedings to set 
aside arbitřator s award—Some of the legatees disclaiming benefitof 
new wili—Othen tegakees no entitled to their shares. 

Tn view of the habits and conditions of the people of India, the rule 





of English Law, viz., that when a will is traced to the possession of the ` 


deceased and is not forthcoming at his death, the presumption is that he 
has destroyed it,’ must be applied with considerable caution, 

ln a case where the testator was a very old man atthe time of his 
death and was almost imbecile and there was nothing definite to show 
that‘he had‘ any motive to destroy the will, or was mentally competent to 
do so, on the other hand, the circumstances were in favour of the view 
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that the will was mislaid or stolen. Held, that it was within the compe- __ 


tence of the, lower court to come to the conclusion that the will was not 
revoked. i 


N Where the registration copy of a will-was admitted in evidence with- 


` ~out objection in the first court Held, that objection to its admissibility on 
the ground that-no sufficient foundation was laid for secondary evidence 
could. not bo entertained in appsal for the first time. 


Hell, further, that the withdrawal of a revision petition filed by one ' 


of the co-snarers did not proclude him from claiming his full share when 


the arbitration proceedings sought to be set aside by him were, asa matter .. 


of fact, set aside on the revision petition of the other sharers 


‘Where a testatozivided his estate equally among his eight sons bu. 


subsequently revoked tna will disinheriting two of them but some of -the 
legatees chose to abide bye terms of the earlier wil]. 
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Will—Conéd. B > 


~ Held, that the plaintiffs who were the other gat were not entitled z 


to recover their shares also - ` > 
-Padman v. Hanwanta, (Mr. Ameer Alt) (P. c.) NE 


————Residuary clause—Ccnstructicn—English Rules PE TAE | 


lity—-Tund existence of which unknown to testato¢—Intestacy in 
respect of ~Release under mutural mistake as to—Effect of. 


. The residuary clause in the form in which it appears in English. wills- 


is practically unknown to the ordinary testator in Madras and the rules 
which are laid down by English Courts as lo the construction of those 
clauses are therefore not applicable here. ` 

Where under a will dated 5—12—1905, the testabor after stating-the 
properties which he intended to dispose of and after making certain disposi- 
tion, in para 18 provided that “ the sum which may be left after deducting 
the abovementioned legacies and such other expense shall be utilised in 
my name for a pooja,” ete., but at the time otfother will, there was a fund 
in court to the credit of the testator unknown to him. _ 

Held, that Cl. 18 did not apply to this amount and it went to the 
heirs as on an intestacy. 

Held, also that a release by the natural heir of all his claims against 
the estate before the mistake was discovered could not affect his rights to 
the money. 

Kunthalammal v. Suryaprapasaroya Mudaliar, (Bakewell, J). 
Witness—Cross-examination—Contradicting or iiscounting evidence— 

Use of evidence in former Pi aia aa as See Hindu 

Law—Adoption 
Words—“ Judgment ”—Meaning. See Letters Patent (Madras)—C1. 16, 
~——-—'' Pasides poramboke” in Inam title—Deed—Meahing. , See 

. Madras Forest Act—Ss. 6,16 544 ote ae 


[End of Vol KATE) 
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